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INTEODUCTION. 


ON  THE  PURPOSE  AND  SCOPE  OF  THE 
FOLLOWING  LECTURES. 

The  talue  and  importance  of  tlie  late  Jolin  Austin*8  work  in 
the  field  of  juriflprudence  have  been  now  so  long  and  so  widely 
recognised  that  it  would  be  superfluous  to  insist  upon  them  in 
this  place.  Except  by  a  very  few  persons,  the  recognition  was 
late.  Had  it  come  earlier,  the  author  might  have  been  encouraged 
to  complete  the  record  of  the  work  upon  which  he  entered.  As  it 
is,  that  record  breaks  off  in  medio ;  and  for  the  preservation  and 
arrangement  of  what  remains,  the  public  are  in  great  measure 
indebted  to  the  ability  and  industry  of  the  lady  whose  name  is 
subscribed  to  the  preface  of  the  first  posthimious  edition.  In  that 
pre&ce  Mrs.  Austin  explained,by  a  pei*sonal  naiTative  of  consummate 
literary  skill  and  absorbing  interest,  the  reasons  why  the  work  was 
broken  off  and  never  resumed  by  its  author.  An  attempt  to 
abridge  that  narrative  would  be  almost  an  injury  to  both  the 
persons  here  referred  to.  In  order,  however,  to  enable  the  student 
to  seize  the  point  of  view  of  the  original  Lectures,  the  following 
bare  outline  of  facts  seems  necessary. 

John  Austin  was  born  in  1700.  At  a  veiy  early  age  he  entered 
the  army,  in  which  he  served  for  five  years.  He  was  called  to  the 
bar  in  1818  after  the  usual  pi'eparation  as  a  student.  In  1820  he 
married  the  lady  above  mentioned,  to  whom  he  had  been  for  several 
years  attached.  She  belonged  to  a  gifted  family,  the  Taylors  of 
Norwich ;  and  to  the  attractions  of  great  personal  beauty  in  early  life, 
added  the  enduring  qualities  of  a  clear  and  energetic  intellect,  high 
principles  of  action,  and  a  large  heart. 

Poeaessing  to  excess  the  subtlety  of  mind  which  sometimes^ 
when  laid   under  conventional   restraints,   contributes   to  the 
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reputation  of  a  consummate  lawyer,  Mr.  Austin  was  yet  unfitted  for 

success  in  "business  by  delicate  health  and  a  too  highh'  strung  and 

sensitive  organization.     After  a  vain  struggle  in  which  his  health 

and  spirits  suiSered  severely,  he  gave  up  practice  in  the  year  1825. 

In  1826  the  University  of  London  (now  University  College) 

was  established.     Among  the  sciences  which  it  was  proposed  to 

teach  was  Jurisprudence,  and  Mr.  Austin  was  chosen  to  fill  that 

chair.    As  soon  as  he  was  appointed  he  resolved  upon  going  to 

study  on  the  spot  what  had  been  done  and  was  doing  by  the  great 

jurists  of  Germany,  for  whom  he  had  already  conceived  a  profound 

admiration.   After  some  preliminary  study  of  the  German  language, 

he  went  in  the  autumn  of  1827  to  Germany.     Having  visited 

Heidelberg,  he  established  himself  with  his  wife  and  child  at  Bonn, 

then  the  residence  of  Niebuhr,  Brandis,  Schlegel,  Amdt,  Welcker, 

!Mackeldey,  Hefiter,  and  other  eminent  men.     With  ready  access 

to  this  society,  and  with  the  assistance  of  a  young  jurist  e>.s  private 

docent  in  reading  German  books  upon  law,  he  found  excellent 

opportunities  for  the  study  and  preparation  which  he  desired.     In 

the  spring  of  1828  he  returned  to  England  and  commenced  his 

work  in  the  chair. 

His  career  as  a  professor  opened  brilliantly,  and  his  first  class 
included  many  who  afterwards  became  most  eminent  in  law, 
politics,  or  philosophy.  But  it  soon  became  apparent  that  the 
inducements  to  the  scientific  study  of  jurisprudence  in  this  country 
would  not  afibrd  a  succession  of  students  to  maintain  an  unendowed 
chair ;  and  he  found  himself  under  the  necessity  of  resigning. 

In  June  1832  he  delivered  his  last  Lecture.  In  that  year  he 
published  the  volume  entitled  '  The  Province  of  Jurisprudence  De- 
termined,' in  the  form  of  six  Lectures,  accompanied  by  an  Outline 
of  the  entire  Course  of  Lectures  contemplated  by  him.  This 
'  Outline  *  is  in  itself  a  well-considered  summary  of  the  topics 
embraced  by  the  field  of  law,  aiTanged  on  a  philosophical  system. 
Subsequently  (in  1834)  an  attempt  was  made  by  the  Society  of  the 
Inner  Temple  to  institute  a  course  of  instruction  in  scientific  juris- 
prudence :  and  Mr.  Austin  was  engaged  to  deliver  a  course  of 
lectures.  But  from  causes  similar  to  those  already  mentioned,  and 
which  doubtless  applied  with  still  greater  force  to  a  scheme  in- 
augiu'ated  by  a  close  society,  the  attempt  proved  a  failure. 

In  consequence  of  this  double  failure  Mr.  Austin  finally  aban- 
doned the  idea  of  pursuing  in  England  the  work  of  a  teacher  of 
jurisprudence.  His  activity  was  turned  into  other  channels :  and 
when  periods  of  rest  and  improved  health  supervened,  he  was  not 
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disposed  to  pick  up  the  scattered  threads  of  unappreciated  and 
interrupted  work.  Nor,  although  a  demand  was  at  length  estab- 
lished for  the  published  volume,  which  became  out  of  print,  could 
he  be  persuaded  to  republish  it. 

After  his  death  Mrs.  Austin  (in  1861)  by  the  advice  of  friends 
edited  a  reprint  of  the  volume  containing  ^  the  Province,'  with  the 
preface  above  referred  to.  This  was  followed  two  years  later  by 
two  volumes  containing  all  that  by  extreme  diligence  and  assiduity 
could  be  found  and  put  together  of  Austin's  work.  Subsequently 
the  valuable  notes  of  the  original  I^ectures  taken  by  J.  S.  Mill,  who 
^vas  a  constant  attendant  upon  the  course,  were  placed  in  Mrs. 
Austin's  hands  for  another  edition.  She  commenced  the  prepara- 
tion, but  her  death  left  the  work  unaccomplished,  and  it  devolved, 
at  the  request  of  the  executors,  on  the  present  editor,  whose  edition 
was  published  in  1869.  Of  this  the  edition  of  1873  is  a  reprint 
with  a  few  slight  verbal  corrections. 

The  large  and  increasing  demand  for  Austin's  Lectures  for  the 
use  of  students  has  suggested  an  abridgment,  which  has  been 
attempted  in  the  following  pages.  While  endeavouring  to  preserve 
the  train  of  thought,  and  much  of  the  characteristic  expression 
of  the  author,  I  have  not  hesitated  to  diverge  from  the  text  where 
it  appeared  to  me  necessary,  and  I  have  occasionally  introduced 
illustrations  from  some  events  of  more  recent  date  than  the  original 
work.  It  being  remembered  that  the  last  of  the  Lectures  was 
delivered  in  1832,  and  that  the  same  year  was  that  of  the  original 
publication  of  '  the  Province,'  these  passages  will  be  readily  dis- 
tinguishable. In  other  passages  where  I  have  intentionally  de- 
parted from  the  meaning  of  the  text,  I  have  either  used  brackets 
and  the  initials  '  R.  C*  or  expressly  pointed  out  by  a  note  the 
place  of  divergence  (as  for  instance  on  p.  401).  For  the  text  of  the 
author  so  far  as  remaining  extant  the  reader  is  refeiTed  to  the  larger 
edition. 


Having  thus  briefly  explained  the  circumstances  under  which 
the  Lectures  were  originally  delivered  and  published,  I  now  proceed 
to  indicate  the  salient  points  which,  as  I  understand  the  author's 
method,  appear  to  furnish  the  key  to  it. 


*  A  considerable  part  of  the  substance  of  the  following  analysis  appeared 
jii  the  *  Edinburgh  Joumal  of  Jurisprudcnco '  for  October  1868. — K.  C. 
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The  appropriate  subject  of  jurisprudence,  or  the  ruatter  with 
which  that  science  (as  understood  by  Austin)  is  conversant,  is 
Positive  Law ;  that  is,  law  established  or  'positum,'  in  an  independent 
political  community,  by  the  express  or  tacit  authority  of  its  sove- 
reign or  supreme  government. 

In  order  therefore  to  determine  the  province  of  jurisprudence, 
it  is  necessary  to  obtain  a  comprehensive  and  rigorous  definition  of 
its  subject,  namely,  Positive  Lato,  To  distinguish  positive  law  from 
objects  to  which  it  is  related  by  resemblance  or  analogy,  and  which 
are  signified  ^roper/y  or  improperly  by  the  large  and  vague  expres- 
sion law,  is  the  purpose  of  the  work  originally  published  by  the 
author  under  the  title  of  ^  The  Province  of  Jurisprudence  Deter- 
mined ; '  corresponding  to  the  first  six  Lectures  of  the  series  as  now 
published. 

It  would  be  out  of  place  in  this  brief  abstract  to  attempt  an 
outline  of  the  method  adopted  in  arriving  at  the  requisite  definition. 
Briefly,  Positive  Law  may  be  described  as  consisting  of  commands 
set,  as  rules  of  conduct,  by  a  Sovereign  to  a  member  or  members  of 
the  Independent  Political  Society  wherein  the  author  of  the  Law  is 
supreme*  But  in  this  description  the  object  sought  to  be  defined 
is  implicated  with  other  terms  and  notions,  each  of  which  can 
only  be  explicated  by  an  intricate  and  difficult  analysis.  And  the 
labour  of  mastering  this  analysis  is  not  easily  to  be  abridged. 

As  an  illustration  of  the  definition  of  positive  law  ultimately 
arrived  at,  I  will  here  note  one  consequence  which  may  seem,  at 
first  sight,  peculiar. 

What  is  conmionly  called  International  Law  is  excluded  from 
the  proper  province  of  jurisprudence.  It  is  obvious  that  those 
rules  commonly  known  as  International  Law,  can  have  neither 
their  source  nor  their  sanction  in  common  with  the  law  embraced 
in  the  above  description.  The  subject  is,  therefore,  inevitably 
relegated  to  take  its  place  in  a  department  of  a  science  which 
would  properly  be  called  that  of  Positive  Morality;  and  if  lan- 
guage rigorously  consistent  were  used,  it  would  be  termed,  not 
International  Law,  but  International  Morality, 

Limited  to  the  consideration  of  the  positive  laws  or  rules  of  a 
particular  or  specified  community,  jurisprudence  is  particular  or 
national. 


*  *  Law  is  the  command  of  a  sovereign  containing  a  common  rule  of  life 
for  his  snbjects.' — ^Ertkine's  Principles  of  the  Law  of  Scotland.  (^1754.^ 
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Although  every  system  of  law  has  its  specific  or  characteristic 
dififerences,  there  are  principles,  notions,  and  distinctions  common 
to  various  systems,  and  forming  analogies  or  likenesses  by  which 
such  systems  are  fdlied.  Many  of  these  principles  are  common  to 
all  systems — ^to  the  scanty  and  crude  systems  of  rude  societies,  and 
the  ampler  and  maturer  systems  of  refined  communities.  But  the 
ampler  and  maturer  systems  of  refined  communities,  besides  being 
allied  by  the  numerous  analogies  which  obtain  between  all  sys- 
tems, are  allied  also  by  analogies  between  themselves  so  numerous 
and  remarkable  as  to  be  the  subjects  of  an  extensive  science.  This 
science  is  called  ffeneral  Jurisprudence,  or  the  Philosophy  of  Posi- 
tive Law. 

The  science  of  general  jurisprudence  is  therefore  distinguished, 
on  the  one  hand,  from  particular  or  national  jurisprudence,  and  on 
the  other,  from  the  science  which  concems  itself  with  the  contem- 
plation of  law  as  it  should  be,  or  the  adaptation  of  positive  law  to 
the  wants  of  a  community,  which  is  the  science  of  Legislation.  It 
is,  however,  closely  allied  to  each  of  these  branches  of  knowledge. 
Hiat  a  study  of  general  jurisprudence  may  with  advantage  precede 
or  accompany  the  study  of  a  particular  system  of  positive  law  is 
now  generally  admitted  even  in  England.  The  connection  of 
general  Jurisprudence  with  the  science  of  Legislation  is  still  more 
intimate.  Nothing  is  more  suggestive  of  improvement  in  an  indi- 
vidual system  than  the  study  and  comparison  of  analogous  institu- 
tions in  other  systems ;  and  if  an  example  were  needed,  it  would 
suffice  to  refer  to  the  labours  of  the  great  Boman  jurists,  who,  by 
a  comparative  study  of  the  jus  gentium  (the  law  of  the  nations 
known  to  them),  that  is,  by  the  general  jurisprudence  of  their  day, 
elaborated  and  perfected  their  own  system  to  be  a  model  for 
civilized  communities  in  all  later  times. 

Having  defined  the  province  of  jiurisprudence  and  distinguished 
general  frY)m  particular  jurisprudence,  the  next  topic  is  the  analysis 
of  certain  leading  notions  which  are  met  with  at  every  step  in  the 
field  of  jurisprudence,  and  which  pervade  every  particular  system  of 
positive  law.  Such  are  persons,  as  those  upon  whom  or  for  whose 
benefit  laws  are  imposed :  things,  acts,  forbearances,  as  the  matter 
with  which  laws  are  conversant :  wish,  or  desi  e,  in  those  phases 
respectively  called  motive,  wiU,  intention,  with  the  negative  phases 
commonly  included  in  the  term  negligence — in  short,  those  notions 
which  belong  to  the  modus  operandi  by  which  laws  effect  their 
^arpoce  of  stimulating  or  preventing  human  action.    LasUy,  and 
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as  involving  tlie  analysis  of  all  the  above  notions,  to  analyze  the 
all-pervading  and  familiar  yet  most  complex  notions  of  right  and 
injury. 

Leaving  the  preliminary  but  necessary  task  of  definition^  the 
author  proceeds  to  the  body  of  his  discourse  by  considering  lavr 
under  two  aspects :  first  in  relation  to  its  sources  and  the  modes  in 
which  it  begins  and  ends ;  and  secondly ,  in  relation  to  its  purposes 
and  the  subjects  about  which  it  is  conversanj;. 

In  treating  of  law  in  relation  to  its  sources  and  the  modes  in 
which  it  begins  and  ends,  the  following  are  the  leading  distinctions 
and  topics  adverted  to : — 

I.  A  law  is  set  either  by  the  Sovereign  immediately j  or  by  a 
person  or  persons  in  subjection,  by  the  delegation  or  permission  of 
the  Sovereign. 

n.  It  is  set  either  in  the  properly  legislative  mode,  or  in  the 
oblique  mode  oi  judicial  legislation. 

III.  Although  aU  laws  flow  from  the  Sovereign  as  their  source 
(whether  immediate  or  ultimate),  they  differ  in  the  causes  whereby 
the  Sovereign  has  been  moved  to  establish  them.  Amongst  these 
causes  perhaps  the  most  important  to  be  considered  is  custom.  It 
is  at  once  the  most  wide-spread  in  its  operation,  and  the  cause 
whose  mode  of  operation  has  been  most  often  misconceived.  Many 
-writers  on  jurisprudeuce  have  imagined  that  custom  is  itself  law, 
or  rather  that  the  persons  among  whom  the  custom  prevails  are, 
as  entertaining  and  enforcing  the  custom,  the  sources  or  authors  of 
law.  Accordingly  law  obtaining  through  custom  has  been  erected 
into  a  distinct  species  and  called  yt««  moribtis  constitutum. 

Now  by  Austin's  analysis  it  becomes  apparent  that  the  phrase 
last  mentioned  is  misleading,  as  involving  the  misconception  just 
adverted  to.  It  is  nevertheless  important  that  laws  wtich  arise  in 
consequence  of  custom  should  be  considered  in  relation  to  the 
custom  as  their  cause.  And  for  brevity  and  because  the  expression 
is  familiar,  it  is  convenient  to  speak  of  law  viewed  in  this  aspect 
SLajus  moribus  constitutum.  But  the  phrase,  as  adopted  by  Austin, 
means,  not  that  custom  is  the  source  of  the  law,  but  that  the  law  has 
been  fashioned  hy  judicial  decision  upon  pre-existing  ctLstom.  The 
phrase  indeed  would  be  equally  applicable  to  law  fashioned  by  direct 
legislation  upon  pre-existing  custom.  But  the  phrase  so  employed 
would  embrace  laws  to  which  it  was  never  applied  by  the  Roman 
lawyers.    No  one  has  ever  imagined  that  laws  of  the  class  last 


Introduction,  xffl 

mentioned  emanated  from  any  authority  other  than  the  Legis- 
lature. 

It  must  be  confessed  that  an  investigation  into  the  nature  of 
what  is  called  customm'i/  Imo  puts  a  severe  strain  upon  the  rigid 
definition  laid  down 'by  Austin.  There  is  indeed  little  difficulty 
in  the  case  of  a  community  enjoying  a  well  settled  system  of  law 
like  our  own.  It  will  readily  be  admitted  for  instance  that  the 
binding  force  of  a  custom  such  as  the  intestate  descent  of  gavel- 
kind lands  in  Kent  to  the  sons  eqimlly,  obtains,  not  by  the  will 
and  practice  of  the  men  of  Kent  among  whom  the  custom  prevails, 
but  by  the  authority  and  sanction  of  the  Imperial  Courts  of  justice 
which  maintain  and  enforce  the  custom  as  law.  So  in  the  case 
where  a  certain  course  of  dealing  is  set  up  as  the  general  usage  of 
merchants,  or  the  usage  of  merchants  in  a  particular  trade. 
Whether  or  not  the  usage  has  the  force  of  law  depends  on  the 
decisions  of  the  Courts ;  and  many  such  usages  are  gradually  es- 
tablished as  law,  first  by  their  existence  being  proved,  and  the 
Court  deciding  that  the  usage  so  proved  is  good  in  law ;  and  the 
Courts  subsequently  recognising  the  usage  as  a  good  legal  custom 
without  special  proof.  In  all  these  cases  the  usage  is  law,  not  by 
reason  of  the  habit  prevailing  amongst  those  using  it,  but  because 
a  law  has  been  fashioned  by  judicial  decision  upon  the  pre-existing 
custom.  Again  there  would  be  no  difliculty  in  the  case  of  com- 
munities so  destitute  of  any  tie  of  political  cohesion  that  they  may 
be  said  to  live  in  a  state  of  nature.  Here  clearly  there  can  be  no 
positive  law,  nor  anything  like  it. 

But  take  the  case  of  British  India:  a  congeries  of  societies 
which  the  advent  of  British  rule  found  in  various  stages  of  organi- 
zation. Some  of  them  had  the  rudiments  of  a  system  of  property 
law ;  most  were  already  fairly  organized  so  far  as  relates  to  Police 
and  Land  Revenue ;  while  in  others  the  political  cohesion  itself  was 
of  a  rudimentary  type.  In  all  these  societies  British  ride  for  the 
first  time  introduced  law  (Jus)  in  the  full  significance  imparted  to 
the  word  by  Roman  institutions — the  command  of  the  State  per- 
vading the  transactions  of  the  individiuil  members  of  the  society. 
What  are  here  the  relations  of  custom  and  law  ?  The  answer  t^ 
this  question  is  sketched  with  a  light  but  masterly  hand  in  Sir  H. 
Maine^s  interesting  and  suggestive  book  on  Village  Communities, 
I  am  informed  by  my  friend  Mr.  Rattigan,  who,  as  I  understand, 
is  preparing  a  book  upon  Customary  liaw  in  relation  to  India  and 
particularly  to  the  Punjab— a  book  which  may  be  looked  for  with 
great  interest — that  the  phase  now  assumed  by  this  question  in 
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the  last-named  district  is  especially  remarkable.  It  seems  that  a6 
the  waves  of  conquest  passing  the  gates  of  the  North-west  succes- 
sively indented  upon  the  Eastern  plains  the  bonds  of  Hindoo 
and  Mahommedan  Law,  the  inhabitants  of  the  frontier  district, 
unaffected  by  those  written  codes,  remained  clinging  with  tenacity 
to  their  ancient  village  customs.  Hitherto  the  sanction  of  these 
customs  has  consisted  in  the  force  of  opinion  exerted  severally  by 
the  innumerable  petty  village  communities ;  nor  have  those  customs 
yet  received  any  direct  recognition  from  the  State.  To  such  a  state  of 
things  the  Koman  notions  of  law^  obligation,  sanction,  seem  hardly 
applicable.  The  State  can  scarcely  be  said  to  prescribe  as  law  a 
custom  of  which  it  has  no  cognisance.  Nor  can  the  notions  of 
duty  and  sanction  apply  in  the  case  of  a  custom,  to  contravene 
which  has  not  been  thought  of  as  within  the  circle  of  human 
desires.  The  advent  of  British  rule  in  fact  meets  with  the  reign 
of  the  Communes  in  their  primitive  shape,  a  form  of  society  which 
has  everywhere  yielded  to  the  stronger  organization  based  upon 
Koman  types.  With  the  reign  of  Lato  in  the  Koman  sense,  intro- 
duced by  British  rule,  the  nature  of  the  customs  inevitably  became 
transformed  in  the  manner  indicated  by  Sir  H.  Maine.  What  was 
a  flexible  and  bending  custom  becomes  transmuted  into  a  rigid 
rule  of  law.  Such  customs  as  may  ultimately  be  established  to  be 
good,  will  obtain  as  law,  not  merely  because  they  obtained  as 
custom,  but  because  they  are  established  as  law  by  the  decisions  of 
the  tribunals.  In  the  mean  time  and  pending  the  final  settlement 
of  the  questions  which  arise,  such  legal  force  as  the  customs  enjoy 
consists  not  in  the  authority  of  the  several  commimes,  which  can 
hardly  be  said  to  have  the  force  of  law,  but  in  the  anticipation  by 
the  local  oflicers  of  Government,  and  by  the  people  themselves, 
that  the  custom  will  be  upheld  if  brought  to  the  notice  of  the 
English  Courts  of  Justice. 

I  have  dwelt  here  upon  this  point  of  customary  law  because 
the  considerations  just  adverted  to  furnish  a  crucial  test  of  what 
is  meant  by  positive  law  as  defined  by  Austin,  and  of  the  conditions 
of  society  imder  which  a  system  of  positive  law  can  be  said  to 
exist.  Those  conditions  I  think  imply  a  society  organized  on  the 
principle  that  the  command  of  the  State  lai^gely  pervades  the 
relations  and  transactions  of  its  individual  members — a  principle 
inherited  from  Koman  institutions,  and  which  is  the  backbone  of 
modem  civilization. 

Much  of  what  has  been  said  of  '  customary  law'  applies  to  jtis 
prudintibus  compositum — ^law  imagined  to  obtain  by  the  authority 
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of  private  lawyers,  but  which  is  really  fashioned  by  judicial  de- 
cision upon  opinions  and  practices  of  the  private  and  unauthorized 
lawyers. 

rV.  The  next  topic  adverted  to  by  the  author  is  natural  law, 
as  the  term  is  commonly  understood  by  modem  writers  on  juris- 
prudence. The  author  dilates  on  the  various  misconceptions  to 
which  the  term  has  given  rise.  In  doing  so  he  traces  the  notion 
of  natural  law  as  originating  in  the  juB  gevUium  of  the  Roman 
lawyers,  and  shows  that  this  last-mentioned  expression  was  used 
amongst  the  early  Roman  lawyers  in  a  definite  and  purely  his- 
torical sense,  but  that  subsequently,  and  as  handled  by  the  later 
Roman  lawyers,  it  became  mixed  up  with  certain  speculations 
borrowed  from  the  Greeks. 

V.  The  author  adverts  to  the  distinction  between  law  of 
domestic  growth  and  law  of  foreign  original — the  so-called  jiua 
receptum — and  to  the  positive  law  closely  analogous  to  the  jus  re- 
ceptumj  which  is  fashioned  by  judicial  decision  on  positive  inter- 
national morality. 

.  YI.  The  author  then  adverts  to  Equity  in  its  various  meanings, 
showing  that  the  term  as  a  species  of  law,  is  confined  exclusively 
to  Roman  and  English  jurisprudence,  and  that  in  each  it  is  a 
purely  historical  notion. 

The  author  then  proceeds  to  treat  of  law  in  relation  to  its  ptjr- 
POSEB  and  the  bttbjbois  about  which  it  is  conversant. 

In  order  to  find  a  secure  basis  for  a  complete  system  of  general 
junsprudence,  it  is  indispensable  to  discover  an  arrangement  and 
division  of  the  whole  subject  which  shall  possess  sufficient  pre- 
cision, and  at  the  same  time  deviate  quitm  minimi  in  its  terms 
from  those  already  established  and  familiar. 

Fragmentary  as  are  the  remains  of  Austin's  work,  this  essential 
part  has  fortunately  been  left  in  a  state  so  nearly  complete,  as  to 
be  a  valuable  guide  to  any  subsequent  workman  having  the  patience 
to  study  the  plan  and  the  skill  to  apply  the  materials  so  iisx  pre- 
pared. 

The  author  has  traced  outlines  of  a  general  arrangement  and 
division  of  the  science  of  law  on  two  difierent  systems,  which  may 
be  called  by  way  of  distinction,  the  conventional  and  the  philo- 
sophical. The  outlines  of  the  first  kind  are  chiefly  to  be  found  in 
the  tables  and  notes  appended  to  the  latter  volume  of  the  large 
edition.  Of  nine  or  more  of  these  tables,  originally  prepared  by 
Mr.  AuBtiii,  unfortunately  only  three  remain.    After  a  search 
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whicli  must  have  been  most  anxious  and  painful,  the  recovery  of 
the  others  has  been  abandoned  as  hopeless.  The  second  kind  of 
outline  I  call,  in  contradistinction,  the  philosophical^  because  it  is 
given  as  the  result  of  Austin's  own  conception  of  the  best  arrange- 
ment, arrived  at  after  careful  comparison  of  the  existing  systems, 
combined  with  independent  reflection.  Such  is  the  *  Outline' 
published  by  the  author  in  his  lifetime  along  with  the  '  Province,' 
and  which  is  only  partially  filled  up  by  the  Lectures  as  since  pub- 
lished. 

Of  the  tables  just  mentioned,  *  Table  I.'  is  headed  '  The  arrange- 
ment which  seems  to  have  been  intended  by  the  Roman  institutional 
writers.'  The  arrangement  intended  by  these  writers,  whatever  it 
was,  is  historically  the  basis  of  all  arrangements  in  later  systematic 
treatises ;  and  therefore  the  plan  which  seemed  to  Austin  to  be 
theirs,  is  undoubtedly,  of  all  his  outlines  of  a  conventional  type, 
the  one  of  primary  importance.  The  terms  employed  in  this  table 
are  given  in  the  language  of  the  Roman  classical  jurists. 

The  arrangement,  according  to  Austin,  which  the  Roman 
institutional  writers  contemplated,  was  as  follows : — 

Law  (jus)  was  in  the  first  place  di\'ided  into  *  Publicum  '  and 
* Pktvattjm: j '  the  first  (jus  Publicum),  'Quod  ad  Statum  Rei 
RomansB — ^ad  pvhlice  utilia — spectat.'  *  Quod  in  sacris,  in  sacerdoti- 
bus,  inmagistratibus  consistit ; ' — the  second  (jus  Privatimi), '  Quod 
ad  singulonmi  utilitatem — ad  privatiift  utilia — spectat.'  The 
Roman  jurists  have  left  us  no  systematic  treatise  upon  public  law ; 
the  elementary  writers  commonly  confining  themselves  to  private 
law.  The  latter  is  the  subject  of  the  Institutes  of  Gains,  the  basis 
of  the  more  familiar  Institutes  of  Justinian,  which  again  are  his- 
torically the  foundation  of  nearly  all  the  more  modem  systematic 
treatises. 

Private  law  again  was  by  these  writers  classed  into  three  great 
divisions :  Jus  (law)  quod  ad  Personas  pertinet ;  quod  ad  Res  pet'- 
tinet;  quod  ad  AcTlONBS  pe)'tinetj— or ^  1.  De  Personis;  2.  De 
Rbbtjs  ;  3.  De  Actiontbus  ; — the  first  of  these  divisions  being  also 
indifferently  called,  De  jure  Personajmm — Divisio  Persmiarum :  »/ 

rSiV    TrpoatoTTMU   Siaiptaig — De    CONDICIONB    Hominum — De   StATIT 

Hominum — De  Personarum  Statu. 

In  order  to  distinguish  the  classes  of  rights  comprised  by  the 
first  two  of  the  above  heads,  it  is  necessary  to  form  an  accurate 
notion  of  what  was  meant  by  status.  The  labour  which  the  author 
spent  upon  this  point  may  be  appreciated  from  a  passage  in  his 
I.«ectures  where  he  incidentally  says,  *  For  the  purpose  of  ascer- 
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taimng  the  meaning  which  should  be  assijpied  to  the  word  status, 
I  have  searched  the  meanings  which  were  annexed  to  it  by  the 
Eoman  lawyers  through  the  Institutes  of  Gaius  and  Justinian,  and 
through  the  more  voluminous  Digest  of  the  latter.'  The  result  of 
this  investigation  appeiars  to  be  shortly  the  following : — ^The  con- 
ditions (or  status)  of  various  persons  are  not  the  sources  of  the 
differences  in  their  rights,  obligations,  or  capacities,  but  are  consti- 
tuted  or  formed  of  those  very  diflerences.  What  is  the  nature  of 
the  set  of  differences  in  rights,  etc.,  which  constitute  a  status^  it  is 
exceedingly  difficult  to  define :  their  principal  characteristics  aore, 
that  they  are  attached  to  classes  of  persons ;  that  they  are  un- 
limited in  number  and  kind;  that  they  sometimes  are  purely 
onerous,  or  consist  of  obligations  only ;  that  they  may  be  peculiar 
to  a  single  determinate  individual,  but  can  never  belong  to  all 
persons  indiscriminately.  They  are,  however,  finally  determined 
only  by  an  arbitrary  line,  leaving  on  one  side  such  sets  of  rights, 
etc.,  as  may  be  conveniently  detached  from  the  bulk  of  the  system 
for  the  convenience  of  the  comparatively  naiTow  classes  of  persons 
whom  they  concern,  and  leaving  on  the  other  side  all  other  de- 
scriptions of  rights.  Keeping  iu  mind  the  moaning  of  status  thus 
explained,  the  division  of  law  into  1.  De  Personis — 2,  De  Rebus — 
and  3.  De  Actionibus  becomes  equivalent  to  the  following :  1.  The 
law  of  Status — 2.  Law  regarding  substantive  rights  and  obligations 
in  general  minus  the  law  of  Status — 3.  The  means  by  which  rights 
are  enforced  when  a  resort  to  the  tribunals  is  necessary. 

Under  the  department  of  law  De  Rebus  are  again  comprised 
the  great  subjects,  DoMnimM  (in  the  large  signification  of  the 
word)  and  Obliqatio  (in  the  correct  signification).* 

The  class  of  rights  comprised  under  the  word  Dominium  con- 
tain again  the  following  genera, — ^^-iz. :  1.  Dominium  rei  singulaB 
(or  Dominium  in  the  strict  acceptation,  otherwise  styled  Peopbib- 
TAS,  or  otherwise  In  Re  Potestas)  ;  2.  Jitka,  sive  Jura  in  Re 
aliens :  velut  Servitus,  Jus  Pignoris,  etc. ;  3.  Do^nsuns.  Rerum  per 
UNIVEB8ITATEM  acqudsitaruinj  velut  Utereditatisy  Dotis,  Peculii,  etc. 
The  same  class  comprises  also  the  cognate  subjects  of  Jus  Posses- 
siONis,  and  Juris  in  re  aliena  Quasi  Possessio. 


*  Obiipmtio,  as  used  by  Koman  lawyers,  dififcrs  from  *  Obligation  *  as 
nsed  by  us.  With  us  it  is  equivalent  to  *  Duty.*  With  them  it  is  narrower 
in  one  sense,  as  being  restricted  to  datios  corresponding  to  Bights  in  per- 
mnam,  Bmt  it  is  used  also  by  them  to  denote  the  Right  in  qaestion,  as  well 
as  the  vinculum  including  the  right  and  correlative  duty. 
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The  elass  of  rights  comprised  under  Ohligatio  contains  the 
following  ^en«rflp, — viz. :  1.  Obligationes  ex  Contractu  et  quasi  ex 
Contractu  \  2.  Obligationes  ex  Delicto -,  3.  Obligationes  qutm 
ex  Delicto, 

1.  Obligationes  ex  Contractu  et  quasi  ex  Contractu,  This  de- 
partment relates  to 

(ff.)  Obligations  arising  immediately  from  contracts  and  quasi- 
contracts, — ^that  is,  Primary  obligations — obligations  not  founded 
on  injuries,  delicts,  or  wrongs ;  the  miscellaneous  class  of  such 
obligations  which  cannot  be  referred  to  contract,  being  said,  by 
analogy,  to  arise  from  {quasi)  contracts, 

(b,)  Injuries  consisting  in  the  non-performance,  or  in  the  undue 
performance,  of  those  primary  obligations :  e,g.j  Mord, 

(e.)  Obligations  arising  immediately  from  those  injuries,  though 
mediately  from  the  primary  obligations  of  which  those  injuries  are 
violations:  e,g.y  Liabilities  on  an  Action  ex  contractu,  vnth  the 
corresponding  Right  of  Action  residing  in  the  injured  party. 

2.  Obligationes  ex  Delicto,    This  department  relates  to 

(a.)  Delicts  in  the  stiict  signification  of  the  term :  t.c,  Damage, 
intentional  or  by  negligence  (*  dolo  aut  ctUpd '),  to  absolute  rights 
— io  jura  in  refii  (in  the  largest  import  of  the  phrase) — to  jura 
qu€B  valent  in  personas  Generatim  (as  opposed  to  jura  quae  valent 
in  personas  Determinatas).  As  examples  of  Delicts,  in  the  strict 
signification  of  the  term,  may  be  mentioned.  Assaults,  and  other 
offences  against  the  body ;  Libels,  and  other  offences  against  repu- 
tation ;  Thefts,  considered  as  civil  injuries ;  Forcible  dispossession  ; 
Detention,  maldjide,  from  the  Dominus  or  proprietor  of  the  subject ; 
Trespass  upon  another's  land ;  Wounding,  or  otherwise  damaging, 
his  slaves,  cattle,  or  other  moveables. 

(6.)  The  Obligations  incumbent  upon  the  injuring  parties  to 
restore,  satisfy,  etc. ;  with  the  corresponding  Rights  of  Action,  etc., 
which  reside  in  the  injured  parties. 

3.  Obligationes  quasi  ex  Delicto,  The  distinction  between 
Obligations  ex  Delicto  and  Obligations  Quasi  e,v  Delicto  is  con- 
sidered by  Austin  superfluous  and  illogical.  The  Obligations 
classed  under  this  head  by  the  Roman  jurists  arise  from  two 
causes: — 

(«.)  Damage  to  the  right  of  another  by  one's  own  negligence 
(culpd,  imprudentid,  imperitid), 

(b,)  Damage  to  the  right  of  another  by  some  third  person  for 
whose  delicts  oue  is  liable  (e,g,,  'filius  in  potestate,'  'servus/  'ali- 
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qiiis  eoriim  quorum  operd  exercitor  nayis  aut  stabuli  navem  aut 
Btabulum  exercet '). 

The  first  of  these  classes  Austin  thinks  would  properly  fall 
wdthin  the  notion  of  Delict ;  those  obligations  of  the  second  class, 
in  which  the  party  cannot  be  said  to  be  guilty  of  intention  or  negli- 
gence, might,  he  thinks,  have  been  more  properly  referred  to  the 
class  of  obligations  arising  quasi  ex  contractu. 

Whether  the  Law  of  Crimes,  of  PunishmentSy  and  of  Criminal 
Procedure,  fell  within  the  plan  of  the  Roman  institutional  writers, 
Austin  considers  doubtful.  The  title  in  the  Institutes, '  De  Pub- 
licis  Judiciis,'  seems  not  to  be  a  member  or  constituent  part  of  the 
work,  but  rather  a  hasty  and  incongruous  appendix  added  on  an 
after-thought.  It,  moreover,  appears  that  Criminal  Law  was 
looked  upon -by  the  Roman  jurists  as  properly  forming  a  department 
of  Ju6  Publicum ;  which  was  probably  not  included  in  the  treatises 
from  which  Justinian*s  Institutes  were  copied  or  compiled. 
Whether  a  similar  title  was  appended  to  the  Institutes  of  Gains, 
is  uncertain ;  the  concluding  portion  of  the  manuscript  being  lost 
or  illegible. 

I  have  here  transcribed  in  some  detail  the  outline  of  what 
Austin  considered  to  be  the  arrangement  intended  by  the  Romaa 
institutional  writers,  because  it  furnishes  the  key  to  his  own  system. 
Before,  however,  describing  the  scheme  of  arrangement  adopted  by 
Austin  himself,  I  shall  refer  shortly  to  the  remaining  tables  of  the 
same  nature  with  that  above  described. 

Table  II.  is  exactly  coincident  with  Table  I.  in  its  divisions 
and  arrangement  It  differs,  however,  in  its  terminology,  adopting, 
instead  of  the  language  of  the  Roman  classical  jurists,  the  terms 
which  obtained  among  Civilians  from  the  latter  portion  of  the  16th 
to  that  of  the  18th  century,  many  of  which  originated  in  the  Middle 
Ages,  or  in  times  still  more  recent.  The  importance  of  these  terms 
depends  on  the  following  considerations : — 

\gty  Some  of  these  terms  are  better  constructed  than  the  corre- 
sponding expressions  of  the  ancients ;  and  are  indeed  the  only  ones, 
authorized  by  general  use,  which  denote  the  intended  meaning 
without  ambiguity. 

2ndlyy  AVriters  upon  universal  jui-isprudence,  upon  the  so-called 
Law  of  Nations,  and  even  upon  morals  generally,  who  have  drawn 
laigely  upon  the  system  of  the  Roman  law,  have,  in  their  express 
or  tacit  references  to  it,  commonly  adopted  the  terms  devised  by 
modem  Civilians,  or  by  commentators  of  the  Middle  Ages. 

Srd/y,  These  terms  have  been  imported  into  the  technical 
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langua^  of  the  systems  which  are  mainly  derived  from  the 
Koman :  e.g,  the  French  law,  the  Prussian  law,  the  common  or 
general  law  of  Germany. 

It  is  alfio  of  importance  to  draw  attention  to  the  origin  of  the 
terms,  because  they  are  often  introduced  by  expositors  of  the 
Koman  law  without  sufficient  explanation  j  and  without  opposing 
to,  or  collating  with  them,  the  corresponding  expressions  which 
were  employed  by  the  authors  of  the  system. 

Of  this  terminology  the  following  is  an  important  instance. 
Answering  to  the  distinction  of  the  classical  jurists  between 
Dominium  (in  its  larger  sense)  and  Ohligatio,  the  favourite  corre- 
lative terms  among  the  modern  Civilians  are  Jus  is  REM  and  Jus 
IS  PERSONAM  («.c.,  in  personam  Oertam  sive  Deteemtnatam). 
The  importance  of  these  terms  will  be  better  seen  further  on.  In 
the  mean  time  it  may  be  remarked,  that  though  *  Jus  in  Rein '  is 
never  used  by  the  authors  of  the  Roman  law  as  a  distinctive  term 
for  a  large  division  of  rights,  yet  where  the  phrase  in  rem  occm's  in 
connection  with  a  right,  it  always  involves  the  notion  of  a  right 
which  avails  against  persons  in  general  in  contradistinction  to  rights 
which  avail  against  a  particular  person.  Consequently,  modern 
Civilians,  in  search  of  a  generic  term  to  denote  such  rights,  have 
found  '  Jvs  in  Rem '  a  most  convenient  one,  employing  as  its  oppo- 
site the  term  ^Jus  in  Personam^  as  a  short  expression  for  *  Jus 
in  Personam  certam  sive  determinatamJ 

A  third  table,  headed  '  Sunmiary  of  Tables  I.  and  II.,'  is  the 
first  step  towards  a  more  philosophical  analysis  founded  upon  the 
arrangement  of  the  Roman  jurists,  and  indicates  the  process  by 
which  the  author  is  led  to  the  main  outlines  of  the  system  which 
he  finally  adopts. 

The  only  remaining  tables  of  a  land  similar  to  those  already 
noticed  are  Tables  VIII.  and  IX.  They  are  respectively  headed, 
VIII.  '  The  Arrangement  which  seems  to  have  been  intended  by 
Sir  William  JBlackstone  j '  and  IX.,  *  Exhibiting  the  Corpus  Juris 
("  Corps  complet  de  Droit ")  arranged  in  the  order  which  seems  to 
have  been  conceived  by  Mr,  Bentham.^  The  natiu'e  of  the  other 
tables,  now  irrevocably  lost,  can  only  be  conjectured  from  scattered 
hints  throughout  other  parts  of  the  work. 

These  tables  evince  tfie  great  pains  devoted  by  Austin  towards 
studying  the  principles  of  division  and  arrangement  of  the  science, 
according  to  the  views  of  all  the  best  and  most  celebrated  authors 
of  the  systems  accessible  to  him.  This  trait  is  very  important  as 
bearing  upon  the  value  of  his  own  system.    Were  it  not  for  this 
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dvidence  of  his  having  so  anxiously  measured  and  weighed  the 
more  celebrated  existing  systems  which  are  recommended  ^ither 
by  their  intrinsic  or  their  conventional  value,  it  might  be  easy  for 
a  superficial  inquirer  to  suppose  his  philosophical  system  built  on 
a  less  stable  foundation  than  it  really  is.  It  is  because  it  is  formed 
of  tried  materials,  built  together  on  a  plan  designed  after  an 
analysis  of  the  most  approved  sti'uctures,  that  it  may  be  safely  put 
forward  as  a  valuable  and  indispensable  model  to  all  future  English 
legal  wTitei-s  who  aim  at  philosophical  accui'acy. 

The  leading  divisions  contemplated  in  Austin's  own  system 
appear  to  be  the  following.  He  adopts  as  his  main  division  of  the 
subjects  with  which  law  is  conversant  the  twofold  one  of  the  Law 
of  Persons,  and  the  Law  of  Thing's.  This  division  nearly  corre- 
sponds with  the  Jus  Personaf^uin — Jus  Ret-um,  of  the  Civilians,  or 
with  Jus  Quod  ad  Personas  pertinet — Quod  ad  Pes  pertinety  of  the 
classical  jurists ;  but  differs  from  it  in  this  respect,  that  instead  of 
being,  as  with  them,  subordinated  to  tlie  division  of  Jus  into 
Publicum  and  Privatum,  and  co-ordinated  witli  the  Jus  Actionum, 
it  is  held  superior  to  all  these  divisions.  The  whole  of  the  Jus 
Publicum  and  of  the  law  of  procediure  is  therefore  distributed  be- 
tween the  Law  of  Persons  and  the  Law  of  Things,  according  as 
their  several  parts  belong  more  properly  to  one  or  other  of  those 
main  divisions,  in  the  wide  scope  attributed  to  them  by  the  author. 
To  understand  the  natm'e  of  the  leading  division  thus  adopted,  it 
is  necessary  to  refer  to  the  definition  of  stattis  already  given  in  de- 
scribing the  system  of  the  Koman  institutional  writers.  Status  is 
a  set  of  rights  attached  to  classes  of  persons,  and  distinguished  by 
certain  characteristics,  but  the  exact  definition  of  which  is  arbitrary. 
It  is  difficult  in  this  short  sketch  to  give  a  notion  of  the  labour 
expended  by  the  author  upon  collecting  from  the  original  som*ces 
the  exact  meaning  attached  by  the  Koman  lawyers  to  status.  The 
result  of  this  research  is  shortly  expressed  in  the  necessarily  vague 
definition  already  given.  What  makes  the  conception  so  difficult 
to  understand,  is  perhaps  the  fact — which  Austin  has  been  the  first 
to  point  out — that  while  the  idea  expressed  by  status,  as  an  aggre- 
gate of  rights,  capacities,  etc.  of  a  certain  kind,  is  one  inherent  in  all 
systems  of  law,  the  line  which  ultimately  severs  it  from  other  sets 
of  rights  is  quite  arbitrary,  and  is  determined  not  by  the  importance 
of  the  legal  consequences  attached  to  the  status,  but  by  mere  con- 
venience of  arrangement.  Employing,  then,  the  term  status  in  the 
sense  of  the  Koman  jurists,  but  adjusting  the  arbitrary  line  of  de- 
marcation to  suit  the  whole  arrangement  which  he  contemplates, 
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Austin  lays  down  the  following  criteria,  by  which  such  aggregationd 
of  rights  are  to  be  detached  from  the  body  of  the  legal  system : — 

\tt,  That  the  rights,  etc.,  constituting  the  atattu,  regard  specially 
a  comparatively  narrow  class  of  the  community ;  and  that  it  is 
convenient  to  have  them  got  together  for  the  use  of  that  class. 

2<%,  That  they  can  be  detached  from  the  bulk  of  the  legal 
system  without  breaking  the  continuity  of  the  exposition;  and 
that  the  so  detaching  them  adds  to  the  clearness  of  the  exposition. 

When  once  this  idea  of  status  is  clearly  apprehended,  the  mean- 
ing intended  by  the  division  between  the  Law  of  Persons  and  the 
Law  of  Things  becomes  apparent.  The  I^w  of  Persons  is  the 
law  concerned  with  those  rights  which  constitute  status,  or  shortly 
the  Law  of  Statics,  The  Law  of  Things  is  the  Law  minus  the 
Law  of  Status.  Since  the  difference  which  constitutes  a  status  can 
be  better  understood  after  the  more  general  classes  of  rights  belong- 
ing to  the  Law  of  Things  have  been  expounded,  the  Law  of  Things 
is  placed  before  the  Law  of  Persons.  But  since  it  is  impossible  to 
obtain  a  division  attaining  perfect  distinctness,  it  will  be  often 
necessary  in  travelling  through  the  Law  of  Things  to  touch  by 
anticipation  upon  a  portion  of  the  Law  of  Persons. 

Law  op  THnsras. — ^Austin  distributes  the  Law  of  Things  under 
two  capital  departments : — L  Primary  rights,  wiih.  primary  relative 
duties.  2.  Sanctiomng  rights,  with  sanctioning  duties.  The  first 
of  these  divisions  is  meant  to  include  law  regarding  rights  and 
duties  which  do  not  arise  directly  or  immediately  from  injuries  or 
wrongs ;  imderstanding  the  word  injury  or  wrong  in  the  largest 
sense,  e,y.,  including  trespass  or  breach  of  contract.  The  second 
division  regards  rights  and  duties  which  arise  directly  and  exclu- 
sively from  injuries  or  wrongs ;  and  includes  the  consideration  of 
procedure,  civil  and  criminal. 

Primary  Rights, — The  subdivision  of  Primary  rights  with  their 
relative  duties  is  fourfold : — 

\,  Rights  in  rem  as  existing  simply,  or  as  not  combined  with 
rights  in  personam, 

2.  Rights  in  personam  as  existing  simply,  or  as  not  combined 
with  rights  in  rem, 

3.  Such  combinations  of  jiW  in  rem  and  in  personam  as  are  less 
complex. 

4.  Such  more  complex  aggregates  of  jura  in  rem  and  in  per-- 
ionam  as  are  styled  by  modern  Civilians,  umversitates  juris. 
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The  meaning  here  intended  by  the  expressions  m  rem  and  in 
penonam  has  ahready  been  explained  in  commenting  on  the  terms 
of  the  modem  Oiyilians. 

1.  Instances  of  j^ura  in  rem  are,  Ownership  or  Property,  Servi- 
tude, the  right  quoad  third  parties  to  the  labour  of  a  hired  servant. 
Some  rights  tn  rem  have  no  subject,  such  as  a  monopoly,  right  to 
my  good  name,  etc.  They  are  included  among  rights  in  rein 
because  they  avail  against  persona  in  general)  e.g.,  obliging  all 
persons  to  forbear  from  selling  the  commodity  in  question,  from 
slandering  my  reputation,  etc.  This  department  includes  the 
enumeration  of  the  different  kinds  of  subjects  of  such  rights ;  the 
limitations  of  such  rights  in  extent  or  time;  a  description  of  the 
events  by  which  such  rights  arise  or  are  extinguished  ;  and  lastly, 
an  account  of  the  Right  of  Possession, 

It  is  in  the  discussion  of  this  subdivision  that  the  Lectiu*es 
break  off. 

2.  All  rights  arising  ii-om  contract  quoad  the  contracting  patig 
or  his  representatives  are  rights  in  personam :  e.g.^  the  right  to 
payment  for  a  thing  sold  and  delivered  against  the  buyer,  or  one 
representing  him  as  heir  or  general  assignee ;  the  right  quoad  the 
hired  workman  to  his  services,  etc.  This  head  was  intended  to 
comprise — ^I.  Definition  of  leading  terms,  such  as  Promise ;  Con- 
vention; Pact;  Contract:  II.  A  consideration  of  the  nature  of 
Contract:  III.  A  consideration  of  quasi-Contract,  or  events  which, 
being  neither  contracts  nor  delicts,  engender  rights  in  personam, 

3.  A  complex  right,  partaking  of  the  nature  of  a  right  in  rem 
and  tn  personam,  may  be  vested  by  the  same  event  in  the  same 
party :  e,g,y  the  rights  arising  from  a  sale  completed  by  delivery 
with  warranty. 

Rights  of  this  kind  form  the  matter  of  the  third  subdivision  of 
primary  rights. 

4.  The  last  subdivision  of  primary  rights  comprises  the  de- 
scription of  universal  succession  arising  either  upon  death  or 
insolyency. 

Sanctioning  Bights, — The  Lectures  having  broken  off  before 
arriving  at  this  point,  the  subjects  contemplated  mider  the  head 
of  Sanctioning  Rights  can  only  be  gathered  from  the  ^  Outline.' 
After  expounding  the  nature  of  the  distinction  between  croil  and 
criminal  delicts,  it  was  intended  to  divide  the  capital  department 
of  Sanctioning  JSights  into : 

(I.)  Rights  and  duties  arising  from  civil  injuries, 

(2.)  Duties  and  other  consequences  arising  from  crimes. 


xxiv  Introduction, 

(1.)  The  matter  of  this  sub-department  was  to  be  treated  in  the 
following  order : — 

I.  Oivil  injuries  to  be  classed  and  described  with  reference  to 
the  rights  and  duties  whereof  they  are  respectively  infiringements. 

II.  Rights  arising  from  civil  delicts  (which  are  generally  them- 
selves rights  inperscmani)  are  divided  into  two  departments : — (A.) 
Those  arising  from  civil  delicts  which  are  infiringements  of  rights 
in  rem,  (B.)  Those  arising  fi:om  civil  delicts  which  are  infiringe- 
ments of  rights  in  perBonam, 

A.  The  first  of  these  departments  again  severs  into  four  sub-de- 
partments : — (a.)  Rights  of  vindication,  (b.)  Rights  to  satisfac- 
tion, (c.)  Rights  of  vindication,  combined  with  rights  to 
satisfaction,  (d.)  Rights  of  preventing  or  staying,  judicially  or 
extra-judicially,  impending  or  incipient  oifences  against  rights 
in  rem, 

B.  The  second  department  severs  into  three  sub-departments  : — 
(a.)  Rights  of  compelling,  judicially  or  extra-judicially,  the 
specific  perfonnmice  of  such  obligations  as  arise  from  contracts  or 
quasi-contracts,  (b.)  Rights  of  obtaining  satisfaction  in  lieu  of 
specific  performance,  (c.)  Rights  of  obtaining  specific  performance 
in  part,  with  satisfaction  or  compensation  for  the  residue. 

III.  The  modes  to  be  considered  wherein  these  rights  are  exer- 
cised, and  these  duties  enforced  ;  in  other  words,  Civil  Procedure, 

(2.)  Under  this  head  to  be  given — 
I.  Description  of  duties  considered  as  relative  or  absolute. 
n.  Classification  of  crimes  with  reference  to  the  rights  and 
duties  whereof  they  are  respectively  infiringements. 

III.  Desgription  of  the  consequences  of  crimes. 

IV.  Criminal  Procediu-e  and  Police. 

Law  of  Persons. — The  arrangement  of  stattis  or  conditions 
was  intended  to  be  distributed  under  three  principal  classes : — 1. 
Private  conditions.  2.  Political  conditions.  3.  Anoinalous  or 
miscellaneous  conditions. 

Private  Conditions. — These  are  classed  into,  1.  Domestic  and 
quasi-domestic  conditions,  such  as  Husband  and  Wife  ;  Parent  and 
Child  J  Master  and  Servant  j  Persons  who,  by  reason  of  age,  sex, 
or  infiirmity,  are  thought  to  require  an  extraordinary  measure  of 
restraint  or  protection.     2.  Professional  conditions. 

Political  Conditions. — These  are  to  include,!.  Judges  and  other 
ministers  of  justice.  2.  Persons  whose  appropriate  duty  is  the  de- 
fence of  the  community  against  foreign  enemies.  8,  Persons  in- 
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vested  with  rights  to  collect  and  distribute  the  revenue  of  the 
State.  4.  Persons  conunissioned  by  the  State  to  instruct  its 
subjects  in  religion,  science,  or  art.  5.  Persons  commissioned 
by  the  State  to  minister  to  the  relief  of  calamity ;  e,g,j  overseers 
of  the  poor.  6.  Persons  commissioned  by  the  State  to  construct 
or  uphold  works  which  are  thought  to  require  its  special  atten- 
tion ;  e.g,  roads,  canals,  etc, 

AnomakmB  or  Mkcelkmeaus  Conditions. — These  include  Aliens ; 
Persons  incapable  of  rights  by  reason  of  their  crimes,  etc.  etc 


The  foregoing  analysis  omits  to  note  some  important  practical 
suggestions  for  law  reform  embodied  in  the  Lectures  and  Fragments 
as  contained  in  the  larger  edition. 

Of  the  very  important  considerations  stated  by  the  author  on 
the  subject  of  codificaUon,  it  may  be  enough  to  say  here  that  the 
question  in  this  country,  after  some  futile  experiments,  remains  and 
is  likely  to  remain  for  some  time  nearly  where  Austin  left  it.  More 
important  at  present  is  the  subject  of  l^al  edttcation ;  a  topic  on 
which  Austin  held  very  decided  views,  and  vievTS  which  have 
largely  assisted  in  maturing  an  effective  public  opinion.  The 
following  passage,  for  whidi  I  find  no  convenient  place  in  the 
body  of  tlds  work,  is  extracted  from  the  detached  matter  conr 
tained  in  the  larger  edition.  It  appears  to  have  been  contained  in 
the  author's  opening  Lecture  either  to  the  course  delivered  at  the 
London  University  or  to  that  commenced  at  the  Lmer  ^emple  :-^ 

*  In  order  to  enable  young  men  preparing  for  the  profession,  to  Necet- 
lay  a  solid  basis  for  the  acquisition  (in  the  office  of  a  practitioner)  I  uw ' 
of  pracdoal  skill,  and  for  subsequent  successful  practice,  an  insti-  ''^^^^ 
tution  like  the  Law  Faculty  in  the  best  of  the  foreign  universities 
aeema  to  be  requisite :  an  institution  in  which  the  general  principles 
of  jurisprudence  and  legislation  (the  two  including  ethic«  generally), 
international  law,  the  history  of  the  English  law  (vrith  outlines  of 
the  Roman,  Canon,  and  Feudal,  as  its  three  principal  sources),  and 
the  actual  T«^gli«V»  law  (as  divided  into  fit  compartments),  n^ght 
be  taught  by  competent  instructors. 

'  In  such  a  school,  young  men,  not  intending  to  practise,  but 
destbed  for  public  Hfe,  (''ad  res  gerendas  nati,'')  might  find 
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ingtnicticm  in  the  acJencea  which  are  requMite  to  legiiJators.  Toung 
men  intended  for  adminietzation  (other  than  that  of  juetioe)  would 
attend  the  Law  Faculty ;  as,  <m  the  otiier  hand,  the  men  intended 
for  law  would  attend  the  oomaee  on  the  Tarious  political  adenoeey 
audi  aa  political  eoonomj,  etc.  For,  however  great  may  he  the 
utility  of  the  study  of  General  Jurisprudence  to  lawyers  generally ; 
however  absolute  its  necessity  to  lawyers  entrusted  with  tho 
huainess  of  Codification,  its  importance  to  men  who  are  destined 
to  take  part  in  the  public  businesB  of  the  country  is  scarcely 
inferior. 

'  It  is  extremely  important  that  a  large  portion  of  the  aristocracy , 
iHiose  station  and  talents  destine  them  to  the  patrician  profession 
of  practical  politics,  should  at  least  be  imbued  with  the  generaUa 
of  law,  and  with  sound  views  of  legislation;  should,  so  far  as 
posrihle,  descend  into  the  detail,  and  even  pass  some  years  in 


'  If  the  Houses  of  Parliament  abounded  with  laymen  thus  ac- 
complished, the  demand  for  legal  reform  would  be  more  discrimin- 
ating, and  also  more  imperative ;  much  bad  and  crude  legislation 
would  be  avoided; — opposition  to  plausible  projects  coming  from 
an  unsuspected  quarter.  This,  in  the  innovating  age  before  us, 
la  no  small  matter.  And  though  lawyers,  fiilly  acquainted  with 
system,  alone  are  good  legislators,  they  need  perhaps  a  check  on 
professional  prejudices,  and  even  on  dnister  interests. 

^  Sut  such  a  check  (and  such  an  encouragement  to  good  lawyers) 
would  be  found  in  a  public  of  laymoi  versed  in  principles  of  law. 

^  It  appears  to  me  that  London  possesses  peculiar  advantages  for 
such  a  Law  Faculty.  The  instructors,  even  if  not  practisiog 
lawyers,  would  teach  under  the  eye  and  control  of  practitioners : 
and  hence  would  avoid  many  of  the  errors  into  which  the  German 
teadiers  of  law,  excellent  as  they  are,  naturally  &11,  in  consequence 
of  their  not  coming  sufficientiy  into  collision  with  practical  men. 
The  realities  with  which  such  men  have  to  deal,  are  the  best 
correctives  of  any  tendency  to  antiquarian  trifling  or  wild  philosophy 
to  which  men  of  science  might  be  prone.  In  England,  theory 
would  be  moulded  to  practice. 

'  Besides  the  direct  advantages  of  such  an  institution,  many 
incidental  ones  would  arise. 

^In  the  first  place :  A  juridical  literature  worthy  of  the  English 
bar. 

'  Good  legal  treatises  (and  especially  the  most  important  of  aityi 


# 
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a  good  institutioiial  txeatue,  plulosophical,  historical*  and  dogma* 
tu»l,  on  the  whole  of  the  English  law)  can  only  he  provided  hy  men, 
or  hy  comhinations  of  men,  thoroughly  grounded  and  extenaiTely  and 
accurately  read.  Such  hooks  might  he  produced  hy  a  hody  of  men 
conyeraant  (from  the  duties  of  their  office)  with  the  snhjeets,  hut 
can  hardly  he  expected  from  the  men  who  now  usually  make  them : 
Tis.  not  lawyers  of  extensive  knowledge,  (whose  practical  avoca* 
tions  leave  them  no  leisure  for  the  purpose,  although  generally 
they  are  the  only  men  fit  for  the  tadr,)  hut  young  men,  seeking 
notice,  and  who  often  want  the  knowledge  they  afiect  to  impart 

'  Such  men  as  I  assume  a  Law  Faculty  to  consist  of,  heing  ac- 
customed to  exposition,  would  also  produce  well-constructed  and 
well-written  hooks,  as  well  as  hooks  containing  the  requisite  in- 
formation. Excellent  hooks  are  produced  hy  German  Professors, 
in  spite  of  their  secluded  hahits ;  many  of  them  heing  the  guides 
of  practitionerB,  or  in  great  esteem  with  them  (e.g.  those  of  Pro* 
feasor  Thihaut).  In  England,  hetter  might  he  expected,  for  the 
reason  already  assigned :  viz.  the  constant  view  to  practice  forced 
upon  vmters  hy  constant  collision  with  practical  men. 

'  Secondly :  Another  effect  of  the  estahlishment  of  a  Law  Faculty 
would  he,  the  advancement  of  law  and  legislation  as  sciences,  l^ 
a  hody  of  men  specially  devoted  to  teaching  them  as  sciences ;  and 
aUe  to  ofGsr  useful  suggestions  for  the  improvement  (in  the  way 
of  systematising  or  legislating)  of  actual  law.  For  though  en- 
lightened practical  lawyers  are  the  hest  legislators,  they  are  not 
perhaps  so  good  originators  (from  want  of  leisure  for  abstraction) 
as  such  a  hody  as  I  have  imagined.  And  the  exertions  of  such 
men,  either  for  the  advancement  of  Jurisprudence  and  Legislation 
as  sciences,  or  in  the  way  of  suggesting  reforms  in  the  existing 
law,  might  he  expected  to  partake  of  the  good  sense  and  sobriety 
to  which  the  presence  and  castigation  of  practitioners  would 
naturally  form  them. 

'  How  &r  such  an  institution  were  practicable,  I  have  not  the 
means  of  determining. 

'  There  would  be  one  difficulty  (at  first)  *,  that  of  getting  a 
Buffident  numher  of  teachers  competent  to  prove  the  utility  of 
learning  the  sciences  taught  by  them :  masters  of  their  respective 
idenoee  (so  Isr  as  long  and  assiduous  study  could  make  them  so) ; 
and,  moreover,  masters  in  the  difficult  art  of  perspicuous,  discreet, 
and  interesting  exposition:  an  art  very  different  from  that  of 
oratory,  either  in  Parliament  or  at  the  Bar.  Perhaps  there  is  not 
in  England  a  single  man  approachinpf  the  ideal  of  a  good  teacher 
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of  any  of  these  sciences.  But  this  difficulty  would  be  obviated,  in 
a  few  years,  by  the  demand  for  such  teachers ;  as  it  has  been  in 
countries  in  which  similar  institutions  have  been  founded  by  the 
govemmfiuts. 

'  Another  difficulty  is,  the  general  indifference,  in  this  country, 
about  such  institutions,  and  the  general  incredulity  as  to  their 
utility.  But  this  indifference  and  incredulity  are  happily  giving 
way  (however  slowly) ;  and  I  am  convinced  that  the  importance 
t>f  such  institutions,  with  reference  to  the  influence  and  honour  of 
the  legal  profession,  and  to  the  good  of  the  country  (so  much 
depending  on  the  character  of  that  profession)  will,  before  many 
years  are  over,  be  generally  felt  and  acknowledged. 

'  Encouraging  symptoms  have  already  appeared ;  and  there  is 
reason  to  hope  from  these  beginnings,  however  feeble,  that  the 
government  of  the  country,  or  that  the  Inns  of  Court,  will  ulti- 
mately provide  for  law  students,  and  for  yoimg  men  destined  to 
public  life,  the  requisite  means  of  an  education  fitting  them  for  their 
high  and  important  vocations.'  * 

It  seems  relevant  here  to  note  very  briefly  the  movements 
which  have  taken  place  in  regard  to  legal  education  since  the  date 
when  the  above  considerations  were  put  forward  by  the  author. 

The  Incorporated  Law  Society  axe  fairly  entitled  to  the  credit 
of  having  made  the  first  definite  movement.  In  1833,  soon 
after  the  date  of  their  present  charter,  they  established  lectures  for 
the  instruction  of  students  intended  for  their  own  branch  of  the 
profession ;  and  in  1836,  at  their  instance,  was  established  a  system 
of  compulsory  examination  for  all  persons  intending  to  be  admitted 
as  attorneys  or  solicitors,  a  system  which  has  ever  since  remained 
in  force  and  with  the  most  beneficial  results. 

After  the  failure  of  the  attempt  by  the  Inner  Temple  already 
mentioned  nothing  appears  to  have  been  done  on  thepart  of  any  of  the 
Inns  of  Court  until  1847,  when  the  Inner  Temple  established  a  lec- 
tiu^ship  on  Common  Law,  while  at  the  Middle  Temple  lectures  were 
delivered  upon  Jurisprudence  and  the  Civil  Law,  and  Gray's  Inn 
established  a  course  of  lectures  followed  by  voluntary  examinations 
in  which  the  students  were  classed.  In  the  year  1851  a  meeting  was 
convened  of  the  Benchers  of  the  four  Inns  of  Court,  with  a  view  to 
the  better  instruction  of  the  students,  and  the  result  was  the  establish-* 
ment  of  a  Council  of  Legal  Education,  consisting  of  eight  members, 

*  Written  in  the  year  1834. 
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two  being  selected  by  the  bencben  xespectiyely  of  each  of  the  four 
Inns  of  Oourt,  and  holding  their  offices  for  two  years.  Begulations 
were  also  passed  for  providing  Headers  who  should  give  lectures  and 
hold  Private  Glasses  for  the  better  instruction  of  the  students ;  and 
should  at  stated  intervals  conduct  an  Examination  of  the  Students. 
The  alternative  of  regular  attendance  on  the  lectures  or  of  passing 
the  examination  was  imposed  upon  all  students;  a  condition 
subsequently  relaxed  in  the  case  of  students  veho  obtained  a 
certificate  of  attendance  for  a  year  as  pupils  in  the  chambers 
of  a  bairister.  Studentships  and  other  encouragements  were 
given  for  students  who  distinguished  themselves  in  the  exami- 
nations. 

The  attention  of  Parliament  had  been  directed  to  legal  educa- 
tion so  long  ago  as  1846,  when  a  select  committee  of  inquiry  was 
appointed,  who  made  areport,  observing,  amongst  other  things/ that 
a  system  of  legal  education,  to  be  of  general  advantage,  must  com- 
prdiend  and  meet  the  wants,  not  only  of  the  professional,  but  also 
of  the  unprofessional  student ;'  and  recommending  that  the  Inns 
of  Court  should  be  united  into  one  body,  so  as  to  '  form  for  all  pur- 
poses of  instruction  a  sort  of  aggregate  of  colleges,  or  in  other 
words  a  species  of  law  university.' 

In  the  year  1854  an  address  to  the  Grown  was  voted  by  the 
House  of  Gommons,  praying  Her  Majesty  to  appoint  a  Gommission 
to  enquire  into  the  arrangements  of  the  Inns  of  Gourt  for  pro- 
moting the  study  of  the  law  and  jurisprudence,  the  Bevenues  |»ro- 
perly  applicable  and  the  means  most  likely  to  secure  a  systematic 
and  sound  education  for  students  of  law,  and  provide  satisfactory 
Tests  of  fitness  for  admission  to  the  Bar.  A  Royal  Gonmiiseion  was 
accordingly  appointed,  consisting  of  veiy  eminent  lawyers  and  other 
competent  persons.  They  took  the  evidence  of  a  number  of  ex- 
perienced teachers,  and  made  enquiries  from  those  most  competent 
to  give  opinions  in  regard  to  the  methods  of  conducting  legal 
education  pursued  in  England,  and  also  in  Scotland,  in  the  princi- 
pal States  of  Europe,  and  in  the  United  States  of  America :  and  (in 
1855)  they  made  their  report  with  the  following  recommenda- 
tion : — ^  We  deem  it  advisable  that  there  shall  be  established  a 
preliminary  examination  for  admission  to  the  Inns  of  Gourt  of 
persons  who  have  not  taken  a  university  degree,  and  that  there 
shall  be  examinations,  the  passing  of  which  shall  be  requisite  for 
the  call  to  the  bar;  and  that  the  four  Inns  of  Gourt  shall  be 
united  in  one  university  for  the  purpose  of  these  examinations,  and 

of  conferring  degrees.'    For  this  purpose  they  proposed  the  heads 
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of  a  scheme :  ts  to  which  it  need  only  be  observed  here  that  it^ 
scope  was  limited,  in  like  manner  with  the  commisdon  imder 
which  they  acted,  to  the  Inns  of  Court  and  the  branch  of  the  legal 
profession  with  which  they  are  more  immediately  assodated. 

From  the  time  of  this  Heport  in  1855  until  veiy  recently  the 
question  of  legal  education  in  England  has  slept,  nor,  until  urged  by 
an  extraneous  movement  to  be  presently  adverted  to,  has  anything 
further  been  done  by  the  Inns  of  Court  either  jointly  or  separately, 

I  need  hardly  say  that  neither  the  voluntary  classes  and  exami- 
nations conducted  under  the  auspices  of  the  Lms  of  Court,  nor  the 
more  effective  system  of  examipations  and  somewhat  more  animated 
classes  of  the  Law  Institution,  satisfy  the  conditions  of  a  school  of 
law  such  as  that  propounded  by  Austin  :  nor  have  the  results  of 
the  divided  and  partial  efforts  above  mentioned  been  in  any 
measure  adequate  to  the  just  requirements  of  the  public  or  the 
opportunities  which  the  professional  ability  and  legal  knowledge 
concentrated  in  London  might  be  made  to  afford  for  a  school  of 
law. 

In  this  state  of  things  a  movement  was  set  on  foot  which  has 
become  important.  The  initiative  is  due  to  some  gentlemen  prac- 
tising as  solicitors  in  the  provinces,  who  felt  impressed  with  the 
existing  deficiency  of  means  whereby  the  time  spent  in  London 
by  their  articled  clerks  might  be  turned  to  account  in  giving  them 
a  wider  and  deeper  knowledge  of  law  than  could  be  picked  up  in 
the  routine  of  office  work.  These  gentlemen  formed  themselves 
into  an  Association  having  for  their  primary  object  the  institution 
of  a  genera]  system  of  legal  education  which  should  embrace  both 
branches  of  the  profession.  The  programme  was  communicated  to 
some  eminent  members  of  the  bar  in  London,  who  having  first  in- 
sisted on  the  elimination  of  certain  irrelevant  topics,  warmly 
entered  into  the  project ;  and  an  Association  with  an  influential 
Council,  representing  both  branches  of  the  legal  profession  in 
London  as  well  as  in  the  provinces,  was  formed  with  the  following 
objects : — 

1st.  The  establishment  of  a  Law  University  for  the 
education  of  Students  intended  for  the  Profession  of  the 
Law. 

2nd.  The  placing  of  the  admissjion  to  both  branches  of  the 
profession  on  the  basis  of  a  combined  test  of  Collegiate  Edu- 
cation and  Examination  by  a  Public  Board  of  Examiners. 
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This  Association,  which  adopted  the  name  of  '  The  Legal 
Education  Association/  obtained  the  invaluable  services  of  Sir 
Roundell  Palmer  (now  Lord  Selbome)  as  their  President ;  and 
thus  secured  at  once  the  attention  of  Parliament  and  the  public, 
and  an  able  advocacy  of  their  views.  The  subsequent  movements 
of  the  Association  have  all  been  from  time  to  time  before  the 
public,  and  I  shall  allude  to  them  very  briefly ;  but  it  ought  to  be 
placed  on  record  that  at  the  critical  period  of  its  existence  the  Head 
Centre  and  most  active  exponent  of  the  movement  was  a  friend  of 
Mr.  Au8tin*s:  now  a  judge  in  Her  Majesty's  Court  of  Queen's 
Bench — Mr.  Justice  Quain. 

The  Association  was  formally  constituted  at  a  meeting  held  in 
July  1870,  and  an  Executive  Committee  of  the  Council  was  ap- 
pointed for  the  transaction  of  business. 

The  specific  objects  of  the  Association  as  defined  by  the  Execu- 
tive Committee  and  adopted  by  subeequeut  general  meetings  of  the 
Association  are  as  follows : — 

(1.)  To  place  the  general  course  of  Studies  and  the  exami- 
nations preliminary  to  and  requisite  for  admission  to  the 
practice  of  the  Law,  in  all  its  branches,  under  the  management 
and  responsibility  of  a  General  School  of  Law  to  be  incor- 
porated in  London. 

(2.)  To  make  the  passing  of  suitable  Examinations  in  the 
General  School  of  Law  (or  of  equivalent  Examinations  of  some 
University  of  the  United  Kingdom)  indispensable  to  the  admis- 
sion of  Students  to  the  practice  of  the  Bar,  or  to  practise  as  Special 
Pleaders,  Certificated  Conveyancers,  A.ttomeys,  or  Solicitors. 

(3.)  To  ofier  the  benefits  of  the  course  of  Study  and  Exami- 
nations to  be  afibrded  by  the  General  School  of  Law  to  all 
classes  who  may  desire  to  take  advantage  of  them,  whether 
intending  or  not  intending  to  follow  the  Legal  Profession,  in 
any  of  its  branches,  and  whether  members  or  not  of  any  of  the 
Inns  of  Court. 

As  the  first  step  towards  carrying  out  these  objects  Sir 
Koundell  Palmer  placed  two  Resolutions  on  the  notice  paper  of  the 
House  of  Commons.  It  was  then  late  in  the  session  of  1870-71,  and  it 
was  not  until  the  11th  of  July  1871  that  the  author  of  the  Resolu- 
tions had  the  opportunity  of  bringing  them  to  the  notice  of  the 
House.  His  speech  was  received  with  marked  attention;  but 
owing  to  the  advanced  period  of  the  session  it  was  impossible  that 
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the  subject  should  be  fully  discussed  by  the  House.  To  the 
precise  tenns  of  those  Besolutions,  which  were  settled  by  the  Presi- 
dent in  conference  with  the  Executive  Oommittee  of  the  Association, 
it  seems  here  hardly  necessary  to  refer,  further  than  to  mention 
that,  besides  the  objecfts  above  mentioned,  they  embodied  an  under- 
standing arived  at  by  the  Executive  Oommittee  which  I  do  not  find 
elsewhere  explicitly  recorded,  namely,  that  in  the  government  of 
the  proposed  School  of  Law  the  different  branches  of  the  legal 
profession  in  England  should  be  ^  suitably  represented.'  It  may 
be  mentioned  that  the  designation  'General  School  of  Law,* 
instead  of '  Legal  University,'  was  adopted  in  deference  to  a  feeling 
expressed  by  persons  representing  the  views  of  the  London 
University, 

Early  in  the  following  session  of  Parliament  (1871-72)  the 
following  Hesolutions  were  placed  on  the  notice  paper  of  the  House 
of  Commons  by  Sir  Koundell  Palmer : — 

(1.)  That  it  is  desirable  that  a  General  School  of  Law 
should  be  established  in  the  metropolis,  by  public  authority, 
for  the  instruction  of  students  intending  to  practise  in  any 
branch  of  the  legal  profession,  and  of  all  other  subjects  of  Her 
Majesty  who  may  desire  to  resort  thereto. 

(2.)  That  it  is  desirable,  on  the  establishment  of  such 
Sdiool,  to  provide  for  examinations,  to  be  held  by  Examiners 
impartially  chosen,  and  to  require  certificates  of  the  passing 
of  such  examinations  as  may  respectively  be  deemed  proper 
for  the  several  branches  of  the  legal  profession  as  necessary 
qualifications  (after  a  time  to  be  limited)  for  admission  to 
practise  in  those  branches  respectively. 

In  support  of  these  Resolutions,  a  petition  was  presented  signed 
by  about  400  members  of  the  Bar.  Out  of  about  10,000  solicitors 
practising  in  England  and  Wales,  6,000  signed  petitions  in  favour 
of  the  Resolutions.  Similar  petitions  were  presented  by  the  In- 
corporated Law  Society,  the  Metropolitan  and  Provincial  Law 
Society,  and  by  various  provincial  Law  Societies  (including  those 
of  Liverpool,  Manchester,  Leeds,  Birmingham,  Bristol,  and  Ply- 
mouth) in  their  corporate  character.  Nor  is  it  a  circmnstance 
without  significance,  as  indicating  the  class  who  specially  feel  the 
want  which  the  objects  of  the  Association  are  calculated  to  meet, 
that  Resolutions  in  fiivour  of  those  objects  were  passed  by  the 
Congress  of  Law  Students  held  at  Birmingham  in  the  preceding 
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month  of  June.  On  the  Ist  of  March,  1872,  Sir  Roundell  Ftdmer 
introduced  the  motion  for  adopting  the  Resolutions,  by  a  speech  in 
which  he  entered  fully  into  the  histoiy  of  the  question  and  the 
arguments  showing  the  public  need  of  an  institution  such  as  that 
proposed  by  the  Association.  The  motion  was  supported  by 
speeches  from  Mr,  Spencer  Walpole,  Q.O.,  Mr.  (now  Baron) 
Amphlett,  Mr.  (now  Mr.  Justice)  Denman,  Mr.  (now  Sir  William) 
Haroourt,  Q.C.,  Mr.  G.  Osborne  Morgan,  Q.C.  (who  seconded  the 
motion),  and  Mr.  Thomas  Hughes,  Q.C. 

The  course  taken  by  the  Government  in  the  debate  was  in  effect 
to  put  in  a  plea  for  delay,  on  the  ground  that  the  time  of  the  House 
at  their  disposal  was  already  fully  mortgaged.  Mr.  Gladstone, 
while  stating  that  the  Government  did  not  think  it  convenient  or 
expedient  for  the  House  at  that  moment  to  affirm  the  matter  con- 
tained in  the  Resolutions,  said  that  '  it  would  be  a  mistake  to 
suppose  that  they  were  about  to  meet  with  rejection  at  the  hands 
of  the  Government.'  Notwithstanding  this  intimation  that  for 
the  purposes  of  a  division  the  Government  threw  their  weight  into 
the  scale  against  the  motion.  Sir  Roundell  Palmer  determined  to 
take  the  sense  of  the  House  upon  it ;  and  in  a  House  of  210  mem* 
hers  103  recorded  their  votes  in  favour  of  the  motion,  which  was 
therefore  lost  by  a  majority  of  18  only. 

This  was  practically  an  end  of  the  matter  for  the  session  of 
1871-72.  Before  the  conmiencement  of  the  following  session.  Sir 
Roundell  Palmer  (Lord  Selbome)  having  become  Lord  Chancellor, 
deemed  it  expedient  to  resign  his  office  as  President,  although  he 
remained  a  private  member  of  the  Association,  and  assured  them 
of  his  unabated  personal  interest  in  their  objects.  They  were  also 
{riven  to  .understand  that  the  subject  of  legal  education  was  likely 
before  long  to  occupy  the  attention  of  Government.  In  these  cir- 
cumstances it  was  inevitable  that  active  movement  on  the  part  of 
the  Association  should  be  in  a  measure  suspended. 

In  the  mean  time  an  opportunity  was  afforded  to  the  Inns  of 
Court  to  show  how  far  they  were  willing  to  attempt,  or  able  to 
effect,  the  organization  of  a  comprehensive  and  liberal  scheme  of 
legal  education.  Urged  to  action  by  the  movement  from  without 
which  I  have  attempted  to  describe,  they  adopted  a  new  scheme, 
to  come  into  operation  at  the  beginning  of  the  year  1873 ;  super- 
aeding  the  arrangements  for  teaching  and  examination  embodied 
in  the  Consolidated  Regulations  of  the  four  Inns  of  Court,  and 
which  were  the  outcome  of  the  period  of  acti\dty  commenced  in 
1861.    The  new  scheme  creates  '  a  permanent  Committee  of  eight 
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members,  to  "be  appointed  by  the  Council  of  Legal  Education,  and 
to  be  called  the  ''  Oonunittee  of  Education  and  Examination.^ ' 
This  Committee  is,  subject  to  the  control  of  the  Council  of  Legal 
Education,  'to  superintend  the  education  and  examination  of 
students  for  the  Bar.'  The  scheme  provides  for  the  conduct  of  the 
work  of  teaching  under  a  staff  of  professors  and  tutors  to  hold 
office  at  the  pleasure  of  the  Council  for  three  years  and  not  longer 
unless  re-elected,  and  also  for  examinations  by  a  paid  board  of  six 
examiners,  each  to  hold  office  for  not  more  than  two  years,  and 
not  to  be  eligible  for  re-election  until  he  has  been  a  year  out  of 
office. 

Lito  the  details  of  this  scheme  it  is  unnecessary  to  enter  further. 
Considered  as  a  purely  Bar  scheme  it  has  merits  and  defects  which 
it  would  be  impertinent  here  to  discuss.  But  I  may  permit  myself 
to  add  one  remark,  and  in  doing  so  may  be  allowed  to  borrow  from 
the  Report  of  the  Executive  Committee  of  the  Legal  Education 
Association  adopted  by  the  Association  at  their  annual  meeting  on 
the  10th  of  January,  1873,  namely  that '  an  organization  which  is 
confined  to  students  for  one  branch  of  the  legal  profession  only,  which 
excludes  the  general  public  altogether,  which  keeps  its  administra- 
tion practically  in  the  hands  of  self-electing  bodies  claiming  to  be 
irresponsible,  and  which  may  at  any  moment  be  modified  or 
abandoned  by  those  bodies,  entirely  fails  to  meet  the  requirements 
of  a  general  School  of  Law,  open  to  all  who  wish  to  study  law  as 
a  science,  as  well  as  to  those  who  wish  to  study  it  with  a  view  to 
professional  practice,  and  administered  by  a  public  and  responsible 
governing  body.* 

It  may  be  mentioned  that  the  Lms  of  Court,  after  adopting 
their  new  scheme  and  appointing  a  staff  to  carry  it  out,  conceded 
the  principle  of  admitting  the  general  public  to  the  advantages  of 
the  instruction  provided  by  them.  And  although  under  a  system 
so  organized,  the  concession  can  hardly  be  expected  to  have  much 
practical  effect,  it  is  a  strong  indication  of  the  advance  of  opinion 
within  the  Inns  of  Court  in  the  direction  of  the  objects  advocated 
by  the  Association. 

On  the  12th  of  December  1873,  a  deputation  from  the  Association 
waited  upon  Lord  Selbome  (then  Lord  Chancellor),  who  informed 
them  that  he  did  not  intend  to  allow  more  time  to  pass  without 
reducing  into  proper  form  a  Draft  Bill  which  might  be  fit  to  be 
submitted,  before  the  meeting  of  Parliament,  to  the  then  Govern* 
ment  for  their  consideration.  He  added  that  in  this  Draft  Bill  he 
proposed  not  only  to  deal  with  the  scheme  of  a  General  Scliool  of 
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Law,  but  to  endeavour  at  the  same  time  to  deal  with  the  consti- 
tation  and  government  of  the  Inns  of  Court. 

The  dissolution  of  Parliament  in  the  end  of  the  year  1873,  the 
change  of  government  ensuing  upon  the  general  election,  and  the 
consequent  late  period  at  which  Parliament  met,  precluded  the 
chance  of  the  subject  of  legal  education  being  effectively  dealt  with 
last  session.  Lord  Selbome,  however,  no  longer  trammelled  by 
his  official  position  as  Lord  Chancellor,  again  accepted  the  post  of 
President  of  the  Association,  and  as  a  private  member  of  the 
House  of  Lords,  at  a  late  period  of  the  session,  brought  in  two 
bills,  one  for  the  constitution  of  a  general  School  of  Law,  and  the 
other  attempting  the  more  difficult  but  inevitably  connected  object 
of  dealing  with  the  Lms  of  Court. 

What  may  ultimately  be  the  relation  of  the  Inns  of  Court  to 
legal  education  in  this  coimtry,  it  would  be  premature  to  speculate : 
but  in  concluding  this  topic,  I  feel  bound  to  remark  that  the  views 
of  the  Association  to  which  I  have  referred  will  not,  nor  will  the 
demands  of  a  widespread  and  growing  conviction  of  the  intelligent 
public  mind,  be  satisfied  by  the  establishment  of  a  mere  examining 
univereity,  still  less  by  a  university  or  school  so  constituted  as  to 
rest  on  the  Inns  of  Court  as  its  sole  basis. 

In  the  above  discussion  of  a  particular  object  I  may  appear  to 
have  wandered  from  the  proper  purpose  of  an  introduction  to  a 
course  of  lectures  on  general  jurisprudence.  I  have  not  entered 
on  the  topic  without  deliberation :  and  I  have  judged  it  due  both 
to  the  memory  of  Austin  and  to  the  objects  which  he  thought 
desirable,  to  trace  and  record  the  connection  between  the  views 
80  earnestly  insisted  on  by  him,  and  those  which  through  the 
aasociataon  of  numbers  and  the  most  eminent  advocacy  are  now 
able  to  conmiand  the  attention  of  Parliament  and  of  the  Govern- 
ment of  the  day. 


I  must  here  mention  that  in  the  final  revision  of  the  sheets  for 

the  press  I  am  indebted  to  the  suggestions  of  my  Mend  Mr.  W. 

Payne,  of  this  Inn ;  and  for  general  help  in  carrying  the  work 

through  the  press  and  in  compilation  of  the  index  I  have  to 

acknowledge  my  obligations  to  an  able  assistant,  Mr.  Walter 

Olift 

R.  CAMPBELL. 

Lincoln^s  Inn, 
hkw  GouBTS  Chambkbs,  83  Chancery  Lane: 

J>ec€mber,  1874. 
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COURSE  INTENDED  AND  IN  PART  DELIVERED 
BY  THE  AUTHOR. 


PART  I. 

DEFINITIONS. 

The  province  of  Jurisprudence  determined.  I'^vi* 

General  jurisprudence  distin^ished  from  particular.  Lsor.  XI. 

Analyses  of  certain  notions  which  pervade  the  science  of      Lbot. 
law  xn- 

^^^' XXVII. 

PART  IL 

LAW  CONSIDERED  WITH  REFERENCE  TO  ITS 
SOURCES,  AND  TO  THE  MODES  IN  WHICH  IT 
BEGINS  AND  ENDS. 


XXXIX. 


Written,  or  promulged  law  j  and  unwntten,  or  unpro-       Lfct. 
mulged  law.  ^^X/Jir 

Law  made  directly,  or  in  the  properly  legislative  manner  j 
and  law  made  judicially,  or  in  the  way  of  improper  legis- 
lation.  Codification. 

Law,  the  occasions  of  which,  or  the  motives  to  the  es- 
tablishment of  which,  are  frequently  mistaken  or  confounded 
for  or  with  its  sources :  viz. 

Jus  moribus  comtittUum ;  or  law  fashioned  by  judicial 

decision  upon  pre-existing  custom : 
Ju8  prudenttims  compositum :   or   law  fashioned  by 
judicial  decision  upon  opinions  and  practices  of 
private  or  unauthonzed  lawyers : 
The  natural  law  of  modern  writers  upon  jurisprudence, 
with  the  equivalent  jm  naturale,  jus  ^ejitium,  or 
jus  naturale  et  gentium,  of  the  classical  Roman 
jurists : 
Jus  receptum ;  or  law  fashioned  by  judicial  decision 
upon  law  of  a  foreign  and  independent  nation: 

B 


Abstract  of  Outline, 

Law  fashioned  by  judicial  decision  upon  positive  inter- 
national moralitjr. 
Distinction  of  positive  law  into  law  and  equity,  or  jut 
chile  Qndjm  prcetorium. 

Modes  in  which  law  is  abrogated;  or  in  which  it  other- 
wise ends. 


PART  in. 

LAW  CONSIDEEED  WITH  EEFERENCE  TO  ITS  PUB- 
POSES  AND  TO  THE  SUBJECTS  ABOUT  WHICH  IT 
IS  CONVERSANT. 

Lect.  Division  of  Law  into  Law  of  Things  and  Law  of  Persons. 

iL-XLIV,        Principle  or  basis  of  that  Division,  and  of  the  two  de- 
partments which  result  from  it. 


LAW  OF  THINGS. 

Lect.  Division  of  lights,  and  of  duties  (relative  and  absolute), 

XLV,       into  primary  and  sanctioning. 

XLVI.  Principle  or  basis  of  that  division,  and  of  the  two  de- 

partments which  result  from  it. 

Principle  or  basis  of  many  of  the  sub-departments  into 
which  those  two  departments  immediately  sever :  namely, 
The  distinction  of  rights  and  of  relative  duties,  into  rights 
in  rem  with  their  answering  offices,  and  rights  in  personam 
with  their  answering  obligations. 

Method  or  order  wherein  the  matter  of  the  Law  of 
Things  is  intended  to  be  treated. 

Preliminary  remarks  on  things  and  persons,  as  subjects  of 
rights  and  duties :  on  acts  and  forbearances,  as  objects  of 
rights  and  duties :  and  on  facts  or  events,  as  causes  of  rights 
and  duties,  or  as  extinguishing  rights  and  duties. 

Primary  Rights,  loith  pnmary  relative  Duties, 

Lect.  Rights  in  rem  as  existing  j*je?'  se,  or  as  not  combined  with 

XXVII,  &c.  rights  in  personam,  * 

Rights  in  pej'sonam  as  existing  per  se,  or  as  not  com- 
bined with  rights  in  rein. 

Such  of  the  combinations  of  rights  in  rem  and  rights 
in  personam  as  are  particular  and  comparatively  simple. 

Such  universities  of  rights  and  duties  (or  such  complex 
aggregates  of  rights  and  duties)  as  arise  by  universal  succes- 
sion. 

•  The  lectures  break  off  while  developing  this  sub-department. 
The  remainder  of  the  outline  was  never  filled  tip. 
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Sanctioninff  Rights^  with  sanctioning  Duties  • 
(relative  and  ahsolvte). 

Delicts  distinguished  into  civil  injuries  and  crimes :  or 
rights  and  duties  which  are  effects  of  civil  delicts,  dis- 
tinguished from  duties,  and  other  consequences,  which  are 
effects  of  criminal. 

Bights  and  duties  arising  from  civil  injuries. 

Duties,  and  other  consequences,  arising  from  crimes. 
[Interpolated  description  ofpn'mary  absolute  duties.'} 

LAW  OF  PjERSONS, 

Distribution  of  stains  or  conditions  under  certain  principal 
and  subordinate  classes. 

DiA'ision  of  law  into  public  and  private. 

Review  of  private  conditions. 
Review  of  political  conditions. 

The  stattts  or  condition  (improperly  so  called)  of  the 

monarch  or  sovereign  number. 
Division  of  the  law  which  regards  political  conditions, 

into  constitutiomil  and  administrative. 
Boundary  which  severs  political  from  private  conditions. 

Review  of  anomalous  or  miscellaneous  conditions. 

The  respective  arrangements  of  those  sets  of  rights  and 
duties  which  respectively  compose  or  constitute  the 
several  status  or  conditions. 
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LECTTJEES  ON  JUEISPEUDENCE. 


PART  I. 
DEFINITIONS, 


Sechon  I. — The  Provi^^ce  or  Jurisprudence 

DETERMINED. 

Introductory, — Purpose  and  Method  of  the 
Six  enming  Lectures, 

The  matter  of  Jurisprudence  is  positive  law :  law  strictly  so 
called,  that  is,  law  set  by  political  superiors  to  political 
inferiors.  But  since  by  the  word  law  are  also  denoted, 
properly  and  improperly,  other  objects  related  to  positive 
law  by  resemblance  or  analogy,  it  is  first  necessary  to  dis- 
tinguish positive  law  from  those  various  related  objects  j 
in  other  words  to  detennine  the  province  of  jurispradevice, 

A  law,  in  the  literal  and  proper  sense  of  the  word, 
may  be  defined  as  a  rule  laid  down  for  the  guidance  of  an 
intelligent  being  by  an  intelligent  being  having  power  over 
him.  This  definition  seems  to  embrace  all  the  objects  to 
which  the  word  can  be  applied  without  extension  of  its 
meaning  by  metaphor  or  analog}',  and  in  this  sense  law 
comprises 

Laws  set  by  God  to  men,  and 

Laws  set  by  men  to  men. 

Laws  set  hy  God  to  7jien. — To  the  whole  or  a  portion  of 
these  has  been  sometimes  applied  the  phrase.  Law  of  Nature j 
or  Natural  Law,  The  phrase  is  also  frequently  applied  to 
other  objects  which  ought  to  be  broadly  distinguished. 
Rejecting  it  accordingly  as  ambiguous  and  misleading,  I 
designate  these  laws,  considered  collectively,  by  the  term 
Law  of  God. 

Laws  set  by  men  to  men. — Of  these,  1st,  some  are  estab- 
lished by  political  superiors  acting  as  such,  and  are  here 
collectively  marked  by  the  name  of  positive  laxo — the  ap-^ 


Analysis. 
Lect. 
I-VI. 


Purpose  of 
tho  attempt 
to  determine 
the  proviuce 
of  juris- 
prudence 
briefly 
explained. 

Law  properly 
BO  called. 


Law  of  God. 


Human  Laws 
two  clasaet. 


Province  of  Jurisprudence, 


Objects  Im- 
properly but 
by  a  close 
analogy 
termed  laws. 


These  and 
the  second 
class  of 
human  laws 
placed 
together 
under  the 
name 
'  Positive 
Morality.' 


Objects 
metaphoric- 
ally termed 
laws. 


Four  classes 
of  laws 
(proper  and 
otherwise). 


propriate  matter  of  jurisprudence ;  2ndly,  others  are  set  by 
men  not  political  superiors,  or  not  acting  as  such. 

Closely  analogous  to  human  laws  of  this  second  class 
are  a  set  of  objects  frequently  but  improperly  termed  laws, 
being  rules  set  and  enforced  merely  by  the  opinion  of  an 
indeterminate  body  of  men ;  e.^.,  where  the  word  law  is 
used  in  such  expressions  as  '  the  law  of  honour,*  the  ^  laws 
of  fashion.'  Riues  of  this  species  constitute  much  of  what 
is  usually  termed  '  International  law.* 

Human  laws  of  the  second  class  above  mentioned  («>., 
those  set  by  men  not  as  political  superiors)  with  the  objects 
improperly  but  by  close  analogy  termed  laws 'I  place  together 
in  a  common  class  under  the  term  positive  morality.  The 
name  morality  severs  them  from  positive  law*,  while  the 
epithet  positive  disjoins  them  from  the  lazo  of  God,  marking 
the  distinction  between  morality  according  to  the  rules  and 
opinions  actually  prevailing  amongst  men,  and  morality  con- 
ceived of  as  conforming  to  the  law  of  God. 

There  are  numerous  applications  of  the  term  laio  which 
rest  upon  a  slender  analogy,  and  are  merely  metaphorical. 
Such  is  the  case  when  we  talk  of  laws  observed  by  the 
lower  animals,  of  laws  regulating  the  growth  of  vegetables, 
or  determining  the  movements  of  inanimate  bodies  or  masses. 
Intelligence  is  of  the  essence  of  law,  and  where  intelligence 
is  not,  or  is  of  a  kind  too  limited  to  take  the  name  of 
reason,  the  word  law  can  only  be  applied  by  a  figure  of 
speech.  By  using  the  word  law  in  the  figurative  sense, 
and  then  ignoring  the  circmnstance  that  the  use  of  the  word 
was  merely  figurative,  a  deluge  of  muddy  speculation  has 
been  introduced  into  the  field  of  jurisprudence  and  morals. 
In  this  respect  the  phrase  *  Law  of  Nature  *  (Jtis  naturale) 
has  much  to  answer  for. 

The  followinfl;  table  illustrates  the  division  and  rela- 
tions between  the  several  objects  indicated : — 


Law  of 
God. 


Human  Laws. 


Positive 
Law. 
(The  ap- 
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matter  of 
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Positive  morality. 


Laws  properly  so  called,  with  laws  improperly  so  called, 
may  accordingly  be  divided  into  the  four  following  kinds. 

1.  The  divine  laws,  or  the  laws  of  God:  that  is  to  say, 
the  laws  which  are  set  by  God  to  his  human  creatures. 


'Method  of  Defcrmination, 


2.  Positive  laws :  that  is  to  say,  laws  which  are  simply 
and  strictly  so  called,  and  which  form  the  appropriate  matter 
of  general  and  particular  jurisprudence. 

3.  Positive  morality,  rules  of  positive  morality,  or  posi- 
tive moral  rules. 

4.  Laws  metaphorical  or  figurative,  or  merely  meta- 
phorical or  figurative. 

Positive  laws  (the  appropriate  matter  of  jurisprudence) 
are  therefore  related  in  the  way  of  resemblance  or  by  close 
or  remote  analogies  to  the  following  objects.  1.  In  the  way 
of  resemblance  thev  are  related  to  the  laws  of  God.  2.  In 
the  way  of  resemblance  they  are  related  to  those  rules  of 
positive  morality  which  are  laws  properly  so  called.  And 
Dv  a  close  or  strong  analogy  they  are  related  to  those  rules 
of  positive  morality  which  are  laws  set  by  opinion.  3.  By 
a  remote  or  slender  analogy  they  are  related  to  laws  figura- 
tively so  called. 

The  leading  purpose  of  the  first  part  of  this  work  is 
to  distinguish  positive  laws  (the  appropriate  matter  of  juris- 
prudence from  the  objects  lastly  above  enumerated :  objects 
with  which  they  are  often  confounded  in  consequence  of  the 
resemblance  and  analogies  above  mentioned,  and  of  the 
conmion  name  of  'laws*  being  applied  to  all.  The  first 
part  of  this  work  is  accordingly  entitled  '  The  Province  of 
Jurisprudence  Determined,'  and  its  purpose  is  to  describe 
the  boundary  which  severs  that  province  from  the  regions 
lying  on  its  confines. 

•    The  method  I  adopt  for  accomplishing  this  purpose  may 
be  shortly  stated  as  follows : — 

I.  I  aetermine  the  essence  common  to  all  laws  properly 
80  called :  in  other  words  I  determine  the  essence  of  a  law 
imperative  and  proper. 

n.  •!  determine  the  respective  characters  of  the  foiu: 
several  classes  into  which  laws  (proper  and  otherwise)  may 
be  divided,  assigning  to  each  class  the  appropriate  marks  by 
which  laws  of  mat  class  are  distinguished  from  laws  of  the 
others. 

It  is  convenient  to  treat  these  classes  in  the  following 
order : — 

Laxci  of  God, 
Positive  Morality, 
Laws  in  a  figurative  8&H8e» 
[d)  PoBinvE  Laws. 

By  determining  tiie  essence  or  nature  of  a  law  imperative 
and  proper,  and  the  respective  characters  of  those  four  several 
claases^  X  determine  positively  and  negatively  the  appropriate 
iDAtter  of  jurisprudence.  I  determine  positively  what  that 
matter  is ;  and  I  distinguish  it  from  various  objects  which 
are  variously  related  to  it,  and  with  which  it  is  apt  to  be 
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confounded.  I  show  moreover  its  affinities  mth  those 
various  related  objects :  affinities  that  ought  to  be  conceived 
precisely  and  clearly,  as  there  are  numerous  portions  of  the 
rationale  of  positive  law  to  which  they  are  the  key. 

Having  suggested  the  purpose  of  that  portion  of  the 
work  contained  in  the  ensuing  six  lectures,  I  now  will 
indicjlte  the  topics  embraced  therein,  and  also  the  order 
in  which  those  topics  are  presented  to  the  reader. 

I.  In  the  Jlrst  of  the  six  lectures  which  immediately 
follow,  I  state  the  essentials  of  a  law  or  rule  (taken  with 
the  largest  signification  that  can  be  given  to  the  term  pro- 
perly). In  other  words,  I  determine  the  essence  common 
to  all  laws  properly  so  called. 

Determming  the  essence  of  a  law  imperative  and  proper, 
I  determine  implicitly  the  essence  of  a  command;  and  I 
distinguish  commands  which  are  laws  from  occasional  or 
particular  commands.  Determining  the  nature  of  a  com- 
mand, I  fix  the  meanings  of  the  terms  implied  by  '  com- 
mand ' :  namely,  '  sanction '  or  '  enforcement  of  obedience  ; ' 
'  duty  *  or  '  obhgation  * ; '  superior  and  inferior.' 

II.  (a)  In  the  beginning  of  the  second  lecture,  I  briefly 
determine  the  characters  by  which  the  laws  of  God  are 
distinguished  from  other  laws ;  and  I  divide  the  laws  and 
other  commands  of  the  Deity  into  two  kinds :  the  revealed 
or  express,  and  the  imrevealed  or  tacit. 

I  then  pass  to  the  nature  of  the  signs  or  index  through 
which  commands  of  the  latter  kind  are  manifested  to  Man. 
Now,  concerning  the  nature  of  the  index  to  the  tacit 
commands  of  the  Deity,  there  are  three  hypotheses :  First, 
the  pure  hypothesis  of  general  utility ;  secondly,  the  pure 
hypothesis  of  a  moral  sense;  thirdly,  a  hypothesis  mixed 
or  compounded  of  the  others.  And  with  a  statement  and 
explanation  of  these  three  hjrpotheses  the  greater  portion 
of  the  second  lecture,  and  the  whole  of  the  third  aD.dfou7i:h 
lectures,  are  occupied. 

That  exposition  of  the  three  hypotheses  or  theories,  if 
apparently  impertinent  to  my  subject,  is  yet  a  necessary 
link  in  a  chain  of  systematic  lectures  expounding  the  prin- 
ciples of  jurisprudence.  Of  those  principles,  both  as  re- 
gards their  essential  character,  and  as  they  are  expressed  in 
the  writings  of  jurists,  there  are  many  which  coidd  not  be 
expounded  correctly  and  clearly,  if  the  three  hypotheses  or 
theories  had  not  been  previously  expounded.  For  example  : 
Positive  law  and  morality  are  distinguished  by  modem 
jurists  into  law  natural  and  law  positive :  and  this  dis- 
tinction nearly  tallies  with  one  which  pervades  the  Pandects 
and  Institutes,  and  which  was  taken  by  their  compilers  from 
the  jurists  who  are  styled  '  classical.'    By  the  *  classical ' 
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jarists  (of  excerpts  from  whose  writings  the  Pandects  are  Analysis. 
mainly  composed),  ju6  civile  is  distingruished  from  jus  gen-  Lkct, 
tiunif  or  jus  omnium  gentium.  For  (say  they)  a  portion  ^"^^' 
of  the  positive  law  which  obtains  in  a  particular  nation,  is 
peculiar  to  that  community:  And  may  be  styled ^m*  civiley 
or  jus  propnum  ipsius  civttatvs.  But  there  are  other  rules 
of  positive  law  which  obtain  in  all  nations,  and  there  are 
ndes  of  positive  morality  which  all  mankind  observe :  And 
since  these  legal  rules  obtain  in  all  nations,  and  these  moral 
rules  are  observed  by  all  mankind,  they  may  be  styled  the 
jus  omnium  gentium,  or  the  commune  omnium  hominumjus. 
Now  these  ndes,  being  universal,  cannot  be  purely  or  simply 
of  himian  invention  and  position.  More  probably  are  they 
fashioned  by  men  on  laws  coming  from  God,  or  from  the 
intelligent  and  rational  Nature  which  is  the  soul  and  the 
guide  of  the  universe.  But  the  legal  and  moral  rules  which 
are  peculiar  to  particular  nations,  are  purely  or  simply  of 
human  invention  and  position.  Inasmuch  as  they  are  par- 
tial and  transient,  and  not  universal  and  enduring,  tney 
can  hardly  be  fashioned  by  their  human  authors  on  divine 
or  natural  models. — Now,  without  a  previous  knowledge 
of  the  three  hypotheses  in  question,  the  worth  of  the  two 
distinctions  to  which  I  have  briefly  alluded,  cannot  be 
known  correctly,  or  estimated  truly.  Assimiing  the  pure 
liypothesis  of  a  moral  sense,  or  assuming  the  pure  iijrpothesis 
of  general  utility,  those  distinctions  ai-e  purjioseless  and 
idle  subtilties.  !But,  assimiing  the  hypothesis  compounded 
of  the  others,  those  distinctions  are  significant,  and  are  also 
of  considerable  moment. 

Besides,  the  divine  law  is  the  measure  or  test  of  positive 
law  and  morality.  That  is  to  say  law  and  morality,  in  so 
far  as  they  are  what  they  ought  to  be,  confonn,  or  are  not 
repugnant^!  to  the  law  of  God.  Consequently,  an  all-im- 
portant object  of  the  science  of  ethics  (or,  borrowing  the 
language  of  Bent  ham,  '  the  science  of  deontology ')  is  to 
determine  the  nature  of  the  index  to  the  tacit  commands 
of  the  Deity,  or  the  nature  of  the  signs  or  proofs  through 
which  those  commands  may  be  known. — I  mean  by  'the 
science  of  ethics  *  (or  by  *  the  science  of  deontology '),  the 
science  of  law  and  morality  as  they  i-espectively  ought  to 
bt* :  as  they  respectively  must  be  if  they  conform  to  their 
measure  or  test.  That  department  of  the  science  of  ethics, 
which  is  concerned  with  positive  law  as  it  ought  to  be,  is 
styled  the  science  of  legislation :  that  whicJi  is  concerned 
with  positive  morality  as  it  ought  to  be,  has  not  an  appro- 
priate name. — Now,  though  the  science  of  legislation  ^or  of 
positive  law  as  it  ought  to  be)  is  not  the  science  of  juris- 
prudence (or  of  positive  law  as  it  ts),  still  the  sciences  are 
connected  by  numerous  aijd  indissoluble  ties.  Since,  then, 
tho  nature  of  the  index  to  the  tacit  commands  of  the  Deity 
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is  an  all-important  object  of  the  science  of  legislation,  it 
is  a  fit  and  important  object  of  the  kindred  science  of  juris- 
prudence. 

Deeply  convinced  of  the  truth  and  importance  of  the 
theory  of  general  utility,  I  depart  in  some  degree  from  my 
strict  Course  in  order  to  rectify  certain  current  misconcep- 
tions of  the  theoiT :  to  answer  certain  objections  resting  on 
those  misconceptions :  and  to  solve  or  extenuate  difficulties 
with  which  the  theory  is  really  embarrassed. 

(b)  At  the  beginmng  of  the  fifth  lecture,  I  distribute 
laws  or  rules  imder  two  classes:  First,  laws  properly  so 
called,  with  such  improper  laws  as  are  closely  analogous  to 
the  proper ;  secondly,  those  improper  laws  which  are  re- 
motely analogous  to  the  proper,  and  which  I  style,  there- 
fore, laws  metaphorical  or  figurative. — I  also  distribute  laws 
proper,  with  such  improper  laws  as  are  closely  analogous  to 
the  proper,  under  three  classes :  namely,  the  laws  properly 
so  called  which  I  style  the  laws  of  God ;  the  laws  properly 
so  called  which  I  style  positive  laws ;  and  the  laws  properly 
60  called,  with  the  laws,  improperly  so  called,  which  I  style 
positive  morality  or  positive  moral  rules. — I  assign  moreover 
my  reasons  for  marking  those  several  classes  with  those 
respective  names. 

Having  determined,  in  preceding  lectures,  the  characters 
or  distinguishing  maxks  of  the  divine  laws,  I  determine,  in 
the  fifth  lecture,  the  characters  or  distinonishing  marks  of 
positive  moral  rules :  that  is  to  say,  such  of  the  laws  or 
rules  set  by  men  to  men  as  are  not  armed  with  legal  sanc- 
tions.— ^Having  determined  the  distinguishing  marks  of 
positive  moral  rules,  I  determine  the  respective  characters 
of  their  two  dissimilar  kinds :  namely,  those  which  are  laws 
imperative  and  proper,  and  those  which  are  laws  set  by 
opmion. 

The  divine  law,  positive  law,  and  positive  morality,  are 
mutually  related  in  various  ways.  I  advert,  in  the  fifth 
lecture,  to  the  cases  wherein  they  agree,  wherein  they  dis- 
agree without  conflicting,  and  wherein  they  disagree  and 
conflict. 

I  show,  in  tlie  same  lecture,  that  my  distiibution  of 
laws  proper,  and  of  such  improper  laws  as  are  closely 
analogous  to  the  proper,  tallies,  in  the  main,  with  a  division 
of  laws  which  is  given  incidentally  by  Locke  in  his  Essay 
on  Human  Understanding. 

(c)  At  the  end  of  the  same  lecture,  I  determine  the 
chaKicters  or  distinguishing  marks  of  laws  metaphorical  or 
figurative.  And  I  show  that  laws  which  are  merely  laws 
by  a  figure  of  speech,  are  blended  and  confounded,  by  writers 
of  celebrity,  with  laws  imperative  and  proper. 

(d)  In  the  iiocth  and  last  lecture,  I  determine  the  cha- 
racters of  laws  positive:  that  is  to  say,  laws  which  are 
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eimply  and  strictly  so  called,  and  which  form  tho  appropriate 
matt^  of  general  and  particular  juiispnidencc. 

Herein  I  determine  implicitly  the  notion  of  sovereignty, 
with  the  implied  or   correlative  notion   of  independent 

Eolitical  society.  For  the  essential  diiFerence  of  a  positive 
iw  may  be  stated  generally  in  the  following  manner.  Every 
positive  law,  or  every  law  strictly  so  cafled,  is  set  by  a 
sovereign  person,  or  a  sovereign  body  of  persons,  to  a 
member  or  members  of  the  independent  political  society 
wherein  that  person  or  body  is  sovereign  or  supreme. 

To  elucidate  the  nature  of  sovereignty,  and  of  the  in- 
depjendent  political  society  that  sovereignty  implies,  I  ex- 
amine various  topics  which  I  arrange  under  the  following 
heads.  First,  the  possible  forms  or  shapes  of  supreme 
political  government ;  secondly,  the  limits,  real  or  imagin- 
ary, of  supreme  political  power;  thirdly,  the  origin  or 
causes  of  political  government  and  society.  Examining 
those  various  topics,  I  complete  my  description  of  the  limit 
or  boundary  by  which  positive  law  is  severed  from  positive 
morality.  For  I  distin^ish  them  at  certain  points  where 
the  line  of  demarcation  is  not  easily  perceptible. 

The  essential  difference  of  a  positive  law  (or  the  differ- 
ence that  severs  it  from  a  law  which  is  not  a  positive  law) 
may  be  stated  generally  as  I  have  stated  it  above.  But 
this  general  statement  is  open  to  certain  correctives.  And 
with  a  brief  allusion  to  those  collectives,  I  close  the  sixth 
lecture. 
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LECTURE  J. 

I. — In  pursuance  of  the  pui-pose  above  sketched  out  I 
proceed  in  the  iirst  place  to  state  the  essentials  of  a  law 
properly  so  called. 

Every  laxo  or  ride  (taken  with  the  lartfi^st  signification 
which  can  be  given  to  the  term  properlt})  ia  a  commmid. 
Or,  rather,  laws  or  rules,  properly  so  called,  are  a  species  of 
commands. 

Now,  since  the  term  command  comprises  the  term  law,  ^'*^,5^^J  JJ'*" 
the  first  is  the  simpler  as  wel^  as  the  larger  of  the  two.   cuiife?.  are  a 
But,  simple  as  it  is,  it  admits  of  explanation.    And,  since  JSfnmJ,Jd^ 
it  is  the  key  to  the  sciences  of  jurisprudence  and  morals, 
its  meaning  should  be  analyzed  with  precision. 

Accordingly,  I  shall  endeavour,  in  the  iirst  instance,  to 
imalyze  the  meaning  of  ^  command : '  an  analysis  which  is 
pecessarily  difficult  and  involves  circumlocution  in  propor- 
tion as  the  term  to  be  explained  is  simple. 

If  you  express  or  intimate  a  wish  that  I  shall  do  or 
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forbear  from  some  act,  and  if  you  will  visit  me  witli  an 
evil  in  case  I  comply  not  with  your  wish,  the  expression  or 
intimation  of  your  wish  is  a  command,  A  conmiand  is 
distin^shed  from  other  si^fications  of  desire,  not  by  the 
style  m  which  the  desire  is  signified,  but  bjr  the  power 
and  the  purpose  of  the  party  commanding  to  inflict  an  evil 
or  pain  in  case  the  desire  be  disregarded.  If  you  cannot  or 
will  not  harm  me  in  case  I  comply  not  with  your  wish,  the 
expression  of  your  wish  is  not  a  command,  although  you 
utter  your  wisn  in  imperative  phrase.  If  you  are  able  and 
willing  to  harm  me  m  case  1  comply  not  with  yom*  wish, 
the  expression  of  your  wish  amounts  to  a  command,  al- 
though  you  are  prompted  by  a  spirit  of  courtesy  to  utter 
4oi^  ?w^  A^tt^^  it  in  the  shape  of  a  request.     ^  Preces  erant,  sed  qu£bu8  con- 

tradici  nan  posset.^  Such  is  the  language  of  Tacitus,  when 
speaking  of  a  petition  by  the  soldiery  to  a  son  and  lieutenant 
of  Vespasian.* 

Bemg  liable  to  evil  from  you  if  I  comply  not  with  a  wish 
which  you  signify,  I  am  bound  or  obliged  by  your  command, 
or  I  lie  under  a  dtdt/  to  obey  it. 

Command  and  duty  are,  therefore,  correlative  terms :  the 
meaningdenoted  by  each  being  implied  or  supposed  by  the 
other.  VVherever  a  duty  lies,  a  command  has  been  signified ; 
and  whenever  a  command  is  signified,  a  duty  is  imposed. 

The  evil  which  will  probably  be  incurred  in  case  a  com- 
mand be  disobeyed  or  (to  use  an  equivalent  expression)  in 
case  a  duty  be  broken,  is  frequently  called  a  sanction.  The 
command  or  the  duty  is  said  to  be  sanctioned  by  the  chance 
of  incurring  the  evfl.  Some  sanctions  are  called  punish- 
ments. 

Paley,  in  his  analysis  of  the  term  ohligationy  lays  much 
stress  upon  the  violence  of  the  motive  to  compliance.  His 
meaning  appears  to  be  that,  unless  the  motive  to  compliance 
be  violent  or  intenscj  the  expression  of  a  wish  is  not  a  com- 
mand, nor  does  it  place  the  person  to  whom  it  is  directed 
under  a  duty. 

But  in  truth  the  magnitude  of  the  eventual  evil,  and 
the  magnitude  of  the  chance  of  incurring  it,  are  foreign  to 
the  matter  in  question.  The  greater  the  eventual  evil, 
and  the  greater  the  chance  of  incurring  it,  the  greater  is  the 
efiicacy  of  the  command,  and  the  greater  is  the  strength  of 
the  obligation.  But  where  there  is  the  smallest  chance  of 
incurring  the  smallest  evil,  the  expression  of  a  wish  amounts 
to  a  command,  and,  therefore,  iinposes  a  duty.  The  sanction, 
if  you  will,  is  feeble  or  insufficient;  but  still  there  is  a 
sanction,  and,  therefore,  a  duty  and  a  command. 


Tbe  meaning 
of  tbe  term 
dviy. 


The  terms 
command  and 
duty  are  cor- 
relative. 


The  meaning 
of  the  term 
sanctum. 


To  the  exist- 
ence of  a 
command, 
duty,  and  a 
sanction,  a 
vio/ent  mo- 
tive to  com- 
pliance is  not 
requisite. 


*  Of  a  similar  nature  would  be  a  request  or  advice  tendered  by  a 
British  Resident  to  the  reigning  personage  in  a  (so-called)  indepen- 
dent state  in  India. — R.  C, 


Meaning  of  Command, 

By  Locke  and  Bentham,  the  term  sanction^  or  enforce- 
nient  of  chedience,  is  applied  to  conditional  good  as  well  as 
to  conditional  evil :  to  reward  as  well  as  to  pimishment. 
l^ut,  with  all  my  habitual  veneration  for  these  names,  I 
think  this  extension  of  the  term  pregnant  with  confusion. 

Rewards  are,  indisputably,  motives  to  comply  with  the 
wishes  of  others.  But  to  talk  of  conunands  and  duties  as 
sanctioned  or  enforced  by  rewards,  is  surely  a  wide  departure 
from  the  established  meanino^  of  the  terms.  If  i/ou  expressed 
a  desire  that  I  should  render  a  semce,  and  proftered  a  reward 
as  the  inducement  to  render  it,  f/ow  would  scarcely  be  said 
to  command  the  service,  nor  should  /,  in  ordinary  language, 
be  chliged  to  render  it. 

If  we  put  reioard  into  tlie  import  of  the  term  sanction, 
we  must  engage  in  a  toilsome  and  probably  unsuccessful 
struggle  with  the  current  of  ordinaiy  speech. 

The  ideas  then  comprehended  by  the  term  command  are 
the  following.  1.  A  wish  or  desire  conceived  by  a  rational 
being,  that  another  rational  being  shall  do  or  forbear.  2. 
An  eWl  to  proceed  from  the  former,  and  to  be  incurred  by 
die  latter,  in  case  the  latter  comply  not  with  the  wish.  3. 
An  expression  or  intimation  of  the  wish  by  words  or  other 
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signs. 


It  appears  from  what  has  been  premised,  that  command, 
dutify  and  sanction  are  inseparably  connected  terms:  that 
each  embraces  the  same  ideas  as  the  others,  though  each 
denotes  those  ideas  in  a  peculiar  ord^r  or  series. 

*  A  wish  conceived  uy  one,  and  expressed  or  intimated 
to  another,  with  an  evil  to  be  inflicted  and  incurred  in  case 
the  wish  be  disregarded,'  are  signiiied  directlv  and  indirectly 
by  each  of  the  three  expressions.  Each  is  tlio  name  of  the 
same  complex  notion.  But  they  difter  in  this,  that  the  word 
'commana^  points  directly  and  prominently  to  the  toish  ex- 
pressed by  the  one;  the  word  '  dutj/ '  to  the  chance  of  meeting 
the  evil  mcurred  by  the  other ;  the  word  *  sanction '  to  the 
evil  itself ;  each  expi'ession  referring  less  directly  and  pro- 
minently to  the  remaining  notions. 

To  those  who  are  familiar  with  the  language  of  logicians 
(language  unrivalled  for  brevity,  distinctness,  and  precision), 
I  can  express  my  meaning  accurately  in  a  breath. — Each  of 
the  three  terms  siffnijies  the  same  notion ;  but  each  denotes 
a  different  part  of  that  notion,  and  connotes  the  residue. 

Commands  are  of  two  species.  Some  are  laics  or  ndes. 
The  others  have  not  acquired  an  appropriate  name,  nor 
is  there  any  short  expression  which  wall  mark  them  pre- 
cisely. I  must,  theretore,  note  them  as  well  as  I  can  by 
the  ambiguous  and  inexpressive  name  of  '  occasional  or  par- 
ticular commands.'  The  distinction  may,  I  think,  bo  stated 
in  the  following  manner. 


Lect. 
I. 


Rewards  are 
not  aanctioiit 


The  meaning 
of  the  term 
roinmand, 
briefly  ro- 
Btated. 


The  Insepar- 
able ponnex- 
ion  of  tho 
three  terms, 
command^ 
duty,  and 
sanction. 


The  manner 
of  that  con- 
nexiuu. 


Laws  or  rulea 
dlstiaguishod 
from  com- 
mands which 
are  occaaunial 
or  particular. 
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Part  I.  By  every  command,  the  party  to  whom  it  is  directed  is 

§  ^»  ^      obliged  to  do  or  to  forbear. 
'  "     •  Now  where  it  obliges  generally  to  acts  or  forbearances  of 

a  clasSj  a  command  is  a  law  or  rule.  But  where  it  obliges 
to  a  specific  act  or  forbearance,  or  to  acts  or  forbearances 
specifically  or  individually^  a  command  is  occasional  or  par- 
ticular. 

For  instance,  if  you  command  your  servant  to  go  on  a 
given  errand,  or  not  to  leave  your  house  on  a  given  evening, 
or  to  rise  at  such  an  hour  on  such  a  morning,  or  to  rise  at 
that  hour  during  the  next  week  or  month,  the  command  is 
occasional  or  particular.  For  the  act  or  acts  enjoined  or 
forbidden  are  specifically  determined  or  assigned. 

But  if  you  command  him  simply  to  rise  at  that  hour,  or 
to  rise  at  that  hour  always  ^  or  till  further  orders j  it  may  be 
said,  with  propriety,  that  you  lay  down  a  rule  for  the  guid- 
ance of  your  servant's  conduct.  For  no  specific  act  is  assigned 
by  the  command,  but  the  command  obliges  him  generally  to 
acts  of  a  determined  class. 

If  a  regiment  be  ordered  to  attack  or  defend  a  post,  or  to 
quell  a  riot,  or  to  march  from  their  present  quarters,  the 
command  is  occasional  or  particular.  But  an  order  to  exer- 
cise daily  till  further  orders  would  be  called  a  general  order, 
and  might  be  called  a  rule. 

If  Parliament  prohibited  simply  the  exportation  of  cora, 
either  for  a  given  period  or  indefinitely,  it  would  establish  a 
law  or  rule :  a  kind  or  sort  of  acts  being  determined  by  the 
command,  and  acts  of  that  kind  or  sort  being  generally  for» 
bidden.  But  an  order  issued  by  Parliament  to  meet  an  im- 
pending scarcity,  and  stopping  the  exportation  of  com  then 
shipped  and  in  port,  would  not  be  a  law  or  rule,  though  issued 
by  the  sovereign  legislatm'e.  The  order  regarding  exclusively 
a  specified  quantity  of  com,  the  negative  acts  or  forbearances, 
enjoined  by  the  command,  would  be  determined  specifically 
or  individually  by  the  determinate  nature  of  their  subject. 

Again :  Ai  act  which  is  not  an  ofi^nce,  according  to  the 
existing  law,  moves  the  sovereign  to  displeasure :  and,  though 
the  authors  of  the  act  are  legally  innocent  or  unoffending, 
the  sovereign  commands  that  they  shall  be  punished.  As 
enjoining  a  specific  punishment  in  that  specific  case,  and  as 
not  enjoining  generally  acts  or  forbearances  of  a  class,  the 
order  uttered  by  the  sovereign  is  not  a  law  or  rule. 

To  conclude  with  an  appropriate  example,  judicial  com- 
mands  Sive  commonly  occasional  or  particular,  although  the 
commands  which  they  are  calculated  to  enforce  are  commonly 
laws  or  rules. 

For  instance,  the  lawgiver  commands  that  thieves  shall 
be  hanged.  A  specific  theft  and  a  specified  thief  being 
given,  the  judge  commands  that  the  thief  shall  be  hanged, 
agreeably  to  tne  command  of  the  lawgiver. 


Laws, — Particular  Commands,  15 

Now  the  lawgiver  detenniues  a  class  or  description  of       Leot. 
acts ;  prohibits  'acts  of  the  class  generally  and  indefinitely ;  I.^ 

and  commands,  with  the  like  geherality,  that  punishment   '       ^^""^ 
shall  follow  transgression.    The  command  of  the  lawgiver 
is,  therefore,  a  law  or  rule.    But  the  command  of  the  judge 
is  occasional  or  particular.     For  he  orders  a  specific  punish- 
ment, as  the  consequence  of  a  specific  oftence. 

The  distinction  immediately  above  stated  and  illustrated 
does  not  indeed  accurately  square  with  established  forms  of 
speech.  For  instance  an  order  by  Parliament  stopping  the 
exportation  of  com  then  in  port,  woidd  veiy  likely  be  called 
a  law  because  it  wears  the  form  of  law  and  is  issued  by  the 
sovereiffn  legislating.  An  act  of  attainder  deliberately  passed 
by  a  Parliament  with  the  forms  of  le^slation  would  probably 
be  called  a  law,  though  a  similar  order  made  by  a  sovereign 
monarch  without  deliberation  or  cei*emony  woidd  be  styled 
an  arbitrary  command.  And  on  the  other  hand  there  are 
many  commands  issued  by  way  of  delegated  legislation 
which  really  are  laws,  although  not  called  so  by  common 
language.  Such  are  various  Orders  in  Council,  Ordiers  issued 
bjr  Public  Departments,  Schemes  of  the  Charity  Commis- 
sioners when  diUy  laid  before  Parliament,  Orders  or 
*  Rules  *  made  under  powers  given  in  Acts  of  Parliament  re- 
lating to  Judicial  Procedure  or  otherwise  made  iu  exercise 
of  dwegated  legislative  functions. 

Accordino:  to  the  line  of  sepamtion  which  I  have  at- 
tempted to  describe,  a  law  and  a  particidar  command  ai'e 
distinguished  thus. — Acts  or  forbeamnces  of  a  class  are  cn- 
ji/ined  generally  by  the  former.  Acts  detetinined  specijicallif, 
are  enjoined  or  forbidden  by  the  latter. 

A  diflerent  line  of  separation  has  been  drawn  by  Black-   lucorrct^ 
stone  and  others.    Accoming  to  them,  a  law  and  a  pai'ticular  JSe  dVsti'iM- 
command  are  distinguished  m  the  following  manner. — A  law   t|on  given  i.y 
obliges  generally  the  members  of  the  given  community,  or  and  others. 
persons  of  a  given  class.    A  particular  command  obliges  a 
single  person,  or  persons  imUvidically. 

This  is  not  a  correct  account  of  the  distinction. 

FoTj  first f  commands  which  oblige  generally  the  membei'S 
of  the  given  community,  or  persons  of  given  classes,  are  not 
alwavs  laws  or  rules. 

l^us,  in  the  case  already  supposed ;  that  in  which  the 
sovereign  commands  that  all  com  actually  shipped  for  ex- 
portation be  stopped  and  detained ;  the  command  is  obliga- 
tory upon  the  wnole  community,  but  as  it  obliges  them  only 
to  a  set  of  acts  individually  assigned,  it  is  not  a  law. 

And,  secondhjj  a  command  which  obliges  exclusively 
persons  individually  determined,  may  amount,  notwithstand- 
iDgy  to  a  law  or  rule. 

For  example,  A  father  may  set  a  rule  to  his  child  or 


i6 


Province  of  Jurisprudence. 


Part  I. 
§1. 


The  deflnl- 
tion  of  8  law 
or  rule,  yro- 
perly  so 
called. 


The  meaning 
cif  the  corre- 
lative terms 
superior  aai 
imferior. 


children :  a  guardian,  to  his  ward :  a  master,  to  his  slave 
or  servant.  And  certain  of  God's  laws  were  as  binding  on 
the  first  man,  as  they  are  binding  at  this  hour  on  the 
millions  who  have  sprung  from  his  loins. 

Again  suppose  that  Parliament  creates  and  grants  an 
office,  and  binds  the  grantee  to  services  of  a  given  descrip- 
tion, this  would  be  a  law  established  by  political  superiors, 
and  yet  exclusively  binding  a  specified  or  determinate 
person. 

Laws  established  by  political  superiors,  and  exclusively 
binding  specified  or  determinate  persons,  are  styled,  in  the 
language  of  the  Roman  jurists,  privilegia.  Though  that 
name,  like  most  of  the  leading  terms  in  actual  systems  of 
law,  is  equally  applied  to  a  heap  of  heterogeneous  objects.* 

A  law,  properly  so  called,  is  therefore  a  command  which 
obliges  a  person  or  persons ;  and  as  distinguished  from  a 
particular  or  occasional  command,  obliges  generally  to  acts 
or  forbearances  of  a  class. 

Laws  and  other  commands  are  said  to  proceed  from 
superiors  and  to  bind  or  oblige  infenors.  I  wiU,  therefore, 
analyze  the  meaning  of  those  con-elative  expressions ;  and 
will  try  to  strip  them  of  a  certaia  mystery,  by  which  that 
simple  meaning  appears  to  be  obscured. 

Supenority  is  often  synonymous  with  precedence  or  ex- 
cellence :  as  for  instance  when  we  talk  of  superiors  in  mnk, 
wealth  or  virtue. 

But,  taken  with  the  meaning  wherein  I  here  understand 
it,  the  term  superiority  signifies  might :  the  power  of  afiecting 
others  with  evil  or  pain,  and  of  forcing  them,  through  fear 
of  that  evil,  to  fashion  their  conduct  to  one's  wishes. 

For  example,  God  is  emphatically  the  supei'ior  of  Man. 
For  his  power  of  affecting  us  with  pain,  and  of  forcing  us 
to  comply  with  his  wiU,  is  .unbounded  and  resistless. 

To  a  limited  extent,  the  Sovereign  One  or  Number  is  the 
superior  of  the  subject  or  citizen :  the  master,  of  the  slave 
or  servant :  the  father,  of  the  child. 

In  short,  whoever  can  oblige  another  to  comply  with  his 
wishes,  is  the  superior  of  that  other,  so  far  as  the  ability 
reaches :  That  other  being,  to  the  same  extent,  the  inferior. 

The  might  or  superiority  of  God,  is  simple  or  absolute. 
But  in  all  or  most  cases  of  human  superiority,  the  relation 


*  Where  a  privilegium  merely  imposes  a  duty,  it  exclusively 
obliges  a  determinate  person  or  persons.  But  where  a  privUegium 
confers  a  right,  and  the  right  conferred  avails  against  the  world  at 
large,  the  law  is  privilegium  as  viewed  from  a  certain  aspect,  but  is 
also  a  general  law  as  viewed  from  another  aspect.  In  respect  of  the 
right  conferred,  the  law  exclusively  regards  a  determinate  person, 
and,  therefore,  is  privilegium.  In  respect  of  the  duty  imposed,  and 
corresponding  to  the  right  conferred,  the  law  regards  generally  the 
members  of  the  entire  community. 


Superior  and  Inferior. 
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of  superior  and  inferior^  and  the  relation  of  inferior  and 
superior^  are  reciprocal.  The  party  who  is  the  superior  as 
viewed  firom  one  aspect,  is  the  inferior  as  viewed  from 
another. 

For  example,  To  an  indefinite,  though  limited  extent,  the 
monarch  is  the  superior  of  the  governed:  his  power  being 
commonly  sufficient  to  enforce  compliance  with  his  will. 
But  the  governed,  collectively  or  in  mass,  are  also  the  su- 
perior of  the  monarch :  who  is  checked  in  the  abuse  of  his 
might  by  his  fear  of  exciting  their  anger ;  and  of  rousing  to 
active  resistance  the  might  which  slumbers  in  the  multitude. 

A  member  of  a  sovereign  assembly  is  the  superior  of  the 
judge:  'the  judge  being  bound  by  the  law  which  proceeds 
from  that  sovereign  body.  But,  in  his  character  of  citizen 
or  subject,  he  is  the  inferior  of  the  judge:  the  judge  being 
the  minister  of  the  law,  and  aimed  with  the  power  of  en- 
forcing it. 

It  appears,  then,  that  the  term  supenority  (like  the  terms 
duty  and  sanction)  is  implied  by  the  term  command :  and 
therefore  '  that  laws  emanate  from  supenors  *  is  an  identical 
proposition.  The  meaning  which  it  affects  to  impart  is 
contained  in  its  subject. 

I  must  now  advert  to  certain  objects  improperly  called   sorae  lawg 
laws,  not  being  commands,  which  may  nevertheless  be  pro-  JS*i^daro^ *° 
perly    included    \\athin    the    province    of    imisprudence :  wuhin  the 

*       "^ ,  *  J         r  scope  of  juris- 

namely : —  prudence. 

1.  Acts  on  the  part  of  legislatures  to  explain  positive 
law.  Working  no  change  in  the  actual  duties  of  the  go- 
verned, but  simply  declaring  what  those  duties  are,  they 
are  not  commands,  but,  to  borrow  an  expression  from  the 
writers  on  Roman  law,  acts  of  authentic  interpretation. 
And  although  they  are  not  latos  properly  so  called,  they  are 
so  intimately  connected  with  positive  law  as  to  come  within 
the  province  of  jurisprudence. 

It  often,  indeed,  nappens  (as  I  shall  show  in  the  proper 
place),  that  laws  declaratory  in  name  are  imperative  in  efiect : 
I^iegisiative,  like  judicial  interpretation,  being  frequently  de- 
ceptive J  and  establishing  new  law,  under  guise  of  expounding 
the  old. 

2.  Laws  to  repeal  laws,  and  to  release  from  existing 
duties.  In  80  far  as  they  release  from  duties  imposed  by 
existing  laws,  they  are  not  commands,  but  revocations  of 
commands.     These  are  often  named  *  permissive '  laws. 

Remotely  and  indirectly,  indeed,  permissive  laws  are 
often  or  always  imperative.  For  the  ^mrties  released  from 
duties  are  restored  to  liberties  or  rights :  and  duties  answer- 
ing those  rights  are,  therefore,  created  or  revived. 

But  this  is  a  matter  which  I  shall  examine  with  exae t- 
ness,  when  I  analyze  the  expressions  '  legal  right,*  *  permis- 
sion by  the  sovereign  or  state,'  and  ^  civil  or  political  liberty,' 
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Laws  (pro- 
perly BO 
tailed)  which 
may  wem  not 
imperative.. 


Laws  sup- 
posed merely 
to  create 
rights. 


3.  Imperfect  laws,  or  laws  of  imperfect  obligation. 
An  imperfect  law  (with  the  sense  wherein  the  term  is 
used  by  the  Roman  jurists)  is  a  law  which  wants  a  sanction, 
and  which,  therefore,  is  not  binding.  A  law  declaring  that 
certain  acts  are  crimes,  but  annexing  no  punishment  to  the 
commission  of  acts  of  the  class,  is  the  simplest  and  most 
obvious  example.  An  imperfect  law  is  not  so  properly  a 
law,  as  coimsel,  or  exhortation,  addressed  by  a  superior  to 
inferiors. 

Examples  of  imperfect  laws  are  cited  by  the  Roman 
jurists.  But  with  us  m  England,  laws  professedly  imperative 
are  always  (I  believe)  perfect  or  obligatory.  Where  the 
English  legislature  affects  to  command,  the  English  tribunals 
not  unreasonably  presume  that  the  legislature  exacts  obedi- 
ence. And,  if  no  specific  sanction  be  annexed  to  a  given 
law,  a  sanction  is  supplied  by  the  courts  of  justice,  SjOfreeably 
to  a  general  maxim  which  obtains  in  cases  of  the  kmd. 

Many  of  the  writers  on  moralsj  and  on  the  so  called 
law  of  naturej  have  annexed  a  different  meaning  to.  the 
term  imperfect.  Speaking  of  imperfect  obligations,  they 
commonly  mean  duties  which  are  not  legal:  duties  imposed 
by  commands  of  God,  or  duties  imposed  by  positive  morality, 
as  contradistinguished  to  duties  imposed  by  positive  law. 
An  imperfect  obligation,  in  the  sense  of  the  Roman  jurists, 
is  exactly  equivalent  to  no  obligation  at  all.  For  the  term 
imperfect  denotes  simply  that  the  law  wants  the  sanction 
appropriate  to  laws  of  the  kind.  An  imperfect  obligation 
in  the  other  meaning  of  the  expression  is  a  religious  or  a 
moral  obligation. 

The  laws  (improperly  so  called)  which  I  have  here  lastly 
enumerated,  are  (l  think)  the  only  laws  which  are  not  com- 
mands, and  which  yet  may  be  properly  included  within  the 
province  of  jurisprudence.  But  though  these,  with  the  so 
called  laws  set  by  opinion  and  the  objects  metaphorically 
termed  laws,  are  the  only  laws  which  recdly  are  not  com- 
mands, there  are  certain  laws  (properly  so  called)  which 
may  seem  not  imperative.  J  subjoin  a  few  remarks  upon  laws 
of  this  dubious  character. 

First  it  may  be  said  that  there  are  laws  which  merely 
create  rights :  And,  seeing  that  every  command  imposes  a 
duty,  laws  of  this  natm'e  are  not  imperative. 

But,  as  I  have  intimated  already,  and  shaU  show  com- 
pletely hereafter,  there  are  no  laws  merely  creating  rights. 
There  are  laws,  it  is  true,  which  merely  create  dviies :  duties 
not  correlating  with  correlative  rights,  and  which  therefore 
may  be  styled  absoltUe,  But  every  law  reaUy  conferring  a 
right,  imposes  expressly  or  tacitly  a  relative  duty,  or  a  duty 
correlating  with  the  right.  This  will  more  clearly  appear 
when  I  come  hereafter  to  analyze  the  expression  '  rights.' 
Secondly,  according  to  an  opinion  wnich  I  must  notice 
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incidentally  liere,  though  the  subject  to  which  it  relates  will       Lkot. 
be  treated  directly  hereafter,  customary  laws  are  an  exception  I, 

to  the  proposition  '  that  laws  are  a  species  of  commands.'        '       ■    "  " 

a  many  of  the  admirers  of  customaiy  laws  (and,  es-  iSJJf"™"^ 
y,  of  their  German  admirers)  they  are  thought  to  • 
oblige  legally  (independently  of  the  sovereign  or  state)  6c- 
came  the  citizens  or  subjects  have  observed  or  kept  them. 
Agreeably  to  this  opinion,  they  are  positive  law  (or  law, 
stnctly  80  called)  inasmuch  as  they  are  enforced  by  the 
courts  of  justice :  But  exist  as  positive  laio  by  the  sponta- 
neous adoption  of  the  governed,  and  not  by  position  or 
establishment  on  the  part  of  political  superiors.  And,  con- 
sequently, customary  laws,  considered  as  positive  law,  are 
not  laws  or  rules  properly  so  caUed. 

An  opinion  less  mysterious,  but  somewhat  allied  to  this, 
is  not  uncommonly  held  by  the  adverse  party  which  is 
strongly  opposed  to  customary  law ;  and  to  all  law  made 
judicudly,  or  in  the  way  of  judicial  legislation.  According 
to  the  latter  opinion,  all  judge-made  law  is  purely  the  crea- 
ture of  the  jud^  by  whom  it  is  established  immediately. 
To  suppose  that  it  speaks  the  legislative  will  of  the  sovereign, 
is  one  of  the  foolish  or  knavish  j^^ton«  with  which  lawyers, 
in  every  age  and  nation,  have  perplexed  the  simplest  truths. 
It  can  easily  be  shown  that  each  of  these  opinions  is 
groundless :  that  customary  law  is  imperative  in  tne  proper 
signification  of  the  term ;  and  that  all  judge-made  law  is 
the  creature  of  the  sovereign  or  state. 

At  its  origin,  a  custom  is  a  rule  of  conduct  which  the 
governed  observe  spontaneously,  or  not  in  pursuance  of  a  law 
set  by  a  political  superior.  The  custom  is  transmuted  into 
positive  law  when  it  is  adopted  as  such,  either  by  being 
expressly  embodied  in  statutes  promulgated  by  the  sovereign 
authori^,  or  implicitly  by  decisions  of  the  courts  of  justice 
which  are  enforced  by  the  power  of  the  state. 

For  the  legal  rule  introduced  by  a  judicial  decision  1 
(whether  suggested  by  custom  or  not)  is  in  effect  legislation ! 
by  tJie  soverei^.    A  subordinate  or  subject  judge  is  merely  ^ 
a  minister.    The  rules  which  he  makes  derive  their  legal 
force  from  authority  given  by  the  state :  an  authority  which 
the  state  may  confer  expressly,  but  which  it  commonly  im- 
parts in  the  way  of  acquiescence. 

The  opinion  of  the  party  which  abhors  judge-made  laws, 
springs  from  their  inadequate  conception  of  the  nature  of 
commands. 

like  other  significations  of  desire,  a  command  is  ex-r 
press  or  tacit.  If  the  desire  be  signified  by  words  (written! 
or  spoken),  the  command  is  express.  If  the  desire  be| 
signified  by  conduct  (or  by  any  signs  of  desire  which  are 
fwt  words),  the  command  is  tacit.  ' 

Now  waen  customs  are  turned  into  legal  rules  by  deci- 
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sions  of  subject  judges,  the  legal  rules  whicli  emerge  from 
the  customs  are  tacit  commands  of  the  sovereign  legislature. 
The  state,  which  is  able  to  abolish,  permits  its  ministers  to 
enforce  them :  and  it  therefore  signifies  its  pleasure,  by  that 
its  voluntary  acquiescence, '  that  they  shall  serve  as  a  law  to 
the  governed/ 

It  appears  then  that  the  positive  law  styled  citstamary 
as  well  as  aU  positive  law  made  judicially,  is  established  by 
the  state  directly  or  circuitously,  and  therefore  is  imperor 
tive :  although  it  is  true  that  law  made  judicially  and  law 
made  by  statute  are  distinguished  by  weighty  dmerences ; 
and  into  the  nature  and  reasons  of  these  I  shall  inquire  here- 
after. 

I  assume,  then,  that  the  only  laws  which  are  not  im- 
perative, and  which  belong  to  the  subject-matter  of  juris- , 
prudence,  are  the  following: — 1.  Declaratory  laws,  or  laws 
explaining  the  import  of  existing  positive  law.  2.  Laws 
abrogating  or  repealing  existing  positive  law.  3.  Imperfect 
laws,  or  laws  of  imperfect  obli^non  (with  the  sense  wherein 
the  expression  is  used  by  the  Koman  jurists). 

But  the  space  occupied  in  the  science  by  these  improper 
laws  is  comparatively  narrow  and  insignificant.  Accordingly, 
although  I  shall  take  them  into  account  so  often  as  I  refer 
to  them  directly,  I  shall  throw  them  out  of  account  on 
other  occasions.  Or,  in  other  words,  I  shall  limit  the  term 
la2o  to  laws  which  are  imperative,  unless  I  extend  it  ex- 
pressly to  laws  which  are  not. 
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LECTURE  n. 

II. — ^HAVEf  G  stated  the  essentials  of  a  law  or  iiile  (taken 
with  the  largest  signification  which  can  be  given  to  the 
tenaproperli/jf  I  now  proceed,  according  to  the  purpose  and 
method  above  sketched  out,  to  distinguish  the  'characters 
of  the  four  difierent  kinds  or  classes  of  laws  (properly  and 
improperly  so  called)  in  the  order  enumerated  on  p.  7  above. 

^a)  The  Divine  laws,  or  the  laws  of  God,  are  laws  set 
by  God  to  his  human  creatures.  As  I  have  intimated 
already,  and  shall  show  more  fully  hereafter,  they  are  laws 
or  rules,  properly  so  called. 

As  distinguished  from  duties  imposed  by  human  laws, 
duties  imposed  by  the  Divine  laws  may  be  called  religiom 
duties,     V  iolations  of  religious  duties  are  styled  sins. 

As  distinguished  from  sanctions  annexed  to  human  laws, 
the  sanctions  annexed  to  the  Divine  laws  may  be  called  re- 
ligious sanctions.  They  consist  of  the  evils,  or  pains,  which 
we  may  sufier  here  or  hereafter,  by  the  immediate  appoint- 
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ment  of  God^  and  as  consequences  of  breaking  his  command- 
ments. 

Of  the  Di^dne  laws,  or  the  laws  of  God,  some  are  re- 
veded  or  promulgated,  others  unrevealed.  Those  which  are 
unrevealed  are  not  unfrequently  denoted  by  the  phrases; 
*  law  of  nature ; '  *  natural  law ; ' '  the  law  manifested  to  man 
by  the  light  of  nature  or  reason ; '  *  the  laws,  precepts,  or 
dictates  of  natural  religion/ 

The  revealed  law  of  God,  and  the  portion  of  the  law  of 
God  which  is  unrevealed,  are  manifested  to  men  in  different 
ways,  or  by  different  sets  of  signs. 

With  regard  to  the  laws  which  God  is  pleased  to  reveal, 
the  way  wnereiQ  they  are  manifested  is  easily  conceived. 
They  are  express  commands :  portions  of  the  word  of  God : 
commands  signified  to  men  through  the  medium  of  human 
language ;  and  uttered  by  God  directly,  or  by  sen'ants  whom 
he  sends  to  announce  them. 

Such  of  the  Divine  laws  as  are  unrevealed  are  laws  set 
by  God  to  his  human  creatures,  but  not  through  the  medium 
of  human  language,  or  not  expressly. 

These  are  the  only  laws  which  he  has  set  to  that  portion 
of  mankind  who  are  excluded  from  the  light  of  Revelation. 

These  laws  are  binding  upon  us  (who  have  access  to  the 
truths  of  Revelation),  in  so  far  as  the  revealed  law  has  left 
our  duties  undetermined.  For,  though  his  express  declara- 
tions are  the  clearest  evidence  of  his  will,  we  must  look  for 
many  of  the  duties,  which  God  has  imposed  upon  us,  to 
the  marks  or  siffns  of  his  pleasiu'e  which  are  styled  the  light 
of  nature,  Paley  and  other  divines  have  proved  beyond  a 
doubt,  that  it  was  not  the  purpose  of  Revelation  to  disclose 
the  whole  of  those  duties.  Some  we  could  not  know,  with- 
out the  help  of  Revelation ;  and  these  the  revealed  law  has 
ttated  distinctly  and  precisely.  The  rest  we  may  know,  if 
we  will,  by  the  light  of  nature  or  reason ;  and  these  the 
revealed  law  supposes  or  assumes.  It  passes  them  over  in 
silence,  or  with  a  brief  and  incidental  notice. 

But  if  God  has  given  us  laws  which  he  has  not  revealed 
or  promulgated,  how  shall  we  know  them  ?  "What  are  those 
signs  of  his  pleasure,  which  we  style  the  light  of  nature ; 
and  oppose,  by  that  figurative  phrase,  to  express  declara- 
tions of  his  will  ? 
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The  hypotheses  or  theories  which  attempt  to  resolve  this 
question,  may  be  reduced,  I  think,  to  two. 

According  to  one  of  them,  there  are  human  actions 
which  all  mankind  approve,  himian  actions  which  all  men 
disapprove;  and  these  universal  sentiments  arise  at  the 
thou^t  of  those  actions,  spontaneously,  instantly,  and  in- 
evitably.   Being  conmion  to  all  mankind,  and  inseparable 
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from  the  tlioughts  of  those  actions,  these  sentiments  are 
marks  or  signs  of  the  Divine  pleasure.  They  are  proofe  that 
the  actions  which  excite  them  are  enjoined  or  forbidden  by 
the  Deity. 

The  rectitude  or  pravity  of  human  conduct,  or  its  agree- 
ment or  disagreement  with  the  laws  of  God,  is  instantly 
inferred  from  these  sentiments,  without  the  possibility  of 
mistake.  He  has  resolved  that  our  happiness  shall  depend 
on  our  keeping  his  commandments :  and  it  manifestly  con- 
sists with  his  manifest  wisdom  and  goodness,  that  we  should 
know  them  promptly  and  certainly.  Accordingly,  he  has 
not  committed  us  to  the  guidance  of  our  slow  and  fallible 
reason.  He  has  wisely  endowed  us  with  feelin//8,  which 
warn  us  at  every  step ;  and  pursue  us,  with  their  importu- 
nate reproaches,  when  we  wander  from  the  path  of  our 
duties. 

These  simple  or  inscrutable  feelings  have  been  compared 
to  those  which  we  derive  from  the  outward  senses,  and 
have  been  referred  to  a  peculiar  faculty  called  the  moral 
sense:  though,  admitting  that  the  feelings  exist,  and  are 
proofe  of  the  Divine  pleasure,  I  am  imable  to  discover  the 
analogy  which  suggested  the  comparison  and  the  name. 
The  objects  or  appearances  which  properly  are  perceived 
through  the  senses,  are  perceived  immediately,  or  without  an 
inference  of  the  understanding.  According  to  the  hypo- 
thesis which  I  have  briefly  stated  or  suggested,  there  is 
always  an  inference  of  the  understanding,  though  the  in- 
ference is  short  and  inevitable.  From  feelings  which  arise 
within  us  when  we  think  of  certain  actions,  we  infer  that 
those  actions  are  enjoined  or  forbidden  by  the  Deity. 

The  hypothesis  of  a  moral  sense  has  been  expressed  by 
various  terms ;  by  the  term  common  sense  in  relation  to  man- 
kind in  general;  console n<;e  in  relation  to  the  individual. 
And  the  laws  of  God  to  which  these  feelings  are  supposed 
to  be  the  index  have  been  styled  innate  practical  principles. 

According  to  the  other  of  the  adverse  theories  or  hypo- 
theses, the  laws  of  God,  which  are  not  revealed  or  promul-  . 
gated,  must  be  gathered  by  man  from  the  goodness  of  God, 
and  from  the  tendencies  of  human  actions.  In  other 
words,  the  benevolence  of  God,  with  the  principle  of  general 
utility,  is  our  only  index  or  guide  to  his  unrevealed  law. 

God  designs  the  happiness  of  aU  his  sentient  creatures. 
Some  human  actions  forward  that  benevolent  purpose,  or 
their  tendencies  are  beneficent  or  useful.  Other  numan  ac- 
tions are  adverse  to  that  purpose,  or  their  tendencies  are 
mischievous  or  pernicious.  The  former,  as  promoting  his 
purpose,  God  has  enjoined.  The  latter,  as  opposed  to  his 
purpose,  God  has  forbidden.  He  has  given  us  the  faculty 
of  observing ;  of  remembering ;  of  reasoning :  and,  by  duly 
applying  those  faculties,  we  may  collect  the  tendencies  of 
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onr  actions,  Ejiowing  the  tendeucies  of  our  actions,  and 
knowing  his  "benevolent  purpose,  we  know  his  tacit  com- 
mands. 

Such  is  a  brief  summary  of  this  celebrated  theory.  I 
should  wander  to  a  measureless  distance  from  the  main  pur- 
pose of  my  lectures,  if  I  stated  all  the  explanations  with 
which  that  sunamaiy  must  be  receired.  But,  to  obnate  the 
principal  misconceptions  to  which  the  theory  is  obnoxious, 
I  will  subjoin  as  many  of  tliose  explanations  as  my  pui'pose 
and  limits  will  admit. 

The  theory  is  this. Inasmuch  as  the  jjfoodness  of 

God  is  boundless  and  impartial,  he  designs  the  greatest 
happiness  of  all  his  sentient  creatures.  From  the  tenden- 
cies of  human  actions  to  increase  or  diminish  the  aggregate 
of  human  enjoyments,  we  may  infer  the  laws  which  he 
has  given,  but  has  not  expressed  or  revealed. 

Now  the  tendency  of  a  human  action  thus  understood 
is  the  whole  of  its  tendency :  the  sum  of  its  probable  con- 
sequences, remote  and  collateral,  as  well  as  direct,  in  so  far 
as  they  may  influence  the  general  happiness. 

Tiyin^  to  collect  its  tendency  (as  thus  understood),  we 
must  not  consider  the  action  as  if  it  were  6in<jU  and  imu- 
lated,  but  must  look  at  the  class  of  actions  to  wliich  it 
belongs.  The  question  is  this : — If  acts  of  the  class  were 
generally  done,  or  generally  forborne  or  omitted,  what  would 
be  the  probable  effect  on  the  general  happiness  or  good  P 

Considered  by  itself,  a  mischievous  act  may  seem  to  be 
useful  or  harmless.  Considered  by  itself,  a  useful  act  may 
seem  to  be  peinicious. 

For  example.  If  a  poor  man  steal  a  handfid  from  the 
heap  of  his  nch  neighbour,  the  act,  considered  by  itself,  is 
harmless  or  positively  good.  One  man's  poverty  is  assuaged 
with  the  superfluous  wealth  of  another. 

But  suppose  tliat  thefts  were  general  (or  that  tlie  useful 
right  of  property  were  open  to  fi*equent  invasions),  and 
mark  the  result. 

Without  security  for  property,  there  were  no  induce- 
ment to  save.  Without  habitual  saving  on  the  paii;  of 
proprietors,  there  were  no  accumulation  of  capital.  With- 
out accumulation  of  capital,  there  wore  no  fimd  for  the 
payment  of  wages,  no  di\'ision  of  labour,  no  elaborate  and 
costly  machines :  there  were  none  of  those  helps  to  labour 
whicn  augment  its  productive  power,  and,  therefore,  multiply 
the  enjojTnents  of  every  individual  in  the  commiuiity.  !•  re- 
quent  invasions  of  property  would  bring  the  rich  to  poveily, 
and  aggravate  the  poverty  of  the  poor. 

Again :  K  I  evade  the  paj-ment  of  a  tax  imposed  by  a 
good  government,  the  specific  elVects  of  the  mischievous  for- 
I  oarance  are  indisputaWy  useful.  For  the  money  which  I 
untluly  withhold  is  convenient  to  myself  j  and,  compared 
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"witli  tlie  bulk  of  the  public  revenue,  is  a  quantity  too  small 
to  be  missed.  But  the  regular  payment  of  taxes  is  neces- 
sary to  the  existence  of  the  government.  And  I,  and  the 
rest  of  the  community,  enjoy  the  security  which  it  gives, 
because  the  payment  of  taxes  is  rarely  evaded. 

In  the  cases  now  supposed,  the  act  or  omission  is  good, 
considered  as  single  or  insulated ;  but,  considered  with  the 
rest  of  its  class,  is  evil.  In  other  cases,  an  act  or  omission 
is  evil,  considered  as  single  or  insulated;  but,  considered 
with  the  rest  of  its  class,  is  good. 

For  example,  A  punishment,  as  a  solitary  fact,  is  an 
evil :  the  pain  inflicted  on  the  criminal  being  added  to  the 
mischief  of  the  crime.  But,  considered  as  part  of  a  system, 
a  punishment  is  useful  or  beneficent.  By  a  dozen  or  score 
of  punishments,  thousands  of  crimes  are  prevented.  With 
the  sufferings  of  the  guilty  few,  the'  security  of  the  many  is 
purchased.  By  the  lopping  of  a  peccant  member,  the  body 
IS  saved  from  decay. 

If  the  tendencies  of  actions  considered  in  the  light  above 
mentioned  be  the  index  to  the  will  of  God,  it  follows  that 
most  of  his  commands  are  general  or  universal.  The  useful 
acts  which  he  enjoins,  and  the  pernicious  acts  which  he 
prohibits,  he  enjoins  or  prohibits,  for  the  most  part,  not 
singly,  but  by  classes:  not  by  commands  which  are  par- 
ticular, or  directed  to  insulated  cases ;  but  by  laws  or  rules 
which  are  general,  and  commonly  inflexible. 

For  example,  Certain  acts  are  pernicious,  considered  as 
a  class :  while  such  are  the  motives  or  inducements  to  the 
commission  of  acts  of  the  class,  that  unless  we  were  deter- 
mined to  forbearance  by  the  fear  of  punishment,  they  woM, 
be  frequently  committed.  If  we  combine  these  data  with 
the  wisdom  and  goodness  of  God,  we  must  infer  that  he 
forbids  such  acts  without  exception.  In  the  tenth,  or  the 
hundredth  case,  the  act  might  be  useful :  in  the  nine,  or  the 
ninetv  and  nine,  the  act  would  be  pernicious.  If  the  act  were 
permitted  or  tolerated  in  the  rare  and  anomalous  case,  the 
motives  to  forbear  in  the  others  would  be  weakened  or 
destroyed.  In  the  hurry  and  tumult  of  action  it  is  hard 
to  distinguish  justly.  To  grasp  at  present  enjoyment,  and 
to  turn  fi*om  present  uneasiness,  is  the  habitual  inclination 
of  us  aU.  And  thus,  through  the  weakness  of  our  judg- 
ments, and  the  more  dangerous  infirmity  of  our  wills,  we 
should  frequently  stretch  the  exception  to  cases  embraced 
by  the  rule. 

Consequently,  where  acts,  considered  as  a  class,  are 
useful  or  pernicious,  we  must  conclude  that  he  enjoins  or 
forbids  them,  and  by  a  t-ule  which  probably  is  inflexible. 

Such,  I  say,  is  the  conclusion  at  which  we  must  arrive, 
supposing  that  the  fear  of  punishment  be  necessary  to  in- 
cite or  restrain.    This  is  not  the  case  in  regard  to  all 
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kinds  of  actions.  To  some  useful  acts  we  are  sufficiently 
prone,  and  from  some  mischievous  acts  sufficiently  averse, 
without  the  motives  which  are  pi'esented  to  tlie  will  by  a 
lawgiver.  Motives  natural  or  spontaneous  impel  us  to 
action  in  the  one  case,  and  hold  us  to  forbearance  in  the 
other.  In  the  language  of  Mr.  Locke,  ^  The  mischievous 
omission  or  action  would  bring  down  evils  upon  us,  which 
are  its  natural  products  or  consequences ;  and  which,  as 
natural  inconvemences,  operate  without  a  laic,^ 

Now,  if  the  ordinary  measure  or  test  for  trj'ing  the  ten- 
dencies of  our  actions  be  that  above  explained,  the  most 
current  and  specious  of  the  objections  which  are  made  to 
the  theory  of  utility,  is  founded  in  gross  mistake,  and  is 
open  to  triumphant  refutation. 

That  objection  may  be  stated  thus : 
'Pleasure  and  pain  (or  good  and  evil)  are  inseparably 
connected.    Every  act  and  forbearance  is  followed   by 
hothx  immediately  or  remotely,  to  oiu'selves  or  to  our 
fellow-creatures. 

*  Consequently,  if  we  shape  our  conduct  justly  to  the 
principle  of  general  utility,  every  election  which  we  make 
between  doing  or  forbearing  from  an  act  will  be  preceded 
by  the  following  process.  First:  We  shall  conjecture 
the  consequences  of  the  act,  and  also  the  consequences  of 
the  forbearance.  Secondly,  We  shall  compare  the  con- 
sequences of  the  act  with  the  consequences  of  the  for- 
bearance, and  determine  the  balance  of  advantage. 

'Now  suppose  we  actually  tried  this  process  before 
anriving  at  our  resolves.  Mark  the  absurd  and  mischievous 
effects  which  would  inevitably  follow. 

'  Generally  speaking,  the  period  allowed  for  deliberation 
18  brief:  and  to  lengthen  deliberation  beyond  that  limited 
period  is  equivalent  to  forbearance  or  omission.  Con- 
sequently, if  we  performed  this  process  completely,  we 
should  often  defeat  its  purpose.  But  feeling  the  necessity 
of  resolving  promptly,  we  should  not  perform  the  process 
completely  or  correctlv.  We  should  guess  or  conjecture 
hastily  tne  effects  o(  the  act  and  the  forbearance,  and 
compare  their  respective  eflects  with  equal  precipitancy. 
Our  premises  would  be  false  or  imperfect ;  our  conclusions, 
badly  deduced.  Labouring  to  adjust  oiu*  conduct  to  the 
principle  of  general  utility,  we  should  work  inevitable 
mischief. 

'  And  such  would  be  the  consequences  ot  following  the 
principle  of  utility,  though  we  sought  the  tnie  and  the  useful 
with  simplicity  and  in  earnest.  But,  as  we  commonly 
prefer  our  own  interests  to  those  of  oiu:  fellow-creatures, 
and  our  own  immediate  to  our  own  remote  interests,  it  is 
dear  that  we  should  warp  the  principle  to  selfish  and 
hurtful  ends.' 
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Such,  I  believe,  is  the  meaning  of  those — if  th.3y  have  a 
meaning — who  object  to  the  principle  of  utility  '  tiiat  it  is 
a  dangerous  principle  of  conduct.* 

It  has  been  said,  in  answer  to  this  objection,  that  it 
involves  a  contntdiction  in  terms.  I)<mger  &  another  name 
for  probable  mischief  \  And,  surely,  we  best  avert  the  pro- 
bable mischiefs  of  our  conduct,  by  estimating  its  probable 
consequences.  To  say  '  that  the  principle  of  utility  is  a 
dangerous  principle  of  conduct,'  is  to  say  Hhat  it  is 
contrary  to  utility  to  consult  utility.' 

Now,  though  this  is  so  brief  and  pithy  that  I  heartily 
wish  it  were  conclusive,  I  must  admit  that  it  scarcely 
touches  the  objection.  For  the  objection  assiunes  that  we 
cannot  foresee  and  estimate  the  proWble  effects  of  our  con- 
duct :  and  the  argument  is  that  by  the  attempt  at  calcu- 
lation, which  would  inevitably  fail,  we  should  fall  into  error 
and  sin,  and  so  deviate  from  the  principle  of  utility  by 
which  we  professed  to  be  guided.  A  proposition  involving 
when  fairly  stated  nothing  like  a  contradiction. 

But,  though  this  is  not  the  refutation,  there  is  a  refu- 
tation. 

And  first.  If  utility  be  our  only  index  to  the  tacit  com- 
jaands  of  the  Deity,  it  is  idle  to  object  its  imperfections. 
We  must  even  make  the  most  of  it. 

If  man  were  endowed  with  a  moral  seme,  or  in  other 
words  were  gifted  with  a  peculiar  organ  for  acquiring  a 
knowledge  of  the  duties  imposed  upon  him  by  the  Deity,  these 
would  be  subjects  of  immediate  consciousness,  and  an  attempt 
to  displace  that  invincible  consciousness  by  the  principle  of 
utility  would  be  impossible,  and  manifestly  absurd.  But,  if 
we  are  not  gifted  with  that  peculiar  organ,  we  must  gather 
our  duties,  as  best  we  can,  from  the  tendencies  of  human 
actions ;  or  remain,  at  oiu*  own  peril,  in  ignorance  of  our 
duties. 

Before  stating  the  second  answer  to  the  objection  I 
must  observe  that  the  objectors  misunderstand  the  theory 
which  they  impugn.  They  assume  that,  if  we  adjusted  our 
conduct  to  the  principle  of  general  utility,  every  election 
which  we  made  between  doing  and  forbearing  from  an  act 
would  be  preceded  by  a  cakulation :  by  an  attempt  to  con- 
jecture and  compare  the  respective  probable  consequences  of 
action  and  forbearance. 

And,  granting  their  assumption,  I  grant  their  inference. 
I  grant  that  the  principle  of  utility  were  a  halting  and 
purblind  guide. 

But  their  assumption  is  groundless.  For,  according 
to  that  theory,  our  conduct  would  conform  to  rules  inferred 
from  the  tendencies  of  actions,  but  would  not  be  deter- 
mined by  a  direct  resort  to  the  principle  of  general 
utility.    Utility  would  be  the  test  of  our  conduct  ultimately, 
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but  not  immediately:  the  iinnuHliato  te?it  of  the  rules  to 
R-hich  our  conduct  would  confoiiu,  but  not  the  immediate 
test  of  specific  or  individual  actions.  Oiur  rules  would  be 
bshionea  on  utility ;  our  conduct,  on  our  rules. 

The  second  answer  to  the  objection  consists  merely  in  The  second 
\  reiteration  of  the  explanations  of  the  theory  already  ad-  guted!^ 
vanced,  and  the  deduction  of  some  necessary  conclusions. 

The  whole  tendency  of  an  act, — tlio  sum  of  its  probable  if  our  con- 
results    in  all  their  infinite  i-amilicatious, — can    only  bo  uuiyadjustcd 
measured  by  supposing  that  acts  of  the  kind  wei"o  largely  totheprin- 
practised,  and  considei-ing  the  probable  result.     The  total  geliemi 
IS  often  capable  of  a  direct  estimation,  for  which,  if  we  re-  conduct^"' 
pard  only  the  individual  act,  there  are  no  certain  data,   would  con- 
Thus  we  arrive  at  a  means  for  testing  the  quality  of  the  fuMt'imrt.'tS 
individual  act.  ^jgfj^  ^uiea 

The   question  therefore  is  what  woidd  be  the  probable  uato  from 
effect  upon  the  general  happiness  or  good,  if  acts  of  the  class  5Sd  to  which 
were  generally  done  or  forborne.    If  the  balance  of  advan-  'he  't*}f  *"" 
tage  or  disad^'antage  lie  on  the  positive  side,  the  tendency  a«?on8  are* 
of  the  act  is  good :    the  general  happiness  requires  that  {JSc?*:*^*  *^' 
act%  of  the  cUm  shall  be  done.    K  it  lie  on  the  negative 
side,  the  tendency  of  the  act  is  bad :  the  general  happiness 
requires  that  acU  of  the  clai»  shall  be  forborne. 

But,  concluding  that  acts  of  the  class  are  useful  or  per- 
nicious, we  are  forced  upon  a  further  inference.  Adverting 
to  the  known  wisdom  and  the  known  benevolence  of  the 
Deity,  we  infer  that  he  enjoins  or  forbids  them  by:  a  general 
and  inflexible  nde. 

Such  is  the  inference  at  which  we  inevitably  arrive, 
sappoeing  that  the  acts  be  such  as  to  call  for  the  intervention 
of  a  lawgiver. 

To  rules  thus  inferred,  and  lodged  in  the  memory,  our 
conduct  would  conform  immediately  if  it  were  truly  adjusted 
to  utility. 

We  should  not  therefore,  as  the  objection  supposes,  be 
under  the  necessity  of  pausing  and  calculating  u^on  each  act 
or  forbearance.  1  o  do  so  would  be  superfluous,  inasmuch  as 
the  result  of  that  process  would  be  embodied  in  a  known 
rule ;  and  mischievous,  inasmuch  as  the  true  result  would 
be  expressed  by  that  rule,  whilst  the  process  would  probably 
be  faulty  if  it  were  done  on  the  spur  of  the  occasion.  Cm 
the  contrary,  the  inferences  suggested  to  our  minds  by  re- 
peated experience  and  observation  are  drawn  into  prin^ 
cipleSf  or  compressed  into  maxims :  and  these  we  carry  about 
UB  ready  for  use,  and  apply  to  individual  cases  promptly  or 
without  hesitation. 

Hiis  is  the  main,  though  not  the  only  use  of  theory , 
which  ignorant  and  weak  people  are  in  a  habit  of  opposing 

to  practice, 

c3 


28 


Province  of  yurisprildeitcc. 


Pabt  I. 

§1- 


and  by  «enfi- 
vients  HB8(>- 
elau-d  with 
tkuse  rules. 


'  'Tis  true  in  theory ;  but,  then,  'tis  false  in  practice^ 
scys  Noodle,  with  a  look  of  the  most  ludicrous  profundity. 

But,  with  deference  to  this  worshipful  and  weighty  per- 
sonage, that  which  is  true  in  theory  is  also  true  in  practice. 

Seeing  that  a  true  theory  is  a  compendium  of  particular 
truths,  it  is  necessarily  true  as  applied  to  particular  cases. 
Unless  the  theory  be  true  of  particulars,  and  therefore  true 
in  practice,  it  has  no  truth  at  all.  Truth  is  always  particular, 
though  language  is  commonly  general.  Unless  the  terms 
of  a  theory  can  be  i*esolved  into  particular  truths,  the  theonr 
is  mere  jargon :  a  coil  of  those  senseless  abstractions  which 
often  ensnare  the  instructedj  and  betray  the  ignorant. 

They  who  talk  of  a  thing  being  true  in  theory  but  not 
true  in  practice,  mean  (if  they  have  a  meaning)  that  the 
theory  in  question  is  false :  that  the  particular  truths  which 
it  concerns  are  treated  imperfectly  or  incorrectly ;  and  that, 
if  applied  in  practice,  it  might  mislead. 

Speaking  then  generally,  human  conduct  is  inevitably 
guided  by  rules,  in  the  form,  for  the  most  part,  of  general 
principles  or  maxims. 

The  human  conduct  which  is  subject  to  the  Divine  com- 
mands, is  not  only  guided  by  ruJes,  but  also  by  moral  senti- 
ments associated  with  those  rules. 

If  I  believe  (no  matter  why)  that  acts  of  a  class  or 
description  are  enjoined  or  forbidden  by  the  Deity,  a  senti- 
ment of  approbation  or  disapprobation  is  inseparably  con- 
nected in  my  mind  with  the  thought  or  conception  of  such 
acts.  And  by  this  I  am  urged  to  do,  or  restrained  from 
doing  such  acts,  although  I  advert  not  to  the  reason  in 
which  my  belief  originated,  nor  recal  the  Divine  rule  which 
I  have  imerred  from  that  reason. 

Now,  if  the  reason  in  which  my  belief  originated  be 
the  useful  or  pernicious  tendency  of  acts  of  the  class,  my 
conduct  is  truly  adjusted  to  the  principle  of  general  utility, 
but  not  determined  by  a  direct  resort  to  it.  It  is  indeed 
guided  remotely  by  calculation :  but,  immediately,  or  at  the 
moment  of  action,  is  determined  by  sentiment ;  a  sentiment 
associated  with  acts  of  the  class,  and  with  the  rule  which  I 
have  inferred  from  their  tendency. 

For  example.  Reasons  which  are  quite  satisfactory,  but 
somewhat  numerous  and  intricate,  convince  me  that  the 
institution  of  property  is  necessary  to  the  general  good. 
Consequently,  I  am  convinced  that  thefts  are  pernicious; 
and  therefore  I  infer  that  the  Deity  forbids  them  by  a 
general  and  inflexible  rule.  But  I  am  not  compelled  to 
repeat  the  train  of  induction  and  reasonino^  by  which  I  arrive 
at  this  rule,  before  I  can  know  with  certainty  that  I  should 
forbear  from  taking  your  purse.  Through  my  previous  habits 
of  thought  and  by  my  education,  a  sentiment  of  aversion  has 
become  associated  in  my  mind  with  the  thought  or  concep- 
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tion  of  a  theft :  And  I  am  detenuined  l)y  that  ready  emotion 
to  keep  my  fingers  from  your  purse. 

To  thmk  that  the  theory  of  utility  would  substitute  cal- 
culation for  sentiment;  is  a  gross  and  flagrant  error :  the 
error  of  a  shallow,  precipitate  understanding.  He  who 
opposes  calculation  and  sentiment,  opposes  the  rudder  to 
the  breeze  which  swells  the  sail.  Sentiment  without  cal- 
culation were  blind  and  capricious  \  but  calculation  without 
sentiment  were  inert. 

To  crush  the  moral  sentiments  is  not  the  scope  or  pur- 
pose of  the  true  theory  of  utility.  It  seeks  to  impress  those 
sentiments  with  a  just  or  benehcent  direction :  to  free  us  of 
groundless  likings,  and  from  the  tyranny  of  senseless  anti- 
pathies ;  to  flx  our  love  upon  the  useful,  our  hate  upon  the 
pernicious. 

K,  then,  the  principle  of  utility  were  the  presiding  jjrin- 
ciple  of  our  conduct,  our  conduct  would  De  determined 
immediately  by  Divine  i^leSj  and  sentiments  associated  with 
those  rules.  And  the  application  of  the  principle  of  utility 
to  particular  cases,  would  neither  be  attended  by  the  errors, 
nor  followed  by  the  mischiefs,  which  the  current  objection 
in  miestion  supposes. 

But  these  conclusions  (like  most  conclusions)  must  be 
taken  with  limitations. 

There  certainly  are  cases  (of  comparatively  rare  occur- 
rence) wherein  the  specific  considerations  balance  or  out- 
weigh the  general :  cases  which  (in  the  language  of  Bacon) 
are  *  immersed  in  matter :  *  cases  perplexed  with  peculiarities 
which  cannot  be  safely  neglected,  in  short  anomalous  cases. 
Even  in  these  to  depart  from  the  rule  is  mischievous ;  but 
the  specific  consequences  of  the  resolve  are  so  important 
that  the  mischief  of  following  the  rule  may  outweigh  the 
mischief  of  breaking  it. 

For  instance  it  is  a  general  inference  from  the  principle 
of  utility,  that  God  commands  obedience  to  established 
Government.  Without  obedience  to  '  the  powers  that  be ' 
security  is  weakened,  and  happiness,  as  a  general  rule, 
diminished.  Disobedience  even  to  a  bad  government  is  an 
eviL  But  the  change  from  a  bad  government  to  a  good  one 
is  an  end  so  important,  that  if  resistance  noiU  probably  attain 
that  end  the  subjects  are  justified  in  entertaining  the  question 
of  resistance.  The  members  of  a  political  society  who  re- 
volve this  momentous  question  mi\st  dismiss  the  rule  and 
calculate  specific  consequences.  They  must  measure  the 
extent  of  the  mischief  wrought  by  the  actual  government ; 
the  chance  of  getting  a  better  by  resistance )  the  inevitable 
evil  of  resistance  whether  it  prosper  or  fail ;  and  the  possible 
good  which  may  follow  successful  resistance.  And  upon  a 
calculation  of  these  elements  they  must  solve  the  question 
to  the  best  of  their  knowledge  and  ability. 
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In  the  anomalous  case  tlie  application  of  the  principle  of 
utility  would  be  beset  with  the  difficulties  which  the  objec- 
tion in  question  imputes  to  it  generally.  The  calculation, 
and  resolve  would  be  a  difficult  and  uncertain  process,  and 
one  upon  which  the  vdse  and  the  good  and  the  brave  might 
differ.  A  Milton  or  a  Hampden  might  animate  their 
countrymen  to  resistance,  a  Hobbes  or  a  Falkland  would 
counsel  obedience  and  peace. 

But  although  the  principle  of  utility  would  afford  no 
certain  solution,  the  community  would  be  fortunate  if  their 
opinions  and  sentiments  were  formed  upon  it.  The  pre- 
tensions of  each  party  being  referred  to  an  intelligible 
standard,  would  be  capable  of  abatement  by  mutual  con-  • 
cessions,  so  that  compromise  would  be  at  least  possible.  The 
adherents  of  the  established  government  might  prefer  innova- 
tions which  they  disapproved  to  the  miscniera  of  a  violent 
contest.  The  party  affecting  reform  would  probably  accept 
concessions  short  of  their  notions  and  wishes,  rather  than 
insist  in  the  pursuit  of  a  greater  possible  good  through  the 
evils  and  hazards  of  a  war. 

But  if  instead  of  measm-ing  the  object  by  the  standard  of. 
utility,  each  party  were  led  by  the  ears  and  appealed  to 
unmeaning  phrases  such  as  '  the  rights  of  man,'  *  the  sacred 
rights  of  sovereigns,'  Umalienable  liberties/  'eternal. and 
immutable  justice,'  'an  original  contract  or  covenant,'  or 
*  the  principles  of  an  inviolable  constitution,'  neither  could 
compare  its  object  with  the  cost  of  a  violent  pursuit,  nor 
would  there  be  room  for  compromise.  The  phrases  having 
no  meaning,  the  objects  represented  by  them  are  of  course 
invaluable,  and  must  be  fought  for  '  to  the  bitter  end '  re- 
gardless of  cost. 

It  really  is  important  that  men  should  think  distinctly 
and  speak  with  a  meaning. 

In  most  of  the  domestic  broils  which  have  agitated 
civilized  communities,  the  result  has  been  determined  or 
seriously  affected  by  the  nature  of  the  prevalent  taUc :  by  the 
nature  of  the  topics  or  phrases  which  have  figured  in  the 
war  of  words. 

Take  for  example  the  needless  and  disastrous  war  waged 
by  England  with  her  American  colonies.  The  stuprd  and 
infuriate  majority  who  rushed  into  that  odious  war,  could 
perceive  ana  discourse  of  nothing  but  the  sovereignty  of  the 
mother  country,  and  her  so-called  ngkt  to  tax  her  colonial 
Bubiects.        ^ 

Had  the  dominant  opinions  and  sentiments  of  the  people 
of  England  been  fashioned  on  the  principle  of  utility,  me 
public  would  have  asked, — Is  it  the  interest  of  England  to 
insist  upon  her  sovereignty?  Is  it  her  interest  to  exercise 
her  right  without  the  approbation  of  the  colonists  ?  For 
the  chance  of  a  sb'ght  revenue  to  be  wrung  from  her  American 
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sabjectS;  and  of  a  trifling  relief  from  the  taxation  wliicli       Leot. 
now  oppresses  herself,  shall  she  drire  those  reluctant  subjects         II. 
to  assert  their  alleged  independence,  visit  her  own  children    '        ^     ^ 
with  the  evil  of  war,  squander  her  treasures  and  soldiers 
in  trying  to  keep  them  down,  and  desolate  the  veiy  region 
from  which  the  revenue  must  be  drawn  ? 

If  these  and  the  like  considerations  had  determined  the 
poblic  mind,  the  public  would  have  damned  the  project  of 
taxing  and  coercing  the  colonies,  and  the  Government 
woiJa  have  abandoned  the  project.  Thus  would  the  ex- 
penses and  miseries  of  the  war  have  been  avoided;  the 
connection  of  England  with  America  not  have  been  torn 
asunder;  and  if. tneir  common  interests  had  led  them  to 
dissolve  it  quietly,  the  relation  of  sovereign  and  subject, 
of  parent  and  child,  would  have  been  followed  by  an  equal, 
but  intimate  and  lasting  alliance.  For  the  interests  of  the 
two  peoples  coincide,  and  the  hostilities,  open  and  covert, 
which  still  smoulder  between  them,  are  the  ofi^pring  of  an 
antipathy  begotten  of  their  original  quarrel. 

Such  considerations  would  nave  swayed  the  mind  of  the 
English  Parliament  and  public  had  they  listened  to  Mr. 
Bunco.  He  asked  them  what  they  would  get  if  the  project 
of  coercion  should  succeed ;  and  implored  them  to  compare 
the  advantage  with  the  hazard  and  the  cost.  But  the  sound 
practical  men  still  insisted  on  the  right  \  and  sagaciously 
shook  their  heads  at  him,  as  a  refiner  and  a  theorist. 

If  a  serious  difference  shall  arise  between  ourselves  and 
Canada,  or  if  a  serious  difference  shall  arise  between  our- 
selves and  Ireland,  an  attempt  will  probably  be  made  to  cram 
us  with  the  same  stuff.  But,  such  are  the  mighty  strides 
which  reason  has  taken  in  the  interval,  that  I  hope  we 
shall  not  swallow  it  with  the  relish  of  our  good  ancestors. 
It  will  probably  occur  to  us  to  ask  whether  she  be  worth 
keeping,  and  whether  she  be  worth  keeping  at  the  cost  of 
awarP — I  think  there  is  nothing  romantic  in  the  hope 
which  I  now  express;  since  an  admirable  speech  of  Mr. 
Baring,  advising  tbe  relinquishment  of  Canada,  was  seem- 
ingly received,  a  few  years  ago,  with  general  assent  and 
approbation.* 

*  This  was  published  in  1882.  Since  then  further  advances  have 
been  made  towards  the  rational  discussion  of  such  questions.  In- 
deed meet  people  would  now  be  ashamed  to  discuss  them  without 
at  least  profttwna  to  argue  on  grounds  of  utility.  The  particular 
topics  immediately  above  referred  to  are  at  this  time  (1874)  hardly 
agitated,  the  one  because  Canada  is  self-reliant  and  content,  the  other 
beetuse  leading  statesmen  of  both  parties  are  agreed,  on  the  argument 
of  expediency  tuone,  that  Ireland  i«  worth  keeping  at  the  cost  of  a  war. 
By  way  of  contrast  to  the  principal  topic  discussed  in  the  text  may 
be  suggested  the  question  which  arose  at  the  commencement  of  the 
great  war  of  Secession  in  America.  There  were  not  wanting  eriti  or 
wise  issaes— The  right  of  Secession — ^The  Union  one  and  indivisible* 
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Paut  I.  There  are,  then,  anomalous  cases ;  and  to  these  the  man 

§  1'  whose  conduct  was  fashioned  on  utility,  would  apply  that 
^"^  •  '  ultimate  principle  immediately  or  directly.  And  the  appli- 
an8we?Jo'the  cation  of  the  principle  would  prohahly  be  beset  with  the 
jectionbfiefl^  difficulties  which  the  current  objection  in  question  imputes 
resumed.        to  it  generally. 

But  even  in  these  cases,  the  principle  would  afford  an 
intelligible  test,  and  a  likelihood  of  a  just  solution :  a  pro- 
bability of  discovering  the  conduct  required  by  the  general 
good,  and  therefore  required  by  the  commands  of  a  wise 
and  benevolent  Deity. 

And  the  anomalies,  after  all,  are  comparatively  few.  In 
the  great  majority  of  cases,  the  general  happiness  requires 
that  rules  shall  be  observed,  and  that  sentiments  associated 
with  rules  shall  be  promptly  obeyed.  If  our  conduct 
were  truly  adjusted  to  the  principle  of  general  utility,  our 
conduct  would  seldom  be  determined  by  an  immediate  or 
direct  resort  to  it. 


Lect. 
III. 


A  second 
olijectlon  to 
the  theory  of 
utility 
stated. 


LECTURE  in. 

But  here  arises  a  difficulty  which  is  really  perplexing,  and 
which  hardly  admits  of  a  complete  solution. 

If  the  Divine  laws  must  be  gathered  from  the  tendencies 
of  action,  how  can  they  who  are  bound  to  keep  them,  know 
them  fully  and  con*ectly  ? 

So  numerous  are  the  classes  of  actions  to  which  those 
laws  relate,  that  no  single  mind  can  mark  the  whole  of  those 
classes,  and  examine  completely  their  respective  tendencies. 

Besides,  ethical,  like  other  wisdom,  *  cometh  by  oppor- 
tunity of  leisure : '  And  the  many  busied  with  earning  the 
means  of  living,  are  imable  to  explore  the  field  of  ethics, 
and  to  learn  their  numerous  duties  by  learning  the  tendencies 
of  actions. 

If  the  Divine  laws  must  be  gathered  from  the  tendencies 
of  actions,  the  inevitable  conclusion  is  absurd  and  monstrous 
— God  has  given  us  laws  which  no  man  can  know  com- 
pletely, and  to  which  the  great  bulk  of  mankind  has  scarcely 
the  slightest  access. 

The  considerations  suggested  by  this  and  the  next  dis- 
course, may  solve  or  extenuate  this  perplexing  difficulty. 

But  there  were  issues  more  real  and  important.  To  confine  within 
the  states  who  owned  it  their  abominable  domestic  institution — 
(emancipation  was  an  afterthought)  :  to  protect  the  threatened 
channels  of  commerce  and  national  wealth :  these  were  the  large 
objects  which  tardily  determined  the  inflexible  purpose  of  thd 
J*resident  who  interpreted  the  mind  of  a  great  nation. — Ji.  C. 
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In  so  far  as  law  and  morality  are  what  they  owjkb  to  be,       Lect. 
\&^  and  moral  rules  have  been  fashioned  on  the  principle         HI. 
of  utilitjr,  or  obtained  by  observation  and  induction  ttom  the    ^"^     '       ' 
tendencies  of  himian  actions.    But  it  is  not  necessary  that  u,"  fSecond*^ 
all  whom  they  bind  should  know  or  advert  to  the  process  ?**^®JJ"^ 
throuffh  which  they  have  been  ffotten.    If  all  whom  they 
bind leep  or  observe  them,  the  ehds  to  which  they  exist  ai^ 
sufficiently  accomplished ;  although  many  of  the  persons 
who  observe  them  are  imable  to  perceive  their  ends,  and 
ignorant  of  the  method  by  which  they  have  been  constructed 
or  of  the  proofs  by  which  they  are  established. 

According  to  the  theory  of  utility,  the  science  of  Ethics 
or  Deontology  (or  the  science  of  Law  and  Morality,  as  they 
should  be,  or  ought  to  be)  rests  upon  observation  and  induc- 
tion. The  science  has  been  formed,  through  a  long  succes- 
sion of  ages,  by  many  and  separate  contributions  from  many 
and  separate  discoverers.  No  single  mind  could  explore  the 
whole  of  the  field,  though  each  of  its  numerous  departments 
has  been  explored  by  numerous  inquirers. 

If  positive  law  and  morality  were  exactly  fashioned  to 
utility,  all  its  constituent  tmles  might  be  known  by  all  or 
most.  But  all  the  numerous  reasons,  upon  which  tne  sys- 
tem would  rest,  could  scarcely  be  compassed  by  any :  while 
most  must  limit  their  inquiries  to  a  few  of  those  numerous 
reasons.  Many  of  the  rules  of  conduct  actually  observed 
or  admitted  would  be  taken  even  by  the  most  instructed 
on  authority,  testimony,  or  trust,  and  a  large  number  of  the 
less  instructed,  without  an  attempt  to  examine  the  reasons, 
must  receive  the  whole  of  the  rules  from  the  teaching  and 
example  of  others. 

But  this  inconvenience  is  not  peculiar  to  law  and  mo- 
rality.    It  extends  to  all  the  sciences,  and  to  all  the  arts. 

Many  conclusions  of  mathematics  apj^lied  to  natural 
phenomena  are  doubtless  believed  on  authority  or  testimony 
Dy  deep  and  searching  mathematicians  *,  and  of  the  thou- 
sands who  apply  arithmetic  to  daily  and  hourly  use,  not 
one  in  a  hundrea  knows  or  surmises  the  reasons  upon  which  « 

its  rules  are  founded.  Of  the  millions  who  till  the  earth 
and  ply  the  various  handicrafts,  few  are  acquainted  with 
the  grounds  of  their  homely  but  important  arts,  though 
these  arts  are  generally  practised  with  passable  expertness 
and  success.  The  greatest  part  of  any  man's  knowledge 
consists  of  results  gotten  by  the  researches  of  others,  and 
taken  by  himself  upon  testimony. 

And  in  many  departments  of  science  we  may  safely  rely 
upon  testimony :  though  the  knowledge  which  we  thus  ob- 
tain is  less  satisfactory  than  that  which  we  win  for  our- 
selves by  direct  examination  of  the  proofs. 

In  the  mathematical  and  physical  sciences,  and  in  the  arta 

which  are  founded  upon  them,  we  may  commonly  trust  the 
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v^ohclusions  which  we  take  upon  authority.  For  the  adepts 
in  these  sciences  and  arts  agree  in  many  of  their  most  im- 
portant results,  and  are  at  least  free  from  any  temptation  to 
deceive  the  ignorant. 

But  the  case  is  unhappily  different  with  the  important 
science  of  ethics,  and  with  the  various  sciences — ^legislation, 

Politics,  and  political  economy — ^nearly  related  to  ethics, 
hose^who  have  inquired,  or  affected  to  inquire  into  ethics, 
have  rarely  been  impartial,  and  therefore  have  differed  in 
their  results.  Sinister  interests,  and  prejudices  thence  aris- 
ing, have  made  them  advocates  rather  than  inquirers. 
Instead  of  examining  the  evidence  and  honestly  pursuing  its 
consequences,  most  of  them  have  hunted  for  arguments  in 
•favour  of  given  conclusions,  and  have  neglected  or  purposely 
suppressed  the  unbending  and  incommodious  considerations 
which  pointed  at  opposite  inferences. 

Now  how  can  the  bulk  of  mankind,  who  have  little 
opportunily  for  research,  compare  the  respective  merits  of 
these  varying  and  hostile  opinions  ?  Here,  testimony  is  not 
to  be  trusted.  There  is  not  that  concurrence  or  agreanent 
of  numerous  and  impartial  inquirers,  to  which  the  most  cau- 
tious and  erect  understanding  readily  and  wisely  defers. 
The  multitude,  anxiously  busied  with  the  means  of  earning 
a  precarious  livelihood,  are  debarred  from  every  opportunity 
of  carefully  surveying  the  evidence :  whilst  every  authority , 
whereon  they  may  hang  their  faith,  wants  that  mark  of 
trustworthiness  which  justifies  reliance  on  authority. 

Accordingly,  the  science  of  ethics  and  the  nearly 
related  sciences  lag  behind  the  others.  The  sincere  inquirers 
are  few,  and  the  multitude  undiscriminating.  Consequently 
the  advancement  of  the  sciences  theniselves  is  comparatively 
slow ;  whilst  the  most  perspicuous  of  the  truths,  with  which 
they  are  occasionally  enriched,  are  either  summarily  rejected 
by  the  many  or  win  their  way  to  general  assent  through  a 
long  and  dubious  struggle  with  established  and  obstmate 
errors. 

Many  of  the  legal  and  moral  rules  which  obtain  in  the 
most  civilized  communities,  rest  upon  brute  custom  and  not 
upon  manly  reason.  They  have  been  taken  from  preceding 
generations  without  examination,  and  are  deeply  tinctured 
with  the  childish  caprices  and  narrow  views  of  barbarity. 
And  yet  they  have  been  cherished  and  perpetuated,  through 
ages  of  advancing  knowledge,  to  the  comparatively  enlight- 
ened period  in  which  it  is  our  happiness  to  live. 

TThe  foregoing         It  were  idle  to  deny  the  difficulty.    The  diffimon  and 
the^forego'ing  the  advancement  of  ethical  truth  are  hindered  by  great  and 
gofved^or        peculiar  obstacles, 
extenuated.  But  these  obstacles,  I  am  firmly  convinced,  will  gradually 
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disapfpear.  In  two  causes  of  slow  but  sure  operation,  we  may  Lsor. 
deany  perceive  a  cure,  or,  at  least,  a  palliatiye  of  the  evil. —  m,* 
In  every  civilized  community  of  the  Old  and  New  World, 
the  Uadmg  prmciplea  of  the  science  of  ethics,  and  of  the 
nearly  related  sciences,  are  gradually  finding  their  way,  in 
company  with  other  knowledge,  amongst  the  mass  of  the 
people :  whilst  the  persons  who  accurately  study,  and  labour 
to  advance  these  sciences,  are  proportionally  increasing  in 
number,  and  waxing  in  zeal  and  activity.  From  the  combi- 
nation of  these  two  causes  we  may  hope  for  a  more  rapid 
progress  both  in  the  discovery  and  in  the  difiiision  of  moral 
trutii. 

Profound  knowledge  of  these,  as  of  the  other  sciences, 
will  always  be  confined  to  the  comparatively  few  who  study 
them  long  and  assiduously.  But  the  multitude  are  fully  com- 
petent to  conceive  the  leading  principleSy  and  to  apply  them 
to  particular  cases.  And,  if  they  were  imbued  with  those 
principles,  and  practised  in  the  art  of  applying  them,  they 
would  be  docile  to  the  voice  of  reason,  and  armed  against 
sophistry  and  error.  The  man  who  is  both  ignorant  of 
pnnciples  and  unpractised  in  right  reasoning  diners  vastly 
from  the  man  who  is  simply  ignorant  of  particulars  or 
details.  The  latter  can  reason  correctly  from  pjremises  supplied 
to  him,  and  can  justly  estimate  the  conclusions  drawn  EPom 
those  premises  by  others.  If  the  minds  of  the  many  were 
informed»and  invigorated,  so  far  as  their  position  will  permit, 
they  could  distinguish  the  statements  and  reasonings  of 
their  instructed  and  judicious  fiiends,  from  the  lies  and 
fidlacies  of  those  who  would  use  them  to  sinister  purposes, 
and  from  the  equally  pernicious  nonsense  of  their  weak  and 
ignorant  well-wishers.  They  would  thus  be  competent  to 
examine  and  fathom  the  questions  which  it  most  behoves 
them  to  understand:  Though  the  leisure  which  they  can 
Bnatch  from  their  callings  is  necessarily  so  limited,  that  their 
opinions  upon  numerous  questions  of  subordinate  importance 
would  continue  to  be  taken  fi'oni  the  mere  authority  of 
others. 

The  shortest  and  clearcst  illustrations  of  this  most 
cheering  truth,  are  fiimished  by  the  inestimable  science  of 
political  economy.  The  broad  or  leading  principles  of  this 
science  may  be  mastered,  with  moderate  attention,  in  a 
short  period.  With  these  simple,  but  commanding  princi- 
ples, a  number  of  important  questions  are  easily  resolved. 
And  if  the  multitude  (as  they  can  and  will)  shall  ever 
understand  these  principles,  many  pernicious  prejudices  will 
be  extirped  from  the  popular  mmd,  and  truths  of  inefiable 
moment  planted  in  their  stead. 

For  example,  the  inequality  which  in  all  civilized  coun- 
ties  follows  the   beneficent  institution   of  property,  is 
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Part  I.      nece&sarily  invidious.    To  the  jaundiced  eyes  of  tlie  ignorant 

§  1.         poor  it  seems  monstrous  tliat  they  who  toil  and  produce  should 

'■  '   fare  scantily,  while  others  who  ' delve  not  nor  spin '  should 

batten  on  the  feuits  of  labour.    Of  the  numerous  evils  which 

flow  from  this  single  prejudice  I  shall  touch  on  a  few. 

In  the  first  place,  this  prejudice  blinds  the  people  to  the 
cause  of  their  suiFerinffs,  and  to  the  only  remedy  or  pallia- 
tive which  the  case  wiU  admit. 

Want  and  labour  spring  from  the  niggardliness  of  na- 
ture, and  not  from  the  inequality  which  is  consequent  on 
the  institution  of  property.  These  evils  are  inseparable 
from  the  condition  of  man  upon  earth ;  and  are  lightened, 
not  aggravated,  by  this  useful,  though  invidious  institution. 
Capital  and  the  arts  which  depend  on  it  are  creatures  of 
the  institution  of  property ;  and  from  capital  and  by  means 
of  the  arts  depending  on  it  the  reward  of  the  labourers  is 
obtained.  Without  the  institution  of  property  and  the 
capital  accumulated  by  it  their  reward  would  be  far  scantier 
and  infinitely  more  precarious  than  it  is.  They  are  in  fact, 
though  not  in  name,  co-sharers  in  the  accumulated  wealth. 

It  is  to  be  wished  that  their  reward  were  greater,  and 
that  their  toil  consisted  of  less  incessant  drudgery.  But 
any  change  in  these  respects  depends  on  themselves  and  not 
on  the  will  of  the  rich.  In  the  true  principle  of  population, 
detected  by  the  sagacity  of  Mr.  Malthus,  they  must  look 
for  the  cause  and  the  remedy  of  their  penury  and  excessive 
toil.  There  they  may  find  the  means  of  comparative 
affluence,  of  reasonable  leisure,  and  of  personal  dignity  and 
political  influence. 

And  these  momentous  truths  are  deducible  from  plain 
piinciples,  by  short  and  obvious  inferences.  Here  is  no 
need  of  large  and  careful  research,  or  of  subtle  and  sustained 
thinking.  If  the  people  understood  distinctly  a  few  indis- 
putable propositions,  and  were  capable  of  an  easy  process  of 
reasoning,  their  minds  would  be  purged  of  the  prejudice 
which  blinds  them  to  the  cause  of  their  suflerings,  and  they 
would  see  and  apply  the  remedy  suggested  by  the  principie 
of  population.  Their  repinings  at  the  affluence  of  the  rich, 
would  be  appeased.  Their  murmurs  at  the  injustice  of  the 
rich,  would  be  silenced.  They  would  see  that  violations 
of  property  are  mischievous  to  themselves : — by  weakening  the 
motives  to  accumulation,  and  so  diminishing  the  ftmd  which 
yields  the  laboiu'er  his  subsistence.  They  would  see  that 
they  are  deeply  interested  in  the  security  of  proper^ :  that, 
if  they  adjusted  their  numbers  to  the  demand  for  their 
labour,  they  would  share  abundantly  with  their  employers 
in  the  blessings  of  that  useful  institution. 

Another  of  the  numerous  evils  which  flow  from  the  pre- 
judice in  question,  is  the  frequency  of  crimes.  Nineteen 
offences  out  of  twenty  are  offences  against  property.     To 
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offsnoeB  of  this  class  poverty,  for  the  most  part^  is  the  in-       Lbot. 
centiYe.  m» 

And  while  this  prejudice  perpetuates  poverty  by  blinding  *  '^  ' 
people  to  the  cause  and  the  remedy,  it  weakens  the  restraints 
which  arise  fifom  public  disapprobation.  Compared  with 
the  fear  of  legal  punishment,  tnat  of  public  disapprobation 
is  scarcely  less  effectual  as  a  deterring  motive,  and  infinitely 
more  effectual  as  a  means  of  rooting  in  the  soul  a  prompt . 
aversion  from  crime.  The  activity  aroused  in  the  case  of 
crimes  which  excite  public  disapprobation  strengthens 
the  l^al  sanction  by  making  detection  and  punishment  more 
certain. 

If  the  people  saw  distinctly  the  tendencies  of  offences 
against  property  and  the  grounds  of  the  punishments ;  if 
they  were  therefore  bent  upon  pursuing  the  criminals  to 
justice ;  the  laws  which  prohibit  these  offences  would  seldom 
oe  broken  with  impunity,  and  by  consequence  would  seldom 
be  broken.  An  enlightened  people  were  a  better  auxiliary 
to  the  judge  than  an  iarmy  of  policemen. 

But,  in  consequence  of  the  prejudice  in  question,  the 
fear  of  public  disapprobation  scarcely  operates  upon  the  poor 
to  the  end  of  restraining  them  from  oflfences  against  the  pro- 
perty of  the  wealthier  classes.  For  every  man's  public  is 
formed  of  his  own  class.  The  poor  man  s  public  is  formed 
of  the  poor.  And  the  crimes  which  affect  merely  the  pro- 
perty of  the  wealthier  classes  are  regarded  with  little  dis- 
fevour,  and  with  no  abhorrence,  by  the  indigent  and  ignorant 
portion  of  the  working  people.  Not  perceiving  that  such 
crimes  are  pernicious  to  aU  classes,  but  considering  property 
to  be  a  benefit  in  which  they  have  no  share  and  which  is 
enjoyed  by  others  at  their  expense,  they  are  pron§  to  con- 
sider such  cAnes  as  reprisals  made  upon  usurpers  and 
enemies.  They  regard  the  criminal  with  sympathy  rather 
than  with  indignation.  They  incline  to  favour,  or,  at  least, 
wink  at  his  escape,  rather  than  to  lend  their  hearty  aid 
towards  bringing  him  to  justice. 

Those  who  have  inquired  into  the  causes  of  crimes,  and 
into  the  means  of  lessening  their  number,  have  commonly 
expected  magnificent  results  from  an  improved  system  of 
puniskmentSy  Doubtless  something  mi^ht  be  and  has  been 
done  by  a  judicious  mitigation  of  pumshments,  and  by  re- 
moving that  frequent  inclination  to  abet  the  escape  of  a 
criminal  which  springs  from  their  repulsive  severity.  Some- 
thing also  by  improvements  in  prison-discipline,  and  by 
providing  a  refuge  for  criminals  who  have  suffered  their 
punishments.  For  the  stigma  of  legal  punishment  is  com- 
monly indelible ;  and,  by  debarring  the  unhappy  criminal 
from  the  means  of  living  honestly,  forces  him  on  further 

crimes. 

Bat  nothing  but  the  diffusion  of  knowledge  through  the  Advantiifff 
great  masa  of  the  people  will  go  to  the  root  of  the  evil,  fusion  of' 
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Nothing  but  this  will  extirpate  their  prejudices,  and  correct 
their  moral  sentiments :  or  lay  them  under  the  beneficial  re- 
straints which  operate  so  potently  on  the  more  cultivated 
classes. 

The  evils  which  I  have  now  mentioned,  with  many 
which  I  pass  in  silence,  flow  from  a  single  prejudice, — a 
single  error.  And  this,  with  other  prejudices,  might  be 
expelled  &om  the  understandings  and  sentiments  of  the 
multitude,  if  they  had  mastered  the  broad  principles  of  the 
science  of  political  economy,  and  could  make  the  easiest 
applications  of  those  simple,  though  commanding  truths. 

The  nicer  points  of  political  economy,  e.g.j  the  functions 
of  paper  money,  the  incidence  of  taxes,  &c.,  will  probably 
never  be  understood  by  the  multitude,  and  their  opinions  (if 
they  have  any)  on  those  points  will  always  be  taken  from 
avthority.  But  the  infimtely  more  important  principles,—^ 
the  reasons  which  call  for  the  institution  of  property,  and 
the  eifect  of  the  principle  of  population  on  the  price  of  labour, 
— ^are  not  difficult  to  master.  If  these  were  clearly  appre- 
hended by  the  many,  they  would  be  raised  from  penury 
to  comfort :  from  the  necessity  of  toiling  like  cattle,  to  the 
enjoyment  of  sufficient  leisure :  from  ignorance  and  brutish- 
ness,  to  knowledge  and  refinement :  from  abject  subjection, 
to  the  independence  which  commands  respect. 

I  could  show,  by  many  additional  and  pregnant  examples, 
that  the  multitude  might  clearly  apprehend  the  leading 
principles  of  ethics,  and  also  of  the  nearly  related  sciences : 
and  that,  if  they  had  seized  these  principles,  and  could  reason 
distinctly  and  justly,  all  the  more  momentous  of  the  deri- 
vative practical  truths  would  find  access  to  their  understand- 
ings and  expel  the  antagonist  errors. 

And"  the  multitude  (in  civilized  comnannities)  would 
soon  apprehend  these  principles,  and  would  soon  acquire  the 
talent  of  reasoidng  distinctly  and  justly,  if  one  of  the  weight- 
iest of  the  duties,  which  God  has  laid  upon  governments, 
were  performed  with  fidelity  and  zeal.  For,  if  we  must 
construe  those  duties  by  the  principles  of  general  utility, 
it  is  not  less  incumbent  on  governments  to  forward  the 
difilision  of  knowledge,  than  to  protect  their  subjects  from 
one  another  by  a  due  administration  of  justice,  or  to  defend 
them  by  a  military  force  from  the  attacks  of  external 
enemies.  A  smaU  fraction  of  the  sums  which  are  squan- 
dered in  needless  war,  would  provide  complete  instruction 
for  the  working  people :  would  give  this  important  class  that 
portion  in  the  knowledge  of  the  age,  which  consists  with  the 
nature  of  their  callings,  and  with  the  necessity  of  toiling  for 
a  livelihood. 

If  ethical  science  rest  upon  observation  and  induction 
applied  to  the  tendencies  of  actions,  much  of  it  (I  admit) 
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win  ever  lieliidden  from  the  multitude,  or  be  taken  by       Leot. 
them  on  authority,  testimony,  or  laiist.  m* 

But  the  multitude  mignt  clearly  understand  the  ole-  ^"  '  ^ 
meats  or  groundwork  of  the  science,  together  with  the  more 
momentous  of  the  derivative  practical  truths.  To  that  extent 
they  might  be  freed  from  the  dominion  of  authority :  from 
the  necessity  of  blindly  persisting  in  hereditaiy  opinions 
and  practices ;  or  of  turning  and  veering,  for  want  of  di- 
recting principles,  with  every  wind  of  doctrine. 

Nor  is  this  the  only  advantage  which  would  follow  the  2nd ;  ad- 
wide  difiusion  of  those  elements  of  ethical  science.   Another  the  8tSen°e° 
advantage  would  be  the  rapid  advancement  of  the  science  \l^^^^ 
iiiseii. 

If  the  minds  of  the  many  were  informed  and  invigorated, 
their  coarse  and  sordid  pleasures,  and  their  stupid  indif- 
ference about  knowledge,  would  be  supplanted  by  refined 
amusements,  and  by  liberal  curiosity.  A  niunerous  bod^ 
of  recruits  from  the  lower  middle  class  and  the  higher 
class  of  the  working  people  would  thicken  the  slender  ranks 
of  the  reading  and  renectmg  public :  the  public  whose  opinion 
determines  tiie  success  or  &ilure  of  books*,  and  whose 
notice  and  favour  are  naturally  courted  by  the  writers. 

And  imtil  that  public  shall  be  much  extended,  the  science 
of  ethics,  with  all  the  nearly  related  sciences,  will  advance 
slowly. 

It  was  the  opinion  of  Locke,  in  which  I  fully  concm*, 
that  there  is  no  peculiar  \mcertainty  in  the  subject  or  matter 
of  these  sciences :  that  the  great  difficulties  by  which  their 
advancement  is  impeded,  are  cvtrtmicj  and  arise  from  pre- 
judices, the  offspring  of  sinister  interests :  and  that  if  those 
who  seek  or  affect  to  seek  the  truth  would  pursue  it  with 
steadiness  and  *  indifierency '  they  might  fi'equently  hit  upon 
the  object. 

But  this  '  indifferency,'  or  impartiality,  will  bo  a  rare 
quality  among  professors  of  truth,  so  long  as  their  audience 
shall  continue  to  be  formed  only  from  the  classes  elevated 
by  wealth  and  social  rank,  and  fi'om  the  so-called  *  liberal ' 
callings.  The  only  sure  guide  in  these  sciences  is  general 
utility:  and  the  true  conclusions  of  general  utility  will 
always  run  counter  to  the  special  interests  of  particukr  and 
narrow  classes.  It  is  hardly  to  be  expected  of  writers 
whose  reputation  depends  upon  such  classes,  that  they  should 
faarlessly  tread  the  path  indicated  by  the  general  well-being. 
*  Indifierency '  is  hardly  to  be  expected  of  writers  in  so  base 
a  position.  Knowing  that  a  fraction  of  the  community  can 
make  or  mar  their  reputation,  they  (perhaps  unconsciously) 
accommodate  their  conclusions  to  the  prejudices  of  that 
narrower  public.  Or  again  to  borrow  the  apt  expressions 
pi  Locke,  *  they  begin  by  espousing  the  weU-^mowea  o^m\ov& 
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in  fashion ;  and  then  seek  arguments  to  show  their  beauty, 
or  to  varnish  and  disguise  their  deformity/ 

This  sinister  influence  is  exemplified  in  the  celebrated 
and  much  esteemed  treatise  of  Paley  on  Moral  and  Political 
Philosophy.  Dr.  Paley  was,  as  men  go,  a  wise  and  virtuous 
man.  By  the  qualities  of  his  head  and  heart,  by  the  cast 
of  his  talents  and  aifections,  he  was  fitted,  in  a  high  degree, 
to  seek  for  ethical  truth,  and  to  expound  it  successfully  to 
others.  lie  had  a  clear  and  a  just  imderstanding ;  a  hearty 
contempt  of  paradox,  and  of  ingenious,  but  useless  refine- 
ments ;  no  fastidious  disdain  of  the  working  people,  but  a 
Tvarm  sympathy  with  their  homely  enjoyments  and  suffer- 
ings. He  knew  that  they  are  more  numerous  than  all  the 
rest  of  the  commimity,  and  he  felt  that  they  are  more  im- 
portant than  all  the  rest  of  the  commimity  to  the  eye  of  un- 
clouded reason  and  impartial  benevolence. 

If  the  bulk  of  the  community  had  been  instructed,  so 
far  as  their  position  will  permit,  he  might  have  looked 
for  a  host  oi  readers  from  the  middle  classes :  and  from 
the  better  paid  and  more  intelligent  of  the  working  people. 
To  such  readers,  a  well  made  and  honest  treatise  on  Moral 
and  Political  Philosophy,  in  his  clear,  vivid,  downright, 
English  style,  would  have  been  the  most  easy  and  attractive, 
as  weU  as  instructive  and  useful,  of  abstract  or  scientific 
books. 

But  those  numerous  classes  of  the  community  were  com- 
monly too  coarse  and  ignorant  to  care  for  books  of  the  sort. 
The  great  majority  of  the  readers  who  were  likely  to  look 
into  his  book,  belonged  to  the  classes  which  are  elevated  by 
rank  or  opulence,  and  to  the  peculiar  professions  or  callings 
which  are  distinguished  by  the  name  of  ^  liberal.'  A  steady 
pursuit  of  the  conclusions  of  (/enei-al  utility  was  therefore 
not  the  way  to  professional  advancement,  nor  even  the  short 
cut  to  extensive  reputation.  And  the  character  of  the 
book  betrays  the  position  of  the  writer.  In  almost  every 
chapter,  and  in  almost  every  page,  his  fear  of  oiFending  the 
prejudices  of  his  audience  palpably  suppresses  the  sugges- 
tions of  his  clear  and  vigorous  reason,  and  masters  the  better 
aifections  which  inclined  him  to  the  general  good. 

He  was  one  of  the  greatest  and  best  of  the  great  and 
excellent  writers,  who,  by  the  strength  of  their  philosophical 
genius,  or  by  their  large  and  tolerant  spirit,  have  given  im- 
perishable lustre  to  the  Church  of  England,  and  extinguished 
or  softened  the  hostility  of  many  who  reject  her  creed. 
He  may  rank  with  the  Berkeleys  and  Butlers,  with  the 
Bumets,  Tillotsons  and  Hoadlys. 

But,  in  spite  of  the  esteem  with  which  I  regard  his 
memory,  truth  compels  me  to  add  that  the  book  is  unworthy 
of  the  man.  For  there  is  much  ignoble  truckling  to  the 
dominant  and  influential  few.    There  is  a  deal  of  shabby 
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lopliistry  in  defence  or  extenuation  of  abuses  wliicli  tlie  few       Leot. 
ure  interested  in  upholding.  III^ 

If  there  were  a  reading  public  numerous,  discerning,   ^"~    • 
md  impartial^  the  science  of  ethics,  and  all  the  various 
sciences  which  are  nearly  related  to  ethics,  would  advance 
ivith  unexampled  rapidity. 

By  the  hope  w  obtaining  the  approbation  which  it 
B^ould  bestow  upon  genuine  merit,  writers  on  these  subjects 
would  be  incited  to  the  patient  research  and  reflection 
ippropriate  to  a  scientific  mquinr.  They  would  cultivate 
iccuiacy  and  simplicity  of  method,  and  seek  precision,  clear- 
ness and  conciseness,  as  the  first  and  only  essential  requi 
sites  of  style.  And,  what  is  equally  important,  they  would 
become  imbued  with  the  spint  of  dispassionate  inquiry: 
they  would  pursue  truth  with  4ndinerency,*  secure  in 
the  protection  of  a  numerous  and  just  public.  They  would 
scrutinise  established  institutions,  and  current  or  received 
dpinions,  fearlessly,  but  coolly ;  with  the  freedom  which  is 
imperiously  demanded  by  general  utility,  but  without  the 
antipathy  which  is  begotten  by  the  dread  of  persecution. 

This  patience  in  investigation,  this  accuracy  and  distinct- 
oess  of  method  and  style,  this  freedom  and  *  indifierency '  in 
tlie  pursuit  of  the  useml  and  the  true,  would  thoroughly  dis- 
pel the  obscurity  by  which  the  science  is  clouded,  and 
would  dear  it  from  most  of  its  uncertainties.  The  wish, 
the  hope,  the  prediction  of  Locke  would  in  time  be  accom- 
plished :  and  *  ethics  would  rank  with  the  sciences  which 
are  capable  of  demonstration,^  The  adepts  in  ethical,  as  well 
B8  in  mathematical  science,  would  commonly  agree  in  their 
reBults :  And,  as  the  jar  of  their  conclusions  gradually  sub- 
sided, a  body  of  doctrine  and  authority  to  which  the  mvlti" 
tude  might  trust  would  emerge  from  the  existing  chaos. 
For  wmle  the  multitude  would  confine  their  direct  ex- 
amination to  the  elements  of  the  science,  they  would  find 
m  the  unanimous  or  general  consent  of  numerous  and  im- 
partial  inquirers  that  mark  of  trust-worthiness  which 
justifies  reliance  on  authority,  wherever  we  are  debarred  from 
the  opportunity  of  examining  the  evidence  for  ourselves.* 

^  The  period  which  has  elapsed  since  the  foregoing  lecture  was 
written,  if  not  fully  answering  to  the  author's  sanguine  hopes,  yet 
seems  to  have  reached  the  beginning  of  a  tardy  fulfilment  of  some  of 
them.  And  if  sound  conceptioiis  of  ethics  and  political  economy 
have  in  our  own  country  penetrated  more  widely  and  deeply  than  a 
few  years  ago  was  apparent,  I  believe  it  possible  to  discern,  in  the 
writings  of  those  who  have  been  most  successful  in  diffusing  this 
knowledge  amimg  the  populace,  a  trace  at  least  of  Mr.  Austin's  in- 
flaence ;  an  influence  far  more  powerful,  as  I  have  been  assured,  by 
those  conversant  with  his  living  discourse,  than  can  be  estimated  by 
those  acquainted  only  with  the  remains  of  his  writings. — R.  0. 


42 


Province  of  yurisprudence. 


Pabt  I. 
§1- 


w^ 


LECTURE  IV. 


Tho  connec- 
tion of  the 
fourth  with 
the  third 
lecture. 


iNOBDEBto  link  this  lecture  witli  tlie  preceding  one,  I  will 
now  restate,  in  an  abridged  shape,  the  objection  and  the 
answer  with  which  that  lecture  was  occupied. 

The  objection  may  be  put  briefly,  in  the  following 
manner. 

If  utility  be  the  proximate  test  of  positive  law  and  mo- 
rality, it  is  impossible  that  the  rules  of  conduct  actually 
obtaining  atnongst  mankind  should  accord  completely  and 
correctly  with  the  laws  established  hy  the  Deity,  The  index 
to  his  will  is  imperfect  and  uncertain.  His  laws  are  sig- 
nified obscurely  to  those  upon  whom  they  are  binding",  and 
are  subject  to  inevitable  and  involuntary  misconstruction. 

¥  or,  Jlrst  J  positive  law  and  morality,  fashioned  on  the 
principle  of  utility,  are  gotten  by  observation  and  induction 
from  the  tendencies  of  human  actions.  And,  these  actions 
being  infinitely  various,  and  their  effects  being  infinitely 
diversified,  the  work  of  classing  them  and  of  collecting 
their  effects  completely,  transcends  the  limited  faculties 
of  created  and  finite  beings. 

And,  secondly  J  if  utility  be  the  proximate  test  of  posi- 
tive law  and  morality,  the  defects  and  eiTors  of  popular  or 
vulgar  ethics  wiU  scarcely  admit  of  a  remedj^  For  if  ethical 
truth  be  matter  of  science,  and  not  of  immediate  conscious- 
ness, most  of  the  ethical  maxims  which  govern  the  senti- 
ments of  the  multitude  must  be  taken,  without  examina- 
tion, from  human  authority.  And  human  authority  upon 
such  subjects  seems  to  consist  of  conflicting  maxims,  taught 
under  the  influence  of  prejudice— the  offspring  of  sinister 
interests. 

Such  is  the  objection. — The  only  answer  of  which  the 
objection  will  admit,  is  suggested  by  the  remarks  which  I 
offered  in  my  last  lecture,  and  which  I  here  repeat  in  an 
inverted  and  compendious  form. 

In  the^r«^  place,  the  diffusion  of  ethical  science  amongst 
the  great  bulk  oi  mankind  will  gradually  remove  the  obstacles 
which  prevent  or  retard  its  advancement. 

Secondly :  Though  the  many  must  trust  to  authority  for 
a  number  of  subordinate  truths,  they  are  competent  to 
examine  the  elements  which  are  the  ground-work  of  the 
science  of  ethics,  and  to  infer  the  more  momentous  of  the 
derivative  practical  consequences. 

And,  thirdly^  as  the  science  of  ethics  advances,  and  is 
cleared  of  obscurity  and  imcertainties,  they  who  are  de- 
barred from  opportunities  of  examining  the  science  exten- 
sively will  find  an  authority  whereon  they  may  rationally 
rely,  in  the  unanimous  or  general  agreement  of  searching 
and  impartial  inquirers. 
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But  this  answer,  it  must  be  admitted,  merely  extenuates 
ike  objection.  It  shows  that  law  and  momlity  fashioned  on 
the  principle  of  utility  might  approach  continually  and  in- 
definitely to  absolute  perfection.  But  it  grants  that  law 
and  morality  so  &shioned  is  inevitably  defective  and  errone- 
ous: that  if  the  laws  established  by  the  Deity  must  be 
construed  by  the  principle  of  utility,  the  most  perfect  system 
of  ethics  which  the  wit  of  man  could  conceive,  were  a 
partial  and  inaccurate  copy  of  the  Divine  original  or  pattern. 

And  this  (it  may  be  urffed)  disproves  the  theory  which 
makes  the  principle  of  utility  the  index  to  the  Divine  plea- 
sure. For  it  consists  not  with  the  known  wisdom  and  the 
known  benevolence  of  the  Deity,  that  he  should  signify  his 
commands  defectively  and  obscurely  to  those  upon  whom 
they  are  binding. 

But,  admitting  the  imperfection  of  utility  as  the  index 
to  the  Divine  pleasure,  there  is  no  necessary  inference  ^  that 
utili^  is  not  the  index.' 

llie  objection  is  founded  on  the  alleged  inconsistency 
of  evil  with  the  perfect  wisdom  and  goodness  of  God.  But 
the  argument  of  the  objector  proves  too  much.  If  the  argu- 
ment 18  sound,  it  woultt  prove  not  only  that  all  God's  works 
are  in  fact  exempt  &om  evil,  but  also  that  the  notion  con- 
veyed by  the  terms  law  duty  and  sanction,  as  applied  to  the 
Law  of  Qod,  is  a  meaningless  abstraction.  For  these  tenns 
imply  the  presence  of  evil  in  the  world,  and  the  prevention 
or  remedy  of  that  evil  by  a  restraint  which  is  m  itself  a 
further  evil. 

In  truth,  owing  to  causes  hidden  from  the  human  under- 
etanding^  all  the  works  of  God  which  nro  open  to  human 
observation  are  alloyed  with  imperfection  or  evil.  Laws 
or  commands  (like  medicine)  suppose  the  existence  of  evils 
which  they  are  designed  to  remedy,  and  let  them  be  signified 
as  they  may,  they  remedy  those  evils  imperfectly.  Analogy 
might  lead,  us  to  suppose  tha^  the  Deityshould  signify  ms 
commands  defectively  and  o^curely.  That  he  should  do 
so  is  strictly  in  keeping  witn  the  rest  of  his  inscrutable 
ways ;  and  such  imperfection  in  the  mode  of  manifesting 
his  commands  would  be  strictly  analogous  to  the  imperfec* 
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in  fiivour  of  the  theory  which  makes  utility  our  guide. 

My  answer  to  the  objection  is  the  very  argument  which 
the  excellent  Butler,  in  his  admirable  ^  Analogy,'  has  wielded 
in  defence  of  Ohristianity  with  the  vigour  and  the  skill  of  a 
master. 

Considered  as  a  system  of  rules  for  the  guidance  of  human 
conduct,  the  Christian  religion  is  defective.  There  are  also 
circumstances,  regarding  the  manner  of  its  promulgation, 
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whicli  human  reason  vainly  labours  to  reconcile  with  the 
wisdom  and  goodness  of  God.  Still  it  were  absurd  to  argue 
'  that  the  religion  is  not  of  God,  because  the  religion  is  de- 
fective, and  is  imperfectly  revealed  to  mankind.'  For,  since 
evil  pervades  the  universe,  in  so  far  as  it  is  open  to  our 
inspection,  a  similar  objection  will  lie  to  evety  system  of 
religion  which  ascribes  the  existence  of  the  universe  to  a  wise 
and  benevolent  Author.  "Whoever  believes  that  the  universe 
is  the  work  of  benevolence  and  wisdom,  is  concluded,  or 
estoppedj  by  his  own  religious  creed,  from  taking  an  objec- 
tion of  the  kind  to  the  creed  or  system  of  another. 

Analogy  (as  Butler  has  shown)  would  lead  us  to  expect 
the  imperfection  upon  which  the  objection  is  founded. 
Something  of  the  imperfection  which  runs  through  the  frame 
of  the  universe,  would  probably  be  found  in  a  revelation 
emanating  from  the  Author  of  the  universe. 

And  here  my  solution  of  the  difficulty  necessarily  stops. 
To  reconcile  the  existence  of  evil  with  the  wisdom  and 
goodness  of  God  is  a  task  which  surpasses  the  powers  of 
our  narrow  and  feeble  understandings.  From  the  decided 
predominance  of  good  which  is  observable  in  the  order  of 
the  world,  and  from  the  manifold  marks  of  wisdom  which 
the  order  of  the  world  exhibits,  we  may  draw  the  cheering 
inference  Hhat  its  Author  is  good  and  wise.'  Why  the 
world  which  he  has  made  is  not  altogether  perfect,  is  a 
question  impossible  to  solve,  and  idle  to  agitate.  It  is 
enough  for  us  to  know  that  the  Deity  is  perfectly  good ;  and 
that,  since  he  is  perfectly  good,  he  wills  the  happiness  of  his 
creatures.  This  is  a  truth  of  the  greatest  practical  moment. 
For  the  cast  of  the  aftections,  which  we  attribute  to  the 
Deity,  determines,  for  the  most  part,  the  cast  of  our  moral 
sentiments. 

If  we  reject  utility  as  the  index  to  God's  commands,  we 
must  assent  to  the  theory  or  hypothesis  which  supposes  a 
moral  sense.  One  of  the  adverse  theories  which  regard  the 
nature  of  that  index  is  certainly  true.  He  has  left  us  to 
presume  his  commands  from  the  tendencies  of  human  actions, 
or  he  has  given  us  a  peculiar  sense  of  which  his  commands 
are  the  objects.    , 

All  the  hypotheses,  regarding  the  nature  of  that  index, 
which  discard  the  principle  of  utility,  are  built  upon  the 
supposition  of  a  peculiar  or  appropriate  sense.  The  language 
of  each  of  these  hypotheses  differs  from  the  language  of  the 
others,  but  the  import  of  each  resembles  the  import  of  the  rest. 

By  *a  moral  sense,'  with  which  I  am  furnished,  I 
discern  the  human  actions  which  the  Deity  enjoins  and 
forbids :  And,  since  you  and  the  rest  of  the  species  are  pro- 
vided with  a  like  organ,  it  is  clear  that  this  sense  of  mine 
is  *  the  common  sense  of  mankind.'  By  '  a  moral  instinct/ 
with  which  the  Deity  has  endowed  me,  I  am  urged  to  some 
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of  these  actions,  and  am  warned  to  forbear  from  others. 

*  A  pnnciple  of  r^ection  or  conscience^  which  Butler  assures 
me  I  possess,  informs  me  of  their  rectitude  or  pravity.     Or 

*  the  innate  practical  principles,^  which  Locke  has  presumed 
to  question,  define  the  duties  which  God  has  imposed  upon 
me,  with  infallible  clearness  and  certainty. 

The  hypothesis  of  a  moral  sense,  variously  signified  by 
these  various  but  equivalent  expressions,  involves  two  as- 
sumptions :  1st,  That  we  are  gifted  with  moral  sentiments 
which  are  ultimate  or  inscrutable  facts ;  2ndly,  That  these 
inscrutable  sentiments  are  signs  of  the  Divine  wiU,  or  the 
proofs  that  the  actions  which  excite  them  are  enjoined  or 
forbidden  by  God. 

The  first  assumption  involves  certain  positive  and 
negative  propositions ;  it  implies  positively  that  the  concep- 
tions entertamed  by  human  beings  of  certain  human  actions 
are  generally  accompanied  by  certain  sentiments  of  approba- 
tion or  disapprobation,  and  negatively  that  these  sentiments 
are  not  the  consequences  of  reflection  upon  the  tendencies 
of  human  actions,  not  the  consequences  of  education,  nor  the 
consequences  or  efifects  of  any  antecedents  within  the  reach 
of  our  inspection.  To  express  these  negative  propositions 
briefly,  the  sentiments  in  question  are  said  to  be  *  instinctive,' 
or  are  termed  *  moral  instincts.'  This  word  '  instinct,'  it 
must  be  remembered,  is  essentially  negative.  When  we  say 
a  bird  builds  her  nest  by  instinct,  we  merely  mean  that  she 
has  not  been  taught  how  to  do  it  by  example  or  through 
education  imparted  by  others.  This  it  is  necessary  to 
remark,  because  (simple  as  the  meaning  is)  the  advocates  of 
the  theory  now  in  question  are  apt  to  invest  the  word  with 
the  false  and  cheating  appearance  of  a  mysterious  and 
magnificent  meaning. 

In  order  that  we  may  clearly  apprehend  the  nature  of 
these  '  moral  instincts,'  I  will  descend  from  general  expres- 
sions to  an  imaginary  case. 

I  will  take  the  liberty  of  borrowing  Paley's  solitary 
savage :  a  child  abandoned  in  the  wilderness  immediately 
after  its  birth,  and  growing  to  the  age  of  manhood  in 
estrangement  from  human  society.  In  dealing  with  his 
subsequent  history  I  shall  not  follow  Paley,  but  proceed 
after  my  own  fashion. 

I  imagine  that  the  savage,  as  he  wanders  in  search  of 
prey,  meets,  for  the  first  time  in  his  life,  with  a  man.  This 
man  is  a  hunter,  and  is  carrying  a  deer  which  he  has  killed. 
The  savage  pounces  upon  it.  The  himter  holds  it  fast. 
And,  in  order  that  he  may  remove  this  obstacle  to  the 
satisfaction  of  his  hunger,  the  savage  seizes  a  stone,  and 
knocks  the  hunter  on  the  head. — Now,  according  to  the 
hypothesis  in  question,  the  savage  is  aftected  with  remorse — 
not  merely  compassion — but  the  more  complex  emotion  of 
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Part  I.      self-condemnation :  witli  the  feeling  that  haunts  and  tortui*eft 

§  1.         civilized  or  cultivated  men,  whenever  they  violate  rules 

'       '   which  accord  with  their  notions  of  utility,  or  which  they 

have  learned  from  others  to  regard  with  habitual  veneration. 

Again:  Shortly  after  the  incident  which  I  have  now 
imagihed,  he  meets  with  a  second  hunter  whom  he  also 
knocks  on  the  head.  But,  in  this  instance,  he  is  not  the 
•  aggressor.    He  is  attacked,  and  to  prevent  a  deadly  blow 

which  is  aimed  at  his  own  head,  he  kills  the  assailant. — 
Now  here,  according  to  the  hypothesis,  he  is  not  affected 
with  remorse.  The  sufferings  of  the  dying  man  move  him, 
perhaps,  to  compasdon :  but  his  conscience  (as  tlie  phrase 
goes)  is  tranquil.  He  feels  as  you  would  feel  after  a  justifi- 
able homicidie :  after  you  had  sliot  a  highwayman  in  defence 
of  your  goods  and  your  life. 

That  you  should  feel  remorse  if  you  kiU  in  an  attempt 
to  rob,  and  should  not  be  affected  with  remorse  if  you  kill 
a  mm'derous  robber,  is  a  difference  which  I  readily  account 
for  without  the  supposition  of  an  instinct.  The  law  of  your 
country  distinguishes  the  cases :  and  the  current  morality  of 
your  country  accords  with  the  law. 

If  you  have  never  adverted  to  the  reasons  of  that  dis- 
tinction, the  difference  between  your  feelings  is  easily  ex- 
plained by  imputing  it  to  education: — the  influence  of 
authority  and  example  on  opinions,  sentiments,  and  habits. 

If  you  have  adverted  to  the  reasons  of  that  distinction, 
you,  of  course,  have  been  struck  with  its  obvious  utility. 
— Generally  speaking,  the  intentional  killing  of  another  is 
an  act  of  pernicious  tendency.  If  the  act  were  frequent, 
it  would  annihilate  that  general  secmity,  and  that  general 
feeling  of  security,  which  are,  or  should  be,  the  pnncipal 
ends  of  political  society  and  law.  But  the  intentional 
killing  of  a  robber  who  aims  at  your  property  and  life,  is 
an  exception.  Instead  of  being  adverse  to  the  principal 
ends  of  law,  it  rather  promotes  those  ends.  It  tends,  qm 
punishment  would,  to  deter  others  from  the  crime  of 
murder ;  and  in  the  particular  instance,  prevents  the  execu- 
tion of  the  murderous  design,  an  end  which  punishment 
would  be  too  tardy  to  reach.  The  difference  between  the 
sentiments  with  which  you  regard  the  two  acts  is  therefore 
easily  explained  by  your  imputing  it  to  a  perception  of 
utility. 

But  the  difference,  supposed,  between  the  feelings  of  the 
solitary  savage,  cannot,  on  the  hypothesis,  be  imputed  to 
education. 

Nor  can  the  supposed  difference  be  imputed  to  a  per^ 
ception  of  utility. — ^He  knocks  a  man  on  the  head,  that 
he  may  satisfy  his  hunger.  He  knocks  another  on  the 
head,  that  he  may  escape  from  wounds  and  death.  So 
far,  then,  as  these  different  actions  exclusively  regard  him- 
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self,  they  are  equally  good :  and  so  far  as  these  different 
actions  regard  the  men  whom  he  kills,  they  are  equally 
bad.  As  tried  by  the  test  of  utility,  and  with  the  lightB 
which  the  aaoage  possesseSj  the  moral  qualities  of  the  two 
actions  are  precisely  the  same. 

To  the  social  man  the  difference  between  these  actions, 
as  tried  by  the  test  of  utility,  is  immense. — The  general 
happiness  or  good  demands  tlie  institution  of  property: 
that  the  exclusive  enjoyment  conferred  by  the  law  upon  the 
owner  shall  not  be  disturbed  by  private  and  unauthorized 
persons  without  the  authority  of  the  sovereign  acting  for 
the  common  weal.  Were  want,  however  intense,  an  excuse 
for  violations  of  property,  that  beneficent  institution  would 
become  nugatory,  and  the  ends  of  government  and  law 
would  be  defeated. — And,  on  the  other  hand,  the  very 
principle  of  utility  which  demands  the  institution  of  property 
requires  that  an  attack  upon  the  body  shall  be  repelled 
at  the  instant :  that,  if  the  impending  e\il  cannot  be  averted 
otherwise,  the  aggressor  shall  be  slain  on  the  spot  by  the 
party  whose  life  is  in  jeopaixly. 

But  these  are  considerations  which  would  not  present 
themselves  to  the  solitary  savage.  They  involve  a  number 
of  notions  with  which  his  mind  would  be  unfurnished. 
They  involve  the  notions  of  political  society ;  of  supreme 
government ;  of  positive  law ;  of  legal  right ;  of  legal  duty  ; 
of  legal  injury.  The  good  and  the  evil  of  the  two  actions, 
in  so  far  as  the  two  actions  would  affect  the  immediate 
parties,  is  all  that  the  savage  could  perceive. 

The  difference,  supposed  by  the  hypothesis,  between  the 
feelings  of  the  savage,  must,  therefore,  be  ascribed  to  a 
moral  sense,  or  to  innate  practical  principles.  Or  (speaking 
in  homelier  but  plainer  language)  he  would  regard  the  two 
actions  with  different  sentiments,  loe  knoio  not  wJiy, 

The  first  assumption  then  involved  by  the  hypothesis  in 
question,  is  that  certain  inscrutable  sentiments  or  feelings 
accompany  our  conceptions  of  certain  human  actions,  and 
that  these  sentiments  or  feelings  are  ultimate  facts — simple 
elements  of  our  nature.  And  thus  far  the  hypothesis  has 
been  embraced  by  sceptics  as  well  as  by  religionists. 
For  example,  it  is  supposed  by  David  Hume,  in  his  essay 
on  the  *  Principles  of  Alonds,'  that  some  of  our  moral  senti- 
ments spring  from  a  perception  of  utility ;  but  he  also 
appears  to  imagine  that  others  are  not  to  be  analyzed,  or 
belong  exclusively  to  the  psovince  of  taste.  His  intention, 
however,  is  not  clear.  When  ho  speaks  of  moral  senti" 
ments  belonging  to  the  province  of  taste,  ho  may  be  ad- 
verting only  to  the  oriffm  of  benevolence  or  sympathy,  a 
very  different  thing  from  nie  sentiments  of  approbation  or  dis- 
approbation which  accompany  our  judgments  upon  actions. 

The  second  aasumptlDn  is  this : — ^That  the  inscrutable 
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sentiments,  tlie  existence  of  wliicli  is  assumed  by  the  first 
assumption,  are  signs  of  tlie  Divine  will,  or  proofs  tliat  the 
actions  wliicli  excite  them  are  enjoined  or  forbidden  bv 
God. 

In  the  language  of  the  admirable  Butler  (who  is  the 
ablest  advocate  of  the  hypothesis),  the  human  actions  by 
which  these  feelings  are  excited  are  their  direct  and  ap- 
propriate objects :  just  as  things  visible  are  the  direct  and 
appropriate  objects  of  the  sense  of  seeing. 

In  homelier  but  plainer  language,  I  may  put  his  meaning 
thus. — ^As  God  has  given  us  eyes,  in  order  that  we  may 
see  therewith ;  so  has  he  gifted  or  endowed  us  with  the 
feelings  or  sentiments  in  question,  in  order  that  we  may 
distinguish  directly,  by  means  of  these  feelings  or  senti- 
ments, the  actions  which  he  enjoins  or  permits,  from  the 
actions  which  he  prohibits. 

Now,  if  the  Deity  has  endowed  us  with  a  moral  sense 
or  instinct,  we  are  free  of  the  difficulty  to  which  we  are 
subject  if  we  must  construe  his  laws  by  the  principle  of 
general  utility.  According  to  the  hypothesis  in  question, 
the  inscrutable  feelings  which  are  styled  the  moral  sense, 
arise  directly  and  inevitably  with  the  thoughts  of  their  ap- 
propriate objects.  We  cannot  mistake  the  laws  which  God 
has  prescrilied  to  mankind,  although  we  may  often  be 
seduced  by  the  blandishments  of  present  advantage  from 
the  plain  path  of  our  duties.  The  understanding  is  never 
at  a  fault,  although  the  will  may  be  frail. 

But  here  arises  a  small  question. — Is  there  any  evidence 
that  we  are  gifted  with  feelings  of  the  sort  ? 

That  this  question  is  possible,  or  is  seriously  asked  and 
agitated,  would  seem  of  itself  a  sufficient  proof  that  we  are 
not  endowed  with  such  feelings. — ^According  to  the  hypo- 
thesis of  a  moral  sense,  we  are  conscious  of  the  feelings 
which  indicate  God's  commands,  as  we  are  conscious  of 
hunger  or  thirst.  If  I  were  really  gifted  with  feelings  or 
sentiments  of  the  sort,  I  could  no  more  seriously  question 
whether  I  had  them  or  not,  and  could  no  more  blend  and 
confound  them  with  my  other  feelings  or  sentiments,  than  I 
can  seriously  question  the  existence  of  hunger  or  thirst,  or 
can  mistake  the  feeling  which  affects  me  when  I  am  hungry 
for  that  which  affects  me  when  I  am  thirsty. 

The  two  current  arguments  in  favour  of  the  hypothesis 
in  question  are  raised  on  the  following  assertions.  1.  The 
judgments  which  we  pass  internally  upon  the  rectitude  or 
pravity  of  actions  are  immediate  and  involuntary.  2.  The 
moral  sentiments  of  all  men  are  precisely  alike. 

Now  the  first  of  these  venturous  assertions  is  not  uni- 
versally true.    In  numberless  cases,  the  judgments  which 
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we  pass  internally  upon  the  rectitude  or  pravity  of  actions 
are  lieaitating  and  slow.  And  it  not  un&equently  happens 
that  we  cannot  arrive  at  a  conclusion,  or  are  utterly  at  a  loss 
to  determine  whether  we  shall  praise  or  blame. 

And,  giantinff  that  our  moral  sentimente  are  always 
instantaneous  and  inevitaMe,  this  will  not  demonstrate  that 
our  moral  sentimente  are  instinctive.  Sentimente  which  aire 
factitious,  or  begotten  in  the  way  of  association,  are  not  less 
prompt  and  involuntary  than  feelings  which  are  instinctive 
or  inscruteble.  For  example,  we  Degin  bv  loving  money 
for  the  sake  of  the  enjoyment  which  it  purchases.  In  time, 
our  love  of  enjoyment  oecomes  inseparably  associated  with 
the  thought  of  the  money  which  procures  it.  Again:  we 
begin  by  loving  knowledge  as  a  mean  to  ends.  But,  in  time, 
the  love  of  the  ends  becomes  inseparably  associated  with 
the  thought  or  conception  of  the  instrument.  Ouriosity  is 
instantly  roused  by  everv  imusual  appearance,  although 
these  is  no  purpose  which  the  solution  of  the  appearance 
would  answer,  or  although  we  advert  not  to  the  purpose 
which  the  solution  of  the  appearance  might  subserve. 

The  promptitude  and  decision  with  which  we  judge  of 
actions  are  impertinent  to  the  matter  in  question :  for  our 
moral  sentimente  would  be  prompt  and  ineviteble,  although 
they  arose  £rom  a  perception  of  utility,  or  were  impressed 

rn  our  minds  by  the  authority  of  our  fellow-men.  At 
outset  indeed,  the  sentiment  derived  from  either  of  these 
sources  would  hardly  be  excited  by  the  thought  of  the  cor- 
responding action.  But,  in  time,  the  sentiment' would  ad- 
here inseparably  to  the  thought  of  the  corresponding  action ; 
and  without  recalling  the  ground  of  our  moral  approbation 
or  aversion,  would  recur  directly  and  inevitebly  with  the 
conception  of  ito  appropriate  object. 

But,  to  prove  that  moral  sentimente  are  instinctive  or 
inscrutable,  it  is  boldly  asserted,  by  the  advocates  of  the 
hypothesis  in  question,  that  the  moral  sentimente  of  all  men 
are  mnecisely  alike. 

The  argument  raised  on  this  hardy  assertion  may  be 
stated  briefly  as  follows : — ^No  opinion  or  sentiment  wnich 
is  a  result  of  observation  and  induction  is  held  or  felt  by 
all  mankind.  Observation  and  induction,  as  applied  to  the 
same  subject,  lead  diiferent  men  to  different  conclusions. 
But  the  judgmente  which  are  passed  internally  upon  the 
rectitude  or  nravitjr  of  actions,  or  the  moral  sentiments  or 
feelings  whicn  actions  excite,  are  ]^recisely  alike  with  all 
men.  Oonsequentiy,  our  moral  sentimente  or  feelings  were 
neither  acquii^  by  our  own  inductions  from  the  tendencies 
of  actions,  nor  obteined  by  the  inductions  of  others  and 
then  impressed  upon  our  minds  by  human  authority  and 
example.  Therefore,  our  moral  sentiments  are  instinctive, 
or  are  ultimate  or  inscruteble  facts. 
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Now,  although  the  assertion  were  granted  that  the  moral 
sentiments  of  aU  men  were  precisely  aJike^  it  would  hardly 
follow  that  moral  sentiments  are  instinctive. 

But  the  assertion  is  groundless,  and  contradicted  by  no- 
torious facts.  That  the  respective  moral  sentiments  of 
different  ages  and  nations,  and  of  different  men  in  the  same 
age  and  nation,  have  differed  to  infinity,  is  a  proposition 
resting  on  facts  so  familiar  to  every  instructed  mind,  that  I 
should  hardly  treat  mj  hearers  with  due  respect  if  I  at- 
tempted to  establish  it  by  proof.  I  therefore  assume  it 
without  an  attempt  at  proof;  and  I  oppose  it  to  the  assertion 
which  I  am  now  considering,  and  to  the  argument  which  is 
raised  on  that  assertion. 

The  plain  and  glaring  fact  is  this. — ^With  regard  to 
actions  of  a  few  classes,  the  moral  sentiments  of  most, 
though  not  of  all  men,  have  been  alike.  But,  with  regard 
to  actions  of  other  classes,  their  moral  sentiments  hasre 
differed,  through  every  shade  or  degree,  firom  slight  diversity 
to  direct  opposition. 

And  this  is  what  might  be  expected,  supposing  that  the 
principle  of  general  utility  is  our  only  guide  or  index  to  the 
tacit  commands  of  the  Deity.  For,  first,  the  positions 
wherein  men  are,  in  different  ages  and  nations,  are,  in  many 
respects,  widely  different :  and,  secondly,  since  human  tastes 
ai*e  various,  and  human  reason  fallible,  men's  moral  senti- 
ments must  often  widel}^  differ  even  in  respect  of  the  cir- 
cumstances wherein  their  positions  are  alike.  But,  with 
regard  to  actions  of  a  few  classes,  the  dictates  of  utility  are 
the  same  at  all  times  and  places,  and  are  also  so  obvious 
that  they  hardly  admit  of  mistake  or  doubt.  And  hence 
would  naturally  ensue  what  observation  shows  us  is  the 
fact :  namely,  a  general  resemblance,  with  infinite  vaiiely, 
in  the  systems  of  law  and  morality  which  have  actoally 
obtained  in  the  world. 

According  to  the  hypothesis  which  I  have  now  stated 
and  examined,  the  moral  sense  is  our  ordy  index  to  the  tacit 
commands  of  the  Deity.  According  to  an  intermediate 
hypothesis,  compounded  of  the  hypotibesis  of  utility  and'the 
hypothesis  of  a  moral  sense,  the  moral  sense  is  om*  index  to 
some  of  his  tacit  commands,  but  the  principle  of  general 
utility  is  our  index  to  others. 

In  so  far  as  I  can  gather  his  opinion  from  his  admirable 
sermons,  it  would  seem  that  the  compound  hypothesis  was 
embraced  by  Bishop  Butler.  But  of  this  I  am  not  certain : 
for,  from  many  passages  in  those  sennons,  we  may  perhaps 
infer  that  he  thought  the  moral  sense  our  only  index  or 
guide. 

The  compound  hypothesis  now  in  question  naturally 
arose  from  the  fact  to  which  I  have  already  adverted. — ^Wili 
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regard  to  actions  of  a  fow  classes,  the  moral  sentiments  of 
most;  though  not  of  all  men,  have  been  alike.  With  regard 
to  actions  of  other  classes,  their  moral  sentiments  have 
differed,  through  every  shade  or  degree,  from  slight  diversity 
to  direct  opposition. — In  respect  to  the  classes  of  actions, 
with  regard  to  which  their  moral  sentiments  have  agreed 
there  was  some  show  of  reason  for  the  supposition  of  a 
moral  sense. — In  i-espoct  to  the  classes  of  actions,  with 
regard  to  which  their  moral  sentiments  have  differed,  the 
suppositiou  of  a  nioi'al  sense  seemed  to  be  excluded. 

jQkit  the  modified  or  mixed  hypothesis  now  in  question 
is  not  less  halting  than  the  piu«  hypothesis  of  a  nioi'al 
sense  or  instinct. — With  regard  to  actions  of  a  few  classes, 
the  moral  sentiments  of  most  men  have  concurred  or  agreed. 
But  it  would  be  hardly  possible  to  indicate  a  sinti^Ie  class  of 
ictions,  with  re^^ard  to  which  all  men  have  thoupfht  and 
felt  alike.  And  it  is  clear  that  everj'  objection  to  the  simple 
)r  pure  hypothesis  may  be  urged,  with  slight  adaptations, 
igainst  the  modified  or  mixed. 

At  this  point  I  will  briefly  indicate  tlio  practical  im- 
)ortance  of  the  above  disquisition  to  a  treatise  occupied  with 
ihe  rationale  of  jurisprudence. 

By  modem  writers  on  jurisprudence,  law  (including  in 
.he  term  positive  law  and  a  portion  of  positive  morality^  is 
livided  into  Imo  natural  2Jii  law  positive,  liy  the  classical 
Roman  jurists,  borrowing  from  the  Greek  philosophers,  ^*?/« 
^vHe  (or  positive  law  together  with  a  portion  of  positive 
uomlity)  is  divided  intoj^  gentium  and  jm  civile.  These 
ire  exactly  eqiuvalent  divisions. 

By  reason  of  these  respective  divisions  of  latOy  crimes 
lie  divided,  by  modem  writei-s  on  jmispnideuce,  into  '  mala 
'n  M '  and  *  mala  quia  prohibita :  '—by  the  classical  Roman 
jurists,  into  crimes  juHs  gentium  and  crimes  jure  civili, 
\nd  these  dimions  of  crimes,  like  the  diusions  of  law 
wberefrom  they  are  respectivelv  deiived,  are  equivalent. 

Now  without  a  clear  appretension  of  the  hj'potliesis  of 
itility,  of  the  pure  hypothesis  of  a  moral  sense,  and  of  the 
uodiiied  or  mixed  h3rpothesis  which  is  compounded  of  the 
)thers,  the  distinction  of  law  into  natural  and  positive,  with 
;he  various  derivative  distinctions  which  rest  upon  that 
uain  one,  are  utterly  unintelligible.  Assuming  the  hypo- 
iheeis  of  utility,  or  assuming  the  pure  hypothesis  of  a  moml 
lenae,  these  distinctions  are  senseless,  l^ut,  assuming  the 
intermediate  hypothesis  which  is  compounded  of  the  others, 
306itive  law,  and  also  positive  morality,  is  inevitably  dis- 
inguished  into  natural  and  ^itive.  In  other  words,  if  the 
nraified  or  mixed  hypothesis  be  founded  in  truth,  positive 
luman  niles  fall  into  two  parcels: — 1.  Positive  human  rules 
grhich  obtain  with  all  mankind;   and  the  conformity  of 
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wliicli  to  Divine  commands  is,  thei'efore,  indicated  by  the 
moral  sense :  2.  Positive  liuman  rules  whicli  do  not  obtain 
universally ;  and  the  conformity  of  which  to  Divine  com- 
mands is,  therefore,  not  indicated  by  that  infallible  guide. 

Having  stated  the  hypothesis  of  utility,  the  hypothesis 
of  a  moral  sense,  and  the  modified  or  mixed  hypothesis 
which  is  compounded  of  the  others,  I  vsill  close  my  disquisi- 
tions on  the  index  to  God's  commands  with  an  endeavour  to 
clear  the  hypothesis  of  utility  from  two  current  though  gross 
misconceptions. 

Of  the  writers  who  maintain  as  well  as  those  who  impugn 
the  theory  of  utility,  three  out  of  four  fall  into  one  or  the 
other  of  the  following  errors. — 1.  Some  of  them  confound 
the  motives  which  ought  to  determine  our  conduct  with  the 
proximate  measure  or  test  to  which  our  conduct  should  con- 
form and  by  which  our  conduct  should  be  tried.— 2.  Others 
confound  tiie  theory  of  general  vtility  with  that  theory  or 
hypothesis  concerning  the  origin  of  benevolence  which  is 
branded  by  its  ignorant  or  disingenuous  adversaries  with  the 
misleading  and  mvidious  name  of  the  selfish  system, 

I  wiU  examine  these  two  errors  in  their  order. 

According  to  the  theory  of  utility,  the  measure  or  test  of 
human  conduct  is  the  law  set  by  God  to  his  human  creatures. 
Now  some  of  his  commands  are  revealed,  whilst  others  are 
unrevealed.  The  commands  which  God  has  revealed,  we 
must  gather  from  the  terms  wherein  they  are  promulgated. 
The  conmiands  which  he  has  not  revealed,  we  must  construe 
by  the  principle  of  utility :  by  the  probable  effects  of  our 
conduct  on  that  general  happiness  or  good  which  is  the  final 
cause  or  purpose  of  the  good  and  vrise  lawgiver  in  all  his 
laws  and  commandments. 

Strictly  spealring,  therefore,  utility  is  not  the  measure  to 
which  our  conduct  should  conform,  nor  the  test  by  which 
our  conduct  should  be  tried.  It  is  not  in  itself  the  source 
or  spring  of  our  highest  or  paramount  obligations,  but  it 
guides  us  to  the  source  whence  these  obligations  flow.  It  is 
Qie  index  to  the  measure,  the  index  to  the  test.  But,  since 
we  conform  to  the  measure  by  following  the  suggestions  of 
the  index,  I  may  say  with  sufficient,  though  not  with  strict 
propriety,  that  utility  is  the  measure  or  test  proximately  or 
tmmediately.  Accordingly,  I  style  the  Divine  conunands 
the  ultimate  measure  or  test :  but  I  style  the  principle  of 
utility,  or  the  general  happiness  or  good,  the  proximate 
measure  to  which  our  conduct  should  conform,  or  the^art^ 
mate  test  by  which  our  conduct  should  be  tried. 

Now,  though  the  general  good  is  that  proximate  measure, 
or  test  J  it  is  not  in  all,  or  even  in  most  cases,  the  motive  or 
indtwement  which  ought  to  determine  our  conduct.    If  our 
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conduct  were  always  detennined  by  it  considered  as  a  m^      Lbct. 
ftoe  or  iniwiemenJt^  our  conduct  woiud  often  disagree  with  it        IV. 
conndered  as  the  Handard  or  meamre»  "* — ■    ** 

Though  these  propositions  may  sound  like  paradoxes, 
they  are  perfectly  just.  I  cannot  here  go  through  the  whole 
of  the  proo&  hj  which  they  are  capable  of  bein^  established 
beyond  contradiction.  I  shall  content  myself  with  throwing 
out  some  hints  by  way  of  illustration. 

By  the  general  ovpvhUc  good  or  happiness  I  mean  the 
agmgate  enjoyments  of  the  individuals  to  whom  I  refer 
cofiectiYely  by  the  words  ^general ' or  ^ public,^  These  words 
*  general/  '  public/  and  others  such  as  '  family/  '  country/ 
<  mankind/  are  concise  expressions  for  a  niuuber  of  individual 
persons  considered  collectively  or  as  a  whole.  If  the  good 
of  those  persons  considered  singly  were  sacrificed  to  the 
supposed  good  of  the  whole,  the  general  good  would  be 
destroyed  oy  the  sacrifice.  The  general  good  would  be 
sacrificed  to  the  name  of  the  general  good : — ^an  absurdity 
when  broadly  stated,  but  nevertheless  a  consequence  to 
which  some  current  notions,  for  example  the  notion  of  the 
puhUc  good  current  in  the  ancient  repuolics,  have  inevitably 
tended. 

Now  {speaking  generally)  every  individual  is  the  beet 
possible  judge  of  nis  own  interests :  of  what  will  affect  him- 
self with  the  greatest  pleasures  and  pains.  Compared  with 
this  intimate  Knowledge,  his  knowledge  of  the  interests  of 
others  is  vague  conjecture. 

If  every  individual  neglected  his  own  for  the  sake  of 
pursuing  and  promoting  the  interests  of  others,  the  interests 
of  every  individual  would  be  managed  unskilfullv ;  and  the 
general  or  public  good  would  diminish  with  the  good  of 
the  individuals  of  wnom  that  general  or  public  is  constituted 
or  composed. 

Oonseauently,  the  principle  of  general  utility  imperiously 
demandB  tnat  each  shall  conunonly  attend  to  his  own  rather 
than  to  the  interests  of  others :  that  he  shall  not  habitually 
neglect  that  which  he  knows  accurately  in  order  that  he  may 
hamtually  pursue  that  which  he  knows  imperfectly. 

This  IS  also  th^  arrangement  which  the  Author  of  man's 
nature  manifestly  intended.  For  our  self-regarding  afiections 
are  steadier  and  stronger  than  our  social :  the  motives  by 
which  we  are  urged  to  pursue  our  peculiar  good  operate 
with  more  constancy,  and  commonly  with  more  energy,  than 
the  motives  by  which  we  are  solicited  to  pursue  the  good  of 
our  fellows. 

The  principle  of  general  utility  does  not  demand  of  us 
that  we  uiaU  cQways  or  habitually  intend  the  general  good : 
bat  only  that  we  shall  never  pursue  our  own  peculiar  good 
by  means  inconsistent  with  that  paramount  object. 

For  example :  A  man  delves  or  spins  to  put  money^  in  his 
mme,  and  not  with  the  purpose  or  thought  of  promoting  the 
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gpdneral  ii^ll-'being.  But  by  delving  or  spinning,  lie  adds  to 
thd  sum  of  commodities :  and  promotes  tiiat  general  -w^" 
being,  whicb  is  not,  and  ought  not  to  be,  his  practical  end. 
General  utility  is  not  his  motive  to  action.  But  his  action 
conforms  to  utility  considered  as  the  standard  of  conduct : 
and,  when  tried  by  the  test  of  utility,  deserves  approbation. 

Again :  Of  aU  pleasures  bodily  or  mental,  the  pleasures 
of  mutual  love,  cemented  by  mutual  esteem,  axe  the  most 
enduring  and  varied.  They  therefore  contribute  k^  to 
swell  the  sum  of  human  happiness.  And  for  that  reason, 
the  well-wisher  of  the  general  good  must  consid^  them 
with  much  complacency.  But  he  is  &r  &om  maintaining 
that  the  general  good  ought  to  be  the  motive  of  tilie  lover. 
It  was  never  contended  or  conceived  by  a  sound,  orthodox 
utilitarian,  that  the  lover  should  kiss  his  mistress  with  an 
eye  to  the  common  weal. 

And  by  this  last  example,  I  am  naturally  conducted  to 
this  further  consideration. 

Even  where  utility  requires  that  benevolence  shall  be  our 
motive,  it  commonly  requires  that  we  shall  be  determined  by 
partial  rather  than  by  general  benevolence :  b^  the  love  of 
mmily,  rather  than  by  sympathy  with  the  vnder  circle  of 
Mends  or  acquaintance :  by  sympathy  with  M^ds  or  ac- 
quaihtance,  rather  than  by  patriotism :  by  patriotisdi,  or  love 
of  country,  rather  than  by  the  larger  humanity  which  em- 
braces mankind. 

In  short,  the  principle  of  utility  requires  that. we  shall 
act  ^ith  the  utmost  effect,  to  the  end  of  producing  good. 
And  (speaking  generally)  we  act  most  effectively  to  mat  end 
when  our  motive  or  inducement  to  conduct  is  the  most 
urgent  and  steady,  when  the  sphere  ^herein  we  act  is  the 
most  restricted  and  the  most  familiar  to  us,  and  when  the 
purpose  which  we  directly  pursue  is  the  most  determinate 
or  precise. 

The  foregoing  general  statement  must^  indeed,  be  received 
with  numerous  limitations.  The  principle  of  utility  not 
unfrequently  requires  that  the  order  at  which  1  have  pointed 
shall  be  inverted  or  reversed:  that  the  self-regarding  affec- 
tions shall  yield  to  the  love  of  family,  or  to  sympathy  with 
friends  or  acquaintance :  these  to  the  love  of  countiy  t  the 
love  of  countay  to  the  love  of  mankind :  in  short  that  the 
general  happiness  or  good,  which  is  always  the  test  of  our 
conduct,  snail  also  be  the  practical  end  to  which  our  con- 
duct is  directed. 
badn?8?S  *"  In  order  further  to  dissipate  the  confhsion  of  ideas  giving 

motives.  nse  to  the  misconception  last  examined,  I  shall  here  pauise 
to  analyze  the  expression  'goDd  and  bad  motives,*  and  to 
show  in  what  sense  it  represents  a  sound  distinction; 

Properly  speaking,  no  motive  is  either  good  or  bad: 
since  there  is  no  motive  which  may  not  by  possibility,  and 
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grldcii.^ko66  not;  occasionally  in  fact,  lead  botli  to  beneficial       Lkot. 
ii|d  tQ  naischievous  conduct.  ^^'    ^ 

ISiuB  in  the  case  which  I  have  ah^eady  used  as  an  illus- 
tzaitioii,  that  of  the  man  who  digs  or  weaves  for  his  own 
sabeistonce ;  the  motiye  is  self-regarding,  but  the  action  is 
beaefidaL  The  same  motive;  the  desire  of  subsistence,  may 
lead  to  pernicious  acts,  such  as  stealiujOf.  Love  of  reputa- 
laon  ia  a  motiye  generally  productive  of  beneficial  acts ;  and 
vHith  some  pefrsons  a  most  powerful  incentive  to  acts  for  the 
paUic  good*  That  fonn  of  love  of  reputation  called  vanity, 
on  the  other  hand;  implyinop,  as  it  does,  that  the  aim  of  its 
poesessor  ia  set  upon  worthless  objects,  commonly  leads  to*a 
waste  of  enezi^;  and  is  therefore  of  evil  tendency.  Yet  if 
Bubordinated  m  the  individual  to  other  springs  of  action. 
Bud  existing  merely  as  a  latent  feeling  of  self-complacency 
smaiog  out  of  considerations  however  foolish  or  unsubstan- 
tial|  it  may  be  liarmless,  or  even  useful  as  tending  to  conserve 
energy.  Benevolence,  on  the  other  hand,  and  even  religion, 
tJioo^  certidnly  unselfish,  and  generally  esteemed  good 
motiyeB,  may,  when  narrowed  in  their  aims,  or  directed  by 
a  perverted  understanding,  lead  to  most  pernicious  actions. 
For  instance,  the  affection  for  children  is  with  many  per- 
Bons  more  apt. to  lead  to  acts  contrary  to  the  public  good 
than  any  purely  selfish  motive ;  and  the  palliation,  which 
the  Bopposed  goodness  of  the  motive  constitutes  in  the  eyes 
of  the  public  for  the  pernicious  act,  encourages  men  to  do 
for  the  sake  of  their  cnildren,  actions  which  they  would  be 
aahamed  to  do  for  their  own  direct  interest.  Even  that  en- 
laxffed  benevolence  which  embmces  hiunanity,  may  lead  f  o 
actiona  extremely  mischievous,  unless  guided  by  a  perfectly 
Boimd  judgment :  e.g.  attempts  at  tyrannicide. 

But,  although  every  motive  may  lead  to  good  or  bad, 
Bome  are  pre-eminently  likely  to  lead  to  good  j  e.g.  benevo- 
lence, love  of  reputation,  religion.  Others  pi-e-eminently 
liltely  to  lead  to  bad,  and  little  likely  to  lead  to  good ;  e.g. 
the  anti*60cial : — antipathy — particular  or  generaL  Others, 
agauL  are  as  likely  to  lead  to  ^ood  as  to  bad ;  e.g,  the  self- 
regaroing.  They  are  the  origin  of  most  of  the  steady  in- 
duatiy,  but  also  of  most  of  the  ofiences  of  men. 

In  this  qualified  sense  we  may  correctly  speali  of  good 
motiyee, — good  dispositions :  and  these  ouglit  to  be  recog- 
niaed  and  approved.  For  tlie  quality  of  the  act,  though 
ultimately  tested  by  its  confonnity  to  utility,  does  to  some 
extent  depend  upon  the  motive  or  disposition.  These  are 
the  springs  of  action.  It  is  important  that  they  should  be 
abundant  and  hecdthy :  but  whether  their  efiect  shall  be  a 
bounteous  harvest  or  a  desolating  torrent  depends  on  how 
they  are  guided  and  directed. 

To  a^ufit  the  respective  claims  of  the  selfish  and  social 
motives,  of  partial  sympathy  and  general  benevolence,  is  a 
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task  which  heloii£;s  to  the  detail^  rather  than  to  the  principles 
of  ethics ;  and  if  pursued  would  lead  me  too  &r  £rom  the 
appropriate  purpose  of  my  Course.  What  I  have  suggested 
wUl  suffice  to  conduct  the  reflecting  to  the  following  con- 
clusions. 1.  General  utility  considered  as  the  measure  or 
test,  differs  firom  general  utility  considered  as  a  motive  or 
inducement.  2.  Our  conduct,  if  truly  adjusted  to  the 
principle  of  utility,  would  conform  to  rules  &shioned  on  the 
principle  of  utilify,  or  be  guided  by  sentiments  associated 
with  such  rules.  But,  this  notwithstanding,  general  utility, 
or  the  general  happiness  or  good,  would  not  be  in  all,  or  even 
in  most  cases,  our  motive  to  action  or  forbearance. 

Having  touched  on  the  first  of  the  two  misconceptions, 
I  will  now  advert  to  the  second. 

They  who  fall  into  this  misconception  are  guilty  of  two 
errors.  1.  They  mistake  and  distort  the  hypothesis  concern- 
ing the  origin  of  benevolence  which  is  styled  the  Beljkh 
system,  2.  They  imagine  that  that  hypothesis,  as  thus  mis- 
taken and  distorted,  is  an  essential  or  necessary  ingredient 
in  the  theory  of  utility.  The  first  of  these  mistakes  is  made 
amongst  others  by  Godwin,*  the  second  by  Paley. 

I  will  examine  the  two  errors  ^into  which  the  misconcep- 
tion may  be  resolved,  in  the  order  wherein  I  have  stated 
them. 

1 .  According  to  an  hypothesis  of  Hartley  and  of  various 
other  writers,  benevolence  or  sympathy  is  not  an  ultimate 
fact, — ^it  emanates  from  self-love,  or  from  the  self-regarding 
afiections,  through  that  familiar  process  styled  '  the  asso- 
ciation of  ideas,'  to  which  I  have  already  adverted. 

It  follows  that  these  writers  dispute  not  the  existence  of 
disinterested  benevolence  or  sympathy :  but,  assuming  the 
existence  of  the  feeling,  they  endeavour  to  trace  it  to  the 
simpler  and  ulterior  feeling  of  which  they  believe  it  the 
ofispring. 

Yet,  palpable  as  this  consequence  is,  it  is  fancied  by 
many  opponents  of  the  theory  of  utility,  and  even  by  some 
of  its  adherents,  that  these  writers  dispute  the  eocistence  of 
disinterested  benevolence  or  sjinpathy. 

According  to  the  hypothesis  m  question,  as  thus  mistaken 
and  distorted,  we  have  no  sympathy  properly  so  called  with 
the  pleasures  and  pains  of  ouiers.  That  which  is  styled 
sympathy,  or  that  which  is  siyled  benevolence,  is  provident 
regard  to  self.    Every  good  office  done  by  man  to  man 


•  *  Enquiry  concerning  Political  Justice.'  By  William  Godwin. 
January,  1793,  book  iv.  ch.  viii.  I  presume  the  author  classes 
Godwin  amongst  the  adherents  of  the  theory  of  utility.  This  writer 
certainly  anticipates,  under  the  name  of  the  principle  ofjuatice,  some 
of  the  arguments  most  effectively  urged  in  favour  uf  the  theory  of 
utility  by  its  more  modem  adherents. — R.  C. 
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spring  ftom  a  oakiulallMn  of  which  self  is  the  object.    We       Laor. 
peiceiye  that  we  dejtend  on  others  for  much  of  our  own        IV. 
iimpineee :  and^  perceiving  this,  we  do  good  unto  others  that   ^  -    -    -' 
others  may  do  it  unto  us.* 

2.  Haying  thus  mistaken  and  distorted  the  so-called 
idJUk  ty^em,  many  opponents  of  the  theofy  of  utUUy, 
tc^ther  with  some  adherents  of  tiie  same  theory,  imagine 
that  the  former,  as  thus  mistaken  and  distorted,  is  a  neces- 
sary portion  of  the  latter.  And  hence  it  naturally  follows, 
that  the  adherents  of  the  theory  of  utility  are  styled  by 
many  of  its  opponents  ^selfish,  sordid,  and  cold-olooded 
calculators.' 

Accorcting   to  the  theory  of  utility,  the  prindple  of 

Cnrdl  utili^  is  the  index  to  God's  commands.  Tnough 
eyolence  be  nothing  but  a  name  for  proyident  regard 
to  self,  we  are  moyed  by  regard  to  self,  when  we  thinls  of 
the  awful  sanctions  of  uiose  commands  to  pursue  the  gener- 
ally useful,  and  to  forbear  £rom  the  generally  permoious. 
Tms  is  the  yersion  of  the  theory  of  utility  rendcom  by  Pdey. 
He  lays  down  general  utility  as  the  proximate  test  of  con- 
duct ;  but  he  supposes  that  all  the  motiyes  by  which  our 
conduct  is  deterxmned  are  j^urely  self-i^egarding. 

Now  the  theory  of  ethics,  which  I  style  the  theory  of 
utility,  has  no  necessary  connection  with  any  theory  of  mo- 
tiyes; nor  is  it  concerned  with  any  hypothesis  as  to  the 
nature  or  oiA^pix  of  beneyolence  or  sympathy.  I  think 
Pale/s  yersion  of  the  theory  of  utility  is  coherent :  though 
I  think  his  theory  of  motiyes  miserably  partial  and  shallow, 
and  that  mere  regard  to  self,  although  it  were  neyer  so  pro- 
vident, would  hardly  perform  the  office  of  genuine  benevo- 
lence or  sympathy.  For  if  genuine  benevolence  or  sympathy  is 
a  portion  of  our  nature,  it  lumishes,  besides  the  self-regarding 

*  The  selfish  sjrstem,  in  this  its  literal  import,  is  flatly  incon- 
ftstent  with  obvious  facts,  and  is  hardly  deserving  of  serions  refuta- 
tion. We  are  daily  and  hourly  con«ctou«  of  disinterested  benevolence 
or  sympathy  in  the  sense  of  wishing  the  good  of  others  without 
reji^ard  to  our  own.  And  here  I  must  note  an  ambiguity  of  the 
word  9eUith,  In  the  wider  sense  all  motives  are  selfish.  A  motive 
is  a  wish,  and  therefore  a  pain  affecting  a  man's  self,  which  seeks 
r^ef.  In  the  narrower  sense  selfish  motives  are  opposed  to  benevo- 
lent ones.  To  obviate  the  ambiguity  Bcntham  discards  the  word 
tdfish.  The  motives  which  solicit  us  to  pursue  the  good  of  others 
he  styles  social.  Those  which  impel  us  to  pursue  our  own  advan- 
tagehe  styles  se^f-regarding.  Besides  this,  there  are  disinterested 
motives  by  which  we  are  solicited  to  visit  others  with  evil.  These 
disinterested  but  malevolent  motives  Bontham  styles  anti-social. 
The  existence  of  such  motives  has  been  questioned,  but  in  imputing 
them  to  human  nature,  Bentham  is  not  singular.  Their  existence 
is  assumed  by  Aristotle  and  Butler,  and  by  all  who  have  examined 
the  springs  or  motives  of  conduct.  And  the  fact  is  easily  explained 
by  the  ul-pervading  principle  which  is  styled  *  the  association  of 
ideas.* 
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DdAtiye^  a  distinct  inducement  to  confltilt  the  general  ^Ood, 
namely,  a  disinterested  regard  for  the^  general  wel&xe  or 
lia]^piness.  And  without  this  the  motives  impelling  us  tO  pro- 
mote the  general  good  would  be  more  defectiye  than  they  are. 
But  whether  benevolence  or  sympathy  be  a  simple  or  .ulti- 
mate fact,  or  be  engendered  by  the  prmcipb  of  association 
on  the  self-regarding  affections,  it  w  one  of  the  motives  by 
which  our  conduct  is  determined.  And,  on  either  pf  the 
conflicting  suppositions,  the  principle  of  utility,  and  not 
benevolence  or  sympathy,  is  the  measure  or  test  of  conduct : 
For  as  conduct  may  be  generally.  useM,  though  the  motive 
is  self-regarding ;  so  may  conduct  be  generally  pernicious, 
though  the  motive  is  purely  benevolent.  Accordingly,  in  all 
his  expositions  of  the  theory  of  utility,  Bentham  assumes  or 
supposes  the  existence  of  disintereefted  sympathy,  and 
scarcely  adverts  to  the  hypotheses  which  regard  the  origin 
of  the  feeling.* 
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LECTURE  V. 

The  term  laWf  or  laicsy  is  applied  to  the  following  objects : 
— to  laws  proper  or  properly  so  called',  and  to  laws  im- 
properly so  called :  to  objects  which  have  all  the.e^i^tials 
of  an  imperative  law  or  rule,  and  are  said  to  resemble  (in 
the  narrow  sense  of  the  word) :  and  to.  object^  which  ai'e 
wanting  in  some  of  those  essentials,  but*  to  which  the  term 
is  imduly  extended  either  by  reason  of  analogy  or  in  the 
way  of  mietaphow 

What  is  here  meant  by  the  wordresemftZc,  arid  by  the 
word  analogy  J  may  be  explained  as  follows,  Itesemhlance, 
in  the  wider  sense  of  the  word,  includes  every  degree  of 
likeness  between  objects  or  classes  of  objects.  But  in  the 
narrower  sense  and  m  the  language  of  logic,  objects  which 
have  all  the  qualities  composing  the  essence  of  the  clas^j  and 
all  the  qualities  which  ai*e  the  consequences  of  those  compos- 
ing the  essence,  resemble. 

Analogy  in  the  original  and  proper  sense  of  the  word  is 
used  to  express  the  relation  between  two  objects  or  groups 
of  objecte  which  consists  in  the  fact  that  one  has  some  of 
the  properties,  and  the  other  all  the  properties  of  a  class 
expressly  or  tacitly  referred  to. 

•  But  iere  I  may  remark  that  although  not  directly  4in  ingre- 
dient in  tiie  theory  of  utilit}',  tho  hypothesis  of  Hartley  is,  if  well 
founded)  very  important  in  determining  the .  nature  of  a  sound 
system  of  education.  For  as  I  have  shown  the  importance  of 
motives,  which  are  the  springs  of  action,  it  follow^  that  the  process 
by  which  they  are  generated  is  of  great  practical  moment,  an^ 
well  deserving  of  close  and  minute  examination. 


Resemblance-- A  nalogy — Metaphor, 

Metaphor,  in  its  larger  s^se,  ma^  be  defined  as  the 
tnoisS^rence  of  a  term  ttom  its  primitive  signification  to 
ol)]ect8  to  whicli  it  is  applied  in  a  secondaiy  sense.  An 
analogy  real  or  supposed  is  always  the  ground  of  the  trans- 
for^iice  j  hence  eyeiy  metaphor  is  an  ajoalogical  application 
of  a  tenn^  and  every  analogical  application  of  a  term  is  a 
metaphor. 

In  common  parlance^  however,  analogy  has  come  to  be 
used  in  a  somewhat  nan'ow  and  definite  sense ;  namely,  to 
mark  the  resemblance  between  natural  objects  which  do  not 
belong  to  the  same  species  (that  is  to  say,  a  natiu-al  division 
whidh  we  conceive  of  as  a  somewhat  narrow  one),  but  which 
do  belong  to  the  same  ffenuSj  order,  clasSf  or  whatever  name 
may  be  used  to  denote  a  larger  natimil  division  of  objects. 
To  explain  the  distinction  fully  would  require  a  solution  of 
the -question — ^What  are  the  criteria  of  a  true  classification 
of  natural  objects : — a  question  amongst  the  most  profound 
of  those  wMch  are  in  any  way  hopeful  of  solution.*  But 
the  distinction  maybe  suggested  by  a  single  illustration. 
There  is  a  close  resemblance  between  a  leaf  and  the  petal  of 
a  flower — ^there  is  an  analogy  between  both  these  and  the 
breathing  organs  of  an  animal.  But  when  a  feature  of  the 
human  ibce  is  desciibed  as  '  tip-tilted  like  the  petal  of  a 
flower/  we  are  conscious  that  the  expression  is  bised  on  a  re- 
mote and  faucifid  resemblance.  Accordinpfly  we  say  that  the 
expression  is  a^?^7*6  of  speech.  To  call  the  feature  in  (][ues- 
tion  a '  petal  *  (not  because  it  breathes,  but  because  it  is 
*  tip-tilted '),  would  be  a  metaphor. 

Now  it  is  convenient  to  make  a  similar  distinction  be- 
tween the  terms  analogy  and  metaphor  as  applied  to  the 
complex  objects  comprehended  by  the  tt>nn  law  or  law?. 
Of  &WS,  improperly  so-calleil,  some  arc  closely ,  others  are 
remotely  analogous  to  laws  proper.  The  term  Imo  is  ex- 
tended to  some  by  a  decision  of  the  reason  or  understanding. 
The  term  law  is  extended  to  others  by  a  turn  or  caprice  of 
the  fancy. 

I  style  laws  of  the  first  Irind  lairs  closely  atwlogons  to 
laws  proper.  These  arc  merely  opinions  or  seutiments  held 
or  felt  by  men  in  regard  to  human  conduct.  I  eay  that  they 
are  callea  laws  by  an  amdogical  extension  of  the  teim. 1 
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*  I  have  here  treated  the  text  somewhat  freely,  but  I  think 
fairly  represmtii^g  the  author's  meaning,  in  his  use  of  the  word 
analoG>*.  The  best  rationale  of  classitication  I  have  yet  seen  is  given 
in  Milrs  *  Logic,'  oh.  vii.  §  4.  Although  he  docs  not  go  quite  to  the 
root  of  the  matter,  his  account  of  it^is  very  important  nnd  sngges- 
Uve.  The  question  remains,  ivhat  are  the  grounds  of  the  induction 
'bj  which  we  infer  that  the  common  properties  of  the  natural  ob- 
jects which  oonstltute  a  true  Jkind  are  indefinite  and  inexhaustible. 
Can  WG,  indeed,  resolve  this  without  an  inquiry'  into  the  physical 
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style  laws  of  the  second  kind  laws  metaphorical  or  figwratwe, 
I  say  that  they  are  called  laws  by  a  metaphor  orcfigwre  of 
speech, 

I  distribute  laws  proper,  with  such  improper  laws  as 
are  closely  analogous  to  the  proper,  under  three  capital 
classes. 

The  first  comprises  the  laws  of  Gbd — ^the  laws  (properly 
so  called)  which  are  set  by  God  to  his  human  creatures. 

The  second  comprises  positive  laws — ^the  laws  (properly 
so  called)  which  are  set  oy  men  as  political  superiors,  or 
by  men,  as  private  persons,  in  pursuance  of  legal  rights. 

The  third  comprises  laws  of  the  two  following  species : 
1,  The  laws  (properly  so  called)  which  are  set  by  men  to 
men,  but  not  by  men  as  political  superiors,  nor  by  men,  as 
private  persons,  in  pursuance  of  legal  rights :  2.  The  laws 
which  are  closely  analogous  to  laws  proper,  but  are  merely 
opinions  or  sentiments  held  or  felt  by  men  in  regard  to 

human  conduct. ^I  put  laws  of  these  two  species  into  a 

common  class,  and  I  mark  them  with  the  common  name  of 
positive  morality,  or  positive  moral  rules. 

My  reasons  for  using  the  twp  expressions  'positive  law ' 
and  'positive  morality,'  are  the  followmg. 

There  are  two  capital  classes  of  human  laws.  The  first 
comprises  the  laws  (properly  so  called)  which  are  set  by 
men  as  political  superiors,  or  by  men,  as  private  persons, 
in  pursu/nce  of  legat  righte.  The  second  comprises  tlie  lam 
(proper  and  improper)  which  belong  to  the  two  species  im- 
mediately above  mentioned. 

As  merely  distinguished  fi:om  the  second,  the  first  of 
those  capital  classes  might  be  named  simply  law.  As 
merely  distinguished  from  the  first,  the  second  of  those  capital 
classes  might  be  named  simply  morality.  But  both  must  be 
distinguished  from  the  law  of  God :  and,  for  the  purpose  of 
distinguishing  both  from  the  law  of  God,  we  must  qualifythe 
names  law  and  morality.  Accordingly,  I  style  the  first  of 
those  capital  classes  'positive  law :  *  and  I  style  the  second  of 
those  capital  classes  'positive  morality.'  fey  the  common 
epithet  positive,  I  denote  that  both  classes  fiow  from  human 
sources.  By  the  distinctive  names  lata  and  morality,  I  de- 
note the  difference  between  the  human  sources  from  which 
the  two  classes  respectively  emanate. 

The  use  which  I  so  make  of  the  torm  'positive  law '  is 
strictly  in  accordance  with  the  language  commonly  em- 
ployed by  writers  on  jurisprudence.  The  torm  'positive 
morality '  I  have  adopted  as  an  expressive  phrase  to  denote 
a  class  of  objects  bearing  to  morality  a  relation  similar  to 
that  which  positive  law  bears  to  law.  For  the  torm  morality 
taken  by  itself  may  signify  either  what  I  have  just  called 
positive  morality,  or  it  may  signify  that  Divine  law  which  is 
the  ultimate  tost  of  positive  morality  as  it  ought  to  be. 


Positive' Law — Positive  Morality. 
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From  the  expression  ^TOis^n;^  law  and  the  expression  fMM»- 
tive  morality,  I  j^ass  to  certain  expressions  with  which  they 
are  closely  connected. 

The  science  of  jurisprudence  (or,  simply  and  briefly, 
jurisprudence)  is  concerned  with  positive  laws,  or  with  laws 
strictly  so  called,  as  considered  without  regard  to  their 
goodness  or  badness. 

Positive  morality,  considered  without  regard  to  its 
goodness  or  badness,  m^A^be  the  subject  of  a  science  closely 
analo^us  to  jurisprudence.  I  say  *  miyht  be :  *  since  it  is 
only  m  one  of  its  branches  (namely,  the  law  of  nations  or 
international  law),  that  positive  moralitjr,  thus  considered, 
has  been  treated  by  writers  in  a  scientific  or  systematic 
manner. — ^For  the  science  of  positive  morality  considered 
without  regard  to  its  goodness  or  badness,  current  or  estab- 
lished language  will  hardly  afford  us  a  name.  But,  since 
the  science  of  jurisprudence  is  not  unfrequently  styled  '  the 
science  of  positive  law,'  the  science  in  question  might  be 
styled  analogically  '  the  science  of  positive  morality.*  The 
department  of  the  science  in  question  which  relates  to  inter- 
national law,  has  actualljr  been  styled  by  Von  Martens,  a 
writer  of  celebrity,  ^positives  oder  practisckes  Volkerrecht :  * 
that  is  to  say,  'positive  international  law,'  or  *  practical  in- 
ternational law.'  Had  he  named  that  department  of  the 
science  'positive  international  morality,^  the  name  would 
have  hit  its  import  with  perfect  precision. 

The  science  of  ethics  (or,  in  the  language  of  Bentham, 
the  science  of  deontology)  may  be  defined  in  the  following 
manner. — It  afiects  to  determine  the  test  of  positive  law 
and  morality.  In  other  words,  it  afiects  to  expound  them 
as  they  ought  to  be  j  as  they  would  be  if  they  were  good  or 
worthy  of  praise ;  or  if  they  conformed  to  an  assumed  measure. 

The  science  of  ethics  (or,  simply  and  briefly,  ethics)  con- 
sists of  two  departments :  the  one  afiects  to  determine  the 
test  of  positive  law,  and  is  styled  the  science  of  legislation,  or 
briefly,  legislation ;  the  other  afiects  to  determine  the  test 
of  positive  morality,  and  is  styled  the  science  of  morals,  or, 
briefly,  morals, 

Ilere  I  may  observe  that  when  we  say  that  a  human  law 
is  good  or  bad,  or  is  what  it  ought  or  ought  not  to  be,  we 
mean  (unless  we  intimate  our  mere  liking  or  aversion)  this: 
namely,  that  the  law  agrees  with  or  difibrs  from  a  something 
to  which  we  tacitly  refer  it  as  to  a  measure  or  test.  Ac- 
cording to  the  theory  of  utility,  which  I  now  assume  as 
sufficiently  proved,  a  human  law  is  good  or  bad  as  it  agrees 
or  does  not  agree  with  the  law  of  God  as  indicated  by  the 
principle  of  utility. 

Positive  laws,  the  appropriate  matter  of  jurisprudence,   T'le  conneo- 
arc  related  in  the  way  of  ivsemblance,  or  iy  a  close   or   prSe^ntVtue 
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remote  analogy,  to  the  following  objects.—rl*  .]j;i:tlie^way  of 
reselnblance,  tney  are  related  to  IJaelaws  of  God,  3.  In 
tfie  way  of  resemblance,  they  are  related. tQ.  .those  rules  of 
pqsitiye  morality  wliict^re.laws  properly  so  called.  8.  By 
a  close  or  strong  analogy,  they  are  related  to  those  rules  of 

Eositive  morality  which  are  merely, opinions  or  sentiments 
eld  or  felt  by  men  in  regard  to  human  conduct.  4.  By  a 
remote  or  slender  analogy,  they  are  relal^ed  to  laws  merely 
metaphorical,  or  laws  merely  figurative. 

To  distinguish  positive  laws  from  the  objects  now 
enumerated,  is  the  purpose  of  the  present  attempt  to  deter- 
mine the  province  of  of  jurisprudence. 

In  pursuance  of  the  purpose  to  which  I  have  now  ad- 
verted, I  stated,  in  my  first  lecture,  the  essentials  of  a  law 
or  rule  (taken  with  the  largest  signification  which  can  be 
given  to  the  \j&ra\.  properly). 

In  my  second,  third,  and  fourth  lectures,  I  stated  the 
marks  or  characters  by  which  the  laws  of  God  are  distin- 
miished  fix)m  other  laws.  And,  stating  those  marks  or 
characters,  I  explained  the  nature  of  the  mdex  to  his  unre- 
vealed  laws,  or  I  explained  and  examined  the  hypotheses 
which  regard  the  nature  of  that  index.  I  made  this  expla- 
nation at  a  length  which  may  seem  disproportionate,  out 
which  I  have  deemed  necessary  because  these  laws,  and  the 
index  by  which  they  are  known,  are  the  standard  or  mea- 
sure to  which  all  other  laws  should  conform,  and  by  which 
they  should  be  tried. 

Before  proceeding  further  I  must  shortly  indicate  the 
essential  difference  of  a  positive  law  (i,e,  the  difference 
which  severs  it  from  a  law  which  is  not  a.  positive  law)  and 
advert  to  the  reason  whj^  I  postpone  its  copiplete  definition 
until  after  I  have  described  the  remaining  sets  of  objects 
above  mentioned. 

Every  positive  law,  or  every  law,  simply  and  strictly  so 
called,  is  set  by  a  sovereign  person  or  a  sovereign  body  of 
persons,  to  a  member  or  members  of  the  independent  politi- 
cal society  wherein  that  person  or  body  is  sovereign  or 
supreme. 

But  the  full  analysis  of  these  expressions  occupies  so 
large  a  space  that  it  will  be  convenient  to  postpone  it,  and  I 
shall  accordingly  complete  the  determination  of  the  pro- 
vince of  Jurisprudence  in  the  following  order. 

In  the  present  lecture  I  shall  examine  the  distinguishing 
marks  of  those  positive  moral  rules  which  are  laws  properly 
80  called ;  of  those  positive  moral  rules  which  are  styled  laws 
or  rules  by  an  analogical  extension  of  the  term ;  and  of  the 
laws  which  are  styled  laws  by  a  metaphor.  In  doing  this  I 
shall  also  touch  on  some  subordinate  topics,  and  also  (so  far 
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$s  10-  absolutely  seoeesaiy  to  the  immediate  objects  of  this 
leetoxe)  I  must  anticipate  the  fuller  analysis  ot  sovereignty 
whioh  X  reserve  for  the  following  lecture.  In  the  following 
(the  sixth)  lecture  I  shall  conclude  the  determination  of  the 
province  of  jurisprudence^  by  explaining  the  marks  or  cha- 
racters whicn  distinguish  positive  laws.  I  shi\ll  at  the  same 
time  analyze  the  expression  sovereignty,  the  correlative  ex- 
]^xeeeion  tluJbjection,  and  the  inseparably  connected  expression 
tnd^Mndent  political  society, 

■•'■  (b)  Li  pursuance  of  the  order  stated  on  p.  7,  and  above 
adverted  to,  I  proceed  to  analyze  positive  morality,  describing 
separately  rules  of  the  two  species  described  on  p.  60  and 
there  classed  together  under  tnis  name. 

From  the  definition  of  a  kw,  properly  so  called,  con- 
tained in  the  first  lecture,  it  follows  that  every  law  properly 
so  called,  flows  &om  a  determinate  source,  or  emanates  irom 
a  d^ermmateaxiihoT, 

It  follows  also  firomthe  premises  stated  in  the  preceding 
leetnrea  that  the  laws  of  God  are  laws  properly  so  called. 

-'■Pooti?e  laws,  or  hai^s  strictly  so  callea,  are  established 
viuHMntely  by  moriarchs  'or  sovereign  bodies,  as  supi'eme 
politiott  fiunenors ;  by  men  in  a  state  of  subjection  as  sub- 
ordinat&.political  supeziors ;  or  by  subjects  as  private  persons 
in  pwnKilai6e  of  lisgal  rights;  '•  In  each  case  thoy  ai^  set  di- 
rectly or  circmtously  hj  a  monarch  or  soverei^Ti  body.  They 
themfbre  flow  from  a  determinate  source  ancl  are  laws  pro- 
perly so.  called. 

*  Beeides  the  kAman  laws  which  I  style  positive  law, 
there  are  liuman  laws  which  I  8t}*le  poative  morality,  rules 
of  positive  morality,  or  poritive  moral  rules. 

The  positive  moral  rules  which  are  laws  properly  so 
called,'  are  distinguished  from  other  laws  by  the  union  of  two 
maiksL — 1.  They  aria  imperative  laws  or  rules  set  by  men  to 
meD.  2.  They  are  not  set  by  men  as  political  superiors,  nor 
axe  they  set  by  men  as  private  persons,  in  pursuance  pf  legal 
rights.  They  are  not  commands  (either  direct  or  circuitous) 
of  sovereigns  in  the  character  of  political  superiors. 

Oan8e<][uently,  they  are  not  positive  laws :  they  are  not 
doibed  with  ^eji^/  sanctions,  nor  do  they  oblige  legcUy  ihe 
perBcms  io  'whom  they  are  set.  Bat  bemg  cmnmands  (and 
thoefbre  being  estabushed  by  deterifiinate  individuals  or 
bodies),  they  are  laws  properly  so  called :  they  are  armed 
wjtix  BSQctions,  and  impose  duties,  iu  the  proper  acoe^itation 
of  the  terms. 

Of  positive  moral  rules  which  are  laws  properly  so 
called,  some  are  established  by  men  who  are  hot  subjects^  or 
are  not  in  a  state  of  subjection  to  a  monarch  or  sovereign 
number. — Of  these,  some  are  established  by  men  living  in 
the  negatiTe  tta^e  ^dlidh  [k  styled  a  state  of  nature,  or  a 
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Part  I.  state  of  anarclij:  tliat  is  to  say,  by  men  wlio  aie  not 
%y*  members,  sovereign  or  subject,  of  any  political  society: 
'  others  are  establislied  by  soverei^  indiyiduals  or  bodies, 

but  not  in  the  character  of  poHticcS  superiors. 

Of  laws  properly  so  called  which  are  set  by  subjects, 
some  are  set  by  subjects  as  subordinate  political  superiors : 
others  by  subjects  as  private  persons  :-meaning  by  <i)rivate 
persons,'  subjects  not  in  the  class  of  subordinate  political 
superiors,  or  subordinate  political  superiors  not  considered 
as  such.  Laws  set  by  subjects  as  subordinate  political 
superiors,  are  positive  laws :  thejr  are  clothed  with  le^ 
sanctions,  and  impose  legal  duties.  ^  They  are  set  cu> 
cuitously  or  remotely  by  sovereigns  or^  states  in  the 
character  of  political  superiors.  Of  laws*set  by  subjects 
as  private  persons,  some  are  not  established  by  sovereign 
or  supreme  authority — these  are  rules  of  positive  morality ; 
they  are  not  clothed  with  legal  sanctions,  nor  do  they 
obhge  legally  the  parties  to  whom  they  are  set :  others  are 
set  or  estabhshed  in  pursuance  of  legal  rights  residing  in  the 
subject  authors  —  and  these  are  positive  laws  or  laws 
strictly  so  called ;  they  are  clothed  with  legal  sanctions ; 
they  are  commands  of  sovereigns  as  political  superiors,  al- 
though they  are  set  by  sovereigns  circuitously  or  remotely. 

It  appears  from  the  foregoing  distinctions,  that  positive 
moral  rules  which  are  laws  properly  so  called  are  of  three 
kinds. — 1.  Those  which  are  set  by  men  living  in  a  state  of 
nature.  2.  Those  which  are  set  by  sovereigns,  but  not  by 
sovereigns  as  political  superiors.  3.  Those  which  are  set 
by  subjects  as  private  persons,  and  are  not  set  by  the  subject 
authors  in  pursuance  of  legal  rights. 

To  cite  an  example  of  the  first  kind,  would  be  super- 
fluous labour.  A  man  living  in  a  state  of  nature  may  impose 
an  imperative  law.  And  the  law  being  imperative  (and 
therefore  proceeding  from  a  detertmnate  source)  is  a  law 
properly  so  called ;  though,  for  want  of  a  sovereign  author, 
proximate  or  remote,  it  is  not  a  positive  law  but  a  rule  of 
positive  morality. 

An  imperative  law  set  by  a  sovereign  to  a  sovereign,  or 
byvone  supreme  government  to  another  supreme  government, 
is  an  example  of  rules  of  the  second  kind.  Not  being  set  by. 
a  political  superior,  it  is  not  a  positive  law  or  a  law  stnctly  so 
called.  But  being  imperative  (and  therefore  proceeding  from 
a  determinate  source),  it  amounts  to  a  law  in  the  proper  sig- 
nification of  the  term,  although  it  is  purely  or  simply  a  nde 
of  positive  morality. 

The  following  imperative  laws  so  far  as  they  are  set  by 
their  authors  as  private  persons  merely,  and  not  in  pursu- 
ance of  legal  rights,  are  examples  of  rules  of  the  third  kind : 
namely,  those  set  by  parents  to  children ;  by  masters  to 
servants ;  by  lenders  to  borrowers ;  by  patrons  to  parasites. 
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Being  itnperative  (and  therefore  proceeding  from  determinate 
sources),  they  are  laws  properly  so  called.  Being  set  by 
subjects  as  private  persons^  and  not  in  pursuance  of  leffal 
rights,  they  are  not  positive  laws  but  rules  of  positive 
moraliiy. 

Acton :  A  club  or  society  of  men,  signifying  its  collec- 
tive pleasure  by  a  vote  of  its  assembled  members,  passes  or 
makes  a  law  to  be  kept  by  its  members  severally  under  pain 
of  exclusion  firom  its  meetings.  Now  if,  and  so  far  as  it  be 
not  made  by  its  authors  in  pursuance  of  a  legal  right,  the 
law  80  voted  and  passed  is  a  further  example  of  rules  of  the 
third  kind. 

The  positive  moral  rules  which  are  laws  improperly  so 
called,  are  laws  set  or  imposed  by  general  opinion :  that  is  to 
say,  by  the  general  opimon  of  any  class  or  any  society  of 
persons.  For  example,  Some  are  set  or  imposed  by  the 
general  opinion  of  persons  who  are  members  of  a  profession 
or  calling:  others,  oy  that  of  persons  who  inhabit  a  town 
or  province:  others,  by  that  of  a  nation  or  independent 
political  society :  others,  by  that  of  a  larger  society  formed 
of  various  nations. 

A  few  species  of  the  laws  which  are  set  by  general 
opinion  have  gotten  appropriate  names. — For  example. 
There  are  laws  or  rules  imposed  upon  gentlemen  by  opinions 
current  amongst  gentlemen.  And  these  are  usually  styled 
the  rules  of  honour j  or  the  laws  or  la20  of  honour. — There  are 
laws  or  rules  imposed  upon  people  oi  fashion  by  opinions 
current  in  the  rasMonable  world.  And  these  are  usuallv 
styled  the  laws  set  by  fashion, — There  are  laws  which  regard 
the  conduct  of  independent  political  societies  in  their  various 
relations  to  one  another :  or,  rather,  there  are  laws  which 
regard  the  conduct  of  sovereigns  or  supreme  governments  in 
their  various  relations  to  one  another.  And  laws  or  rules 
of  this  species,  which  are  imposed  upon  nations  or  sove- 
reigns by  opinions  current  amongst  nations,  are  usually  styled 
the  law  of  nations  or  international  late. 

Now  a  law  set  or  imposed  by  general  opinion  is  a  law 
improperly  so  called.  It  is  styled  a  lato  or  rule  by  an  ana- 
logical extension  of  the  term.  The  fact  denoted  by  the 
expression  is  the  following : — Some  indetej^iinate  body  or 
uncertain  aggregate  of  persons  regards  a  kind  of  conduct 
with  a  &vourable  or  unfavourable  opimon.  In  consequeiu^e 
of  that  sentiment,  or  the  sentiment  associated  with  that 
opinion,  it  is  likely  that  they  or  some  of  them  will  be  dis- 
pleased with  a  party  who  shall  pursue  or  not  pursue  conduct 
of  that  kind.  And,  in  consequence  of  that  displeasure,  it  is 
likely  that  some  party  (what  party  being  undetermined)  will 
visit  the  party  provoking  it  with  some  evil  or  another. 

The  body  by  whose  opinion  the  law  is  said  to  be  set 
does  not  command,  either  expressly  or  tacitly.     For,  since 
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it  is  Hot  a  body  precisely  determiBed  or  cert^^  it  OanDOt, 
ofl  a  hody^  express  or  intimate  a  wisli. 

A  determinate  member  of  the  body,  who  sbares  in  the 
opinion  or  sentiment,  may  doubtless  be  moved  or  impelled, 
by  that  very  opinion  or  sentiment,  to  cowmanc?  that,  conduct 
of  the  kind  shall  be  forborne  or  pm'sued.  The  command  so 
expressed  or  intimated  is  a  law  properly  so  called.  ^  But  the 
author  is  the  determinate  member,  not  the  general  indeter- 
nunate  body.  For  example.  The  so-K^ed  law  of  nations 
consists  of  opinions  or  sentiment^  current  amongst  nations 
generally.  These  are  not  laws  properly  so  called.  But  one 
supreme  government  may  doubtless  command  anoith^  to 
forbear  from  a  kind  of  conduct  which  the  law  of  nations 
condemns.  And,  though  it  is  fashioned  on  law  which  is 
law  improperly  so  called,  this  command  is  a  law  in  the 
proper  signification  of  the  term.  Speaking  preciselyi  the 
command  is  a  rule  of  positive  morality  set  by  a  determinate 
author.  For,  as  no  supreme  government  is  in  a  state,  of 
subjection  to  another,  the  government  commanding  does 
not  command  in  its  character  of  political  superior.  If  the 
government  receiving  the  conunand  were  in  a  state  of  sub- 
lection  to  the  other,  the  command,  though  fsishioned  on  the 
law  of  nations,  would  amount  to  a  positive  law.  Nor  does 
the  government  which  gives  the  conmiand  act  as  the 
executor  of  Br  command  proceeding  from  the  uncertain  body 
— the  collective  family  or  aggregate  of  nations.  Hiat 
government  may,  however,  act  as  the  executor  of  a  .  com- 
mand proceeding  from  a  definite  number  of  sovereign  states 
allied  under  a  treaty.  In  that  case  there  would  De  a  com- 
mand issuing  from  the  allied  states  collectively,  and  enforced 
by  the  one  government  as  their  minister,  uliis  would  be 
still  a  rule  of  positive  morality  and  not  of  positive  law, 
because  the  government  or  state  which  is  to  be  coerced 
would  not  (on  the  hypothesis)  be  in  a  state  of  subjection 
either  to  the  allied  govemiments  collectively,  or  to  the 
government  who  for  the  occasion  acted  as  their  minister. 

It  follows  from  the  foregoing  reasons,  that  a  so-called 
law  set  by  genial  opinion  is  not  a  law  j — is  not  armed  with 
a  sanction; — ^and  does  not  impose  a  duty,  in  the  proper 
acceptation  of  the  expressions : — but  is  closely  analogous  to 
a  law,  in  the  proper  signification  of  the  term,  in  the  lollow- 
ing  respects : — 1.  In  the  case  of  a  law  properly  so  called, 
the  determinate  individual  or  body  by  whom  the  law  is  set 
wishes  that  conduct  of  a  kind  shall  be  forborne  or  pursued. 
In  the  case  of  a  law  imposed  by  general  opinion,  a  wish 
that  conduct  of  a  kind  shall  be  forborne  or  pursued  is  ielt  by 
the  uncertain  body  whose  opinion  imposes  it.  2.  If  a  party 
obliged  by  the  law  proper  shall  not  comply  with  the  wish  of 
the  determinate  individual  or  body,  he  probably  will  suifer, 
in  conseguerwe  of  his  not  complying,  the  evil  or  inconveni- 
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eno*  umoxed  -to  the  law  as  a  sanction.  If  a  party  liable 
to  their  displeaabie  shall  not  comply  with  the  wish  of  the 
uncertain  body  of  persons,  he  prooably  wiH  suffer;  in  con- 
Kqymwe  of  his  not  complying,  some  evil  or  inoonyenience 
£rMa  some  party  or  another.  8.  By  the  sanction  annexed 
to  the  law  proper,  the  parties  obliged  are  inclined  to  act  or 
forbear  limeably  to  its  injunctions  or  prohibitions.  By  the 
eril  which  probably  will  follow  the  displeasure  of  the  un- 
certain boay,  the  parties  obnoxious  ore  inclined  to  act  or 
forbear  ameably^o  the  sentiment  or  opinion  which  is  styled 
amdofncufy  a  law.  '4.  In  conscj^uence  of  the  law  properly 
so  caOec^fne  conduct  of  the  parties  obliged  has  a  steadiness, 
constaneyJ  or  umformity,  which,  without  the  existence  of 
the  laSr,' their  conduct  would  probably  want.  A  precisely 
similar  consequence  results  firom  the  sentiment  or  opinion 
which  is  Btvled  analogically  a  law. 

In  the  mr^^ing  analysis  of  a  law  set  by  general  opinion, 
the  meaning  of  the  expression  ^indeterminate  body  of 
persons 'ia  indicated  rather  than  explained.  To  complete 
niy  aiialyns  of  a  law  set  by  general  opinion  (and  to  abndge 
tliat  anuysis  of  sovereignty  which  I  shall  place  in  my  sixth 
lectured  1  will  here  iii^ert  a  concise  exposition  of  the  im- 
portans  distinction  between  a  determinate,  and  an  indetet^ 
minate  body  of  persons. 

I  wiU  mrst  describe  the  distinction  in  general  or  abstract 
tenna,  and  then  illustrate  the  general  description. 

If  a  body  of  persons  be  determinatey  all  the  persons  who 
conmose  it  are  determined  and  assignable. 

Determinate  bodies  are  of  two  kinds.  Either,  1st.  The 
body  is  composed  of  persons  determined  specifically  and  in- 
dindually.  It  consists  of  the  persons,  A.  B.  0.  &c.,  as  in- 
dividnalB  determined,  each  by  his  specific  and  appropriate 
description.  Or — 2mlj.  The  body  is  composed  of  persons 
determined  geneiioally  *,  in  other  words,  even/  person  who 
answers  to  a  jBfiven  generic  description,  or  to  any  of  two  or 
more  given  generic  descriptions,  is  also  a  member  of  the 
determinate  body :  and  is  such  not  by  reason  of  his  o\Yn 
personal  description  or  character,  but  by  reason  of  his  answer- 
ing to  the  given  generic  description. 

If  a  body  be  indeterminate^  ail  the  persons  who  compose 
it  are  not  det^mined  and  assignable,  r^ot  every  person  who 
belongs  to  it  is  determined,  or  capable  of  being  indicated. 
An  indeterminate  body  consists  of  some  of  the  persons  who 
belong  to  another  and  larger  aggregate.  But  how  many  of 
thou  persona  are  members  of  tibie  indeterminate  body,  or 
which  of  thooe  persons  in  particular  are  members  of  the  in- 
determinate body,  is  not  and  cannot  be  known  completely 
and  exactly. 

For  example,  The  trading  firmor  partnership  of  A.  B.  and 
0.  i^  a  detemiinate  body  of  the  kind  first  described  abo^'e. 
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Pabt  I.     Every  member  of  the  firm  is  deteraiined  specifically^  or  by  a 
§  1.        cHaracter  or  description  peculiar  or  appropriate  to  Himself. 
'       '       '   And  every  member  of  the  firm  belongs  to  the  determinate 
body,  not  by  reason  of  his  answering  to  any  generic  descrip- 
tion, but  by  reason  of  his  bearing  his  specinc  or  appropriate 
character. 

The  British  Parliament  for  the  time  being  is  a  determi- 
nate body  of  the  second  kind  above  described.  It  comprises 
the  one  person  answering  to  the  description  of  King  [or 
Queen]  not  as  an  individual,  but  as  the  person  for  the  time  / 
being  answering  to  the  generic  description  contained  in  the 
Act  of  Settlement.  It  comprises  every  person  belonging  to 
the  class  of  peers  who  are  entitled  for  the  time  being  to  vote 
in  the  Upper  House.  It  comprises  every  person  belonging  to 
the  class  of  commoners  who  for  the  time  neing  represent  the 
commons  in  Parliament.  And  the  peers  or  commoners  who 
are  entitled  to  sit  and  vote,  are  so  entitled  not  in  their 
several  capacities  as  individuals;  but  in  their  generic 
character  as  peers  and  representatives  of  the  commons,  or  as 
respectively  answering  to  the  smaller  but  still  generic  de- 
scriptions of  Earl  of  A,  (according  to  the  limitations  of  his 
patent).  Knight  of  the  Shire  of  JS.,  or  Member  for  the 
Borough  of  C  duly  returned  pursuant  to  the  Royal  Writ 
(or  the  Speaker's  Writ  as  the  case  may  be). 

To  exemplify  the  foregoing  description  of  an  indetermi- 
nate body,  I  will  revert  to  the  nature  of  a  law  set  by  general 
opinion.  Where  a  so-called  law  is  set  by  general  opinion, 
most  of  the  persons  who  belong  to  a  determinate  body  or 
class  have  certain  feelings  or  sentiments  in  regard  to  a  kind 
of  conduct.  But  the  number  of  that  majority,  or  the  several 
individuals  who  compose  it,  cannot  be  fixed  or  assigned  with 
perfect  fulness  or  accuracy.  For  example,  A  law  set  or  im- 
posed by  the  general  opmion  of  a  nation,  of  a  legislative 
assembly,  of  a  profession,  or  of  a  club,  is  an  opinion  or  senti- 
ment, which  is  held  or  felt  in  regard  to  conduct  by  mosit  of 
those  who  belong  to  that  certain  body.  But  how  many  of 
that  body,  or  which  of  that  body  in  particular,  hold  or  feel 
that  given  opinion  or  sentiment,  is  not  and  cannot  be  known 
completely  and  correctly.  Generally  speaking,  therefore,  an 
indeterminate  body  is  an  indeterminate  portion  of  a  body 
determinate  or  certain.  But  a  body  or  class  of  persons  may 
also  be  indeterminate,  because  it  consists  of  persons  of  a 
vague  generic  character.  For  example,  a  law  set  by  the 
general  opinion  of  gentlemen  is  an  opinion  or  sentiment  of 
most  of  those  who  are  commonly  deemed  to  be  gentlemen ; 
or  a  class  of  persons  whose  generic  character  cannot  be 
described  precisely  j  for  whether  a  given  man  is  a  gentle- 
man or  not,  is  a  question  which  difierent  men  might  answer 
in  difierent  ways. — An  indeterminate  body  may  l£erefore  be 
indeterminate  after  a  twofold  manner.    It  may  consist  of  aa 
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uncertain  portion  of  a  certain  body  or  class,  or  of  an  uncer- 
tain portion  of  an  uncertain  body  or  class. 

A  determinate  body  of  persons  is  capable  of  corporate 
conduct.  Whether  it  consist  of  persons  determined  by 
specific  characters,  or  of  persons  determined  or  defined  by  a 
cnaiacter  or  characters  generic,  every  person  who  belongs  to 
it  18  determined  and  may  be  indicated.  In  the  first  case, 
every  person  who  belongs  to  it  may  be  indicated  by  his  spe- 
cific character.  In  the  second  case,  every  person  who  belongs 
to  it  is  also  knowable ;  for  eoery  person  who  answers  to  the 
given  generic  description,  or  who  answers  to  any  of  the  given 
generic  descriptions,  is  therefore  a  member  of  the  body. 
Consequently,  the  entire  body,  or  an^  proportion  of  its 
members,  is  capable,  as  a  body,  of  positive  or  negative  con- 
duct: as,  for  example,  of  meeting  at  determinate  times  and 
places ;  of  issuing  expressly  or  tacitly  a  law  or  other  com- 
mand ;  of  choosing  and  deputinjg  representatives  to  perform 
its  intentions  or  wishes:  01  receiving  obedience  from  others, 
or  from  any  of  its  own  members. 

An  indeterminate  body  is  incapable  of  corporate  conduct, 
inasmuch  as  the  several  persons  of  whom  it  consists  cannot 
be  known  and  indicated  completely  and  correctly.  But  in 
case  a  portion  of  its  members  act  or  forbear  in  concert,  that 
given  portion  of  its  members  is,  by  that  very  concert,  a 
determinate  or  certain  body.  A  law  imposed  by  general 
opinion  may  be  the  cause  of  a  law  in  the  proper  acceptation 
of  the  term.  But  the  law  properly  so  callea,  which  is  the 
consequent  or  effect,  utterly  difiers  from  the  so-called  law 
which  is  the  antecedent  or  cause.  The  one  is  an  opinion  or 
fientiment  of  an  uncertain  body  of  persons ;  of  a  boay  essen- 
tially incapable  of  joint  or  corporate  conduct.  The  other  is 
set  or  estaolished  by  the  positive  or  negative  conduct  of  a 
certain  indi^dual  or  aggregate. 

For  simplicity,  I  have  supposed  that  a  determinate  body 
either  consists  of  persons  determined  by  specific  characters, 
or  of  persons  determined  or  defined  by  a  generic  description 
or  descriptions.  But  a  determinate  body  may  consist  partly 
of  persons  determined  by  sj^ecific  or  appropriate  characters, 
and  partly  of  persons  determined  by  a  cnaracter  or  characters 
generic.  Let  us  suppose,  for  example,  that  the  individual 
Oliver  OromweU  was  sovereign  or  supreme  in  England: 
that  he  convened  a  House  of  Commons  elected  in  the  ancient 
maimer :  and  that  he  yielded  a  part  in  the  sovereignty  to 
this  representative  body.  Now  the  sovereign  or  supreme 
body  formed  by  Cromwell  and  the  House  would  have  con- 
sisted of  a  person  determined  or  defined  specifically,  and 
of  persons  determined  or  defined  by  a  generic  character 
or  description.  A  body  of  persons,  forming  a  body  deter- 
minate, may  also  consist  of  persons  determined  or  defined 
specifically,  and   determinea  or  defined   moreover  by   a 
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Part  I.  charact^  or  diaracters  generic.  A  select  committee  of  a  body 
representing  a  people  or  nation,  consists  of  indiyidued 
persons  named  or  appointed  specifically  to  sit  on  that  given 
committee.  But  those  specific  individuals  could  not  he 
members  of  the  committee,  unless  each  answered  the  generic 
description  ^  representative  of  the  people  or  nation.* 

It  follows  from  the  exposition  immediately  preceding 
that  the  one  or  the  number  which  is  sovereign  in  ^an  inde- 
pendent political  society  is  a  detet^nate  individual  person 
or  a  deteftninate  body  of  persons.  If  the  sovereign  one  or 
number  were  not  detemiinate  or  certain,  it  could  not,  as 
already  shown  (p.  06  supra) j  command  expressly  or  tacitly, 
and  could  not  therefore  be  an  object  of  obedience  to  the 
subject  members  of  the  community. 

As  closely  connected  with  the  matter  of  the  exposition 
immediately  preceding,  the  following  remark  concenung 
supreme  government  maybe  put  conVeniently  in  the  present 
place.  In  order  that  a  supreme  government,  whether  mon- 
archical or  otherwise,  may  possess  much  stability,  and  that 
the  society  wherein  it  is  supreme  may  enjoy  much  tran- 
quillity, the  persons  who  take  the  sovereignty  "in  the  way  of 
succession,  must  take  or  acquire  by  a  given  generic  mode, 
or  by  given  generic  modes,  or  by  reason  of  their  respectively 
answering  to  given  generic  descriptions.  This  is  well  illus- 
trated by  the  history  of  Rome  under  the  government  of  the 
Emperors  or  '  Princes,*  whose  succession  did  not  go  accord- 
ing to  any  generic  title. 

By  a  caprice  of  current  language.  Laws  set  by  general 
opinion,  or  opinions  or  sentiments  of  indeterminate  bodies, 
are  the  only  opinions  or  sentiments  that  have  gotten  the 
name  of  laws.  But  an  opinion  or  sentiment  held  by  an  in- 
dividual or  by  all  the  members  of  a  determinate  body,  may 
be  as  closely  analogous  to  a  law  proper,  as  tHe  opinion  or 
sentiment  of  an  indeterminate  body.  The  foregoing  analysis, 
however,  applies  only  to  such  laws  analogous  to  laws  proper 
as  are  set  by  general  opinion. 

It  appears  from  the  expositions  in  the  preceding  pordon 
of  my  discourse,  that  laws  properly  so  called,  with  such 
improper  laws  as  are  closely  analogous  to  the  proper,  are  of 
three  capital  classes. — 1.  The  law  of  God.  2.  Positive  law. 
8.  Positive  morality. 

It  also  appears  from  the  same  expositions,  that  positive 
morality  consists  of  rules  of  two  species. — 1.  Those  positive 
moral  rules  which  are  express  or  tacit  commands,  and  which 
are  therefore  laws  in  the  proper  acceptation  of  the  term. 
3.  Those  laws  improperly  so  called  (but  closely  analogous 
to  laws  in  the  proper  acceptation  of  the  term)  which  are 
set  by  opinion. 

The  sanctions  annexed  to  and  the  duties  imposed  by  the 
laws  of  God,  may  be  styled  reUgious, — The  sanctions  annexed 
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to  and  the  duties  imposed  bv  positive  laws,  may  be  storied, 
emphatically,  legal:  for  the  laws  to  which  these  sanctions 
aie  annexed,  these  duties  imposed,  are  styled,  simply  and 
emphatically,  law8  or  Icno,  Or,  as  every  positive  law  sup- 
poses a  TTo.Xic  or  civitaSy  or  supposes  a  society  political  and 
independent,  the  epithet  political  may  bo  applied  to  these 
sanctions  and  duties.  Of  the  sanctions  which  enforce  com- 
pliance with  and  the  duties  imposed  by  positive  moral  rules, 
some  are  sanctions  and  duties  properly  so  called,  and  others 
are  styled  stmctions  and  duttea  by  an  analogical  extension  of 
the  term :  that  is  to  say,  some  are  annexed  to  and  imposed 
by  rules  which  are  laws  imperative  and  proper- and  othera 
enforce  and  are  imposed  by  rides  which  are  laws  set  by 
opinion.  Since  rules  of  either  species  may  be  styled  positive 
morality,  the  sanctions  which  enforce  compliance  with  and 
the  duties  imposed  by  rules  of  either  species  may  be  styled 
moral  sanctions — moral  duties. 

To  the  propositions  regarding  sanctions  and  duties  stated 
in  the  last  paragraph,  propositions  in  all  respects  correlative 
luajr  be  stated  in  regard  to  riffJtts  which  correspond  to  the 
duties  imposed  by  the  several  Mnds  of  niles  above  mentioned. 
But  inasmuch  as  the  nature  of  i^ht  cannot  be  fully  explained 
until  positive  law  is  distinpruished  from  the  various  related 
objects,  I  shall  hero  content  myself  with  the  above  general 
observation,  leaving  the  student  to  apply  it  for  himself  when 
the  meaning  of  the  term  riff^t  has  been  fully  explained  to  him. 

The  foregoing  distribution  of  laws  proper,  and  of  such  im- 
proper laws  as  are  closely  analogous  to  the  proper,  tallies  in 
the  main  with  a  division  of  laws  which  is  given  incidentally 
bv  Locke  in  his  *  Essay  on  the  Human  Understanding,* 
liook  n.  Chapter  xxviii.  The  passage  of  his  essay  in  which 
the  division  occurs,  is  part  of  an  inquiry  into  the  nature  of 
relation,  and  is  therefore  concerned  indirectly  with  the  nature 
and  kinds  of  laio.  The  student  is,  however,  recommended 
to  consult  this  chapter,  and  compare  the  propositions  laid 
down  by  Locke  in  regard  to  'the  Di-sdne  law,*  'the  civil 
law,'  and  *  the  law  of  opinion  or  reputation,*  with  those 
stated  iu  these  lectures. 

The  laws  composing  those  aggregates  respectively  here 
styled  the  law  of  God,  positive  law,  and  positive  morality, 
i>o*metimes  coincide^  sometimes  do  not  coincide,  and  some- 
times canjlict. 

They  coMWfVfe,  when  acts  which  are  enjoined  or  forbidden 
by  a  law  of  the  one  class  are  also  enjoined,  or  are  also  for- 
bidden, by  those  of  the  others  respectively.  For  example. 
The  killing  which  is  stvled  murder  is  forbidden  by  the  posi- 
tive law  of  every  political  society :  it  is  also  forbidden  by  a 
so-called  law  which  the  general  opinion  of  the  society  has 
set  or  imposed :  it  is  also  forbidden  by  the  law  of  GK>d  aft 
known  tnrough  the  principle  of  utility. 
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They  do  not  coincide,  when  acts  which  are  enjoined  or 
forbidden  by  a  law  of  the  one  class  are  not  enjoined  or 
are  not  forbidden  by  any  law  of  one  of  the  other  classes. 
For  example,  Though  smuggling  is  forbidden  by  positiye 
law,  and  (speaking  generally)  is  not  less  pernicious  than 
theffc,  it  is  not  forbidden  by  tne  opinions  or  sentiments  of 
the  ignorant  or  unreflecting :  and  where  the  impost  or  tax 
is  itsdf  of  pernicious  tendency,  smuggling  is  hardly  forbidden 
by  the  opinions  or  sentiments  of  any.  Offences  against  the 
game  laws  are  also  in  point :  for  they  are  not  offences  against 
positive  morality,  although  they  are  forbidden  by  positive 
law.  A  gentleman  is  not  generally  shunned  by  gentlemen, 
though  he  shoots  without  a  qualification.  A  peasant  who 
wires  hares  escapes  the  censure  of  peasants,  though  the 
squires,  as  doing  justiceship,  send  him  to  the  prison  and  the 
tread-mill. 

They  confUct,  when  acts  which  are  enjoined  or  forbidden 
by  a  law  of  the  one  class  are  forbidden  or  enjoined  by  some 
law  of  one  of  the  other  classes.  For  example,  In  most  of 
the  nations  of  modem  Europe,  the  practice  of  duelling  is 
forbidden  hj  positive  law.  It  is  also  at  variance  with  the 
law  which  is  received  in  most  of  those  nations  as  having 
been  set  by  the  Deily  in  the  way  of  express  revelation.  But 
in  spite  of  positive  law,  and  in  spite  of  his  religious  convic- 
tions, a  man  may  be  forced  by  the  law  of  honour — ^the 
opinion  of  the  class  to  which  he  belongs — ^to  give  or  to  take 
a  challenge. 

The  smiple  and  obvious  considerations  to  which  I  have 
now  adverted,  are  often  overlooked  by  legislators.  If  they 
fancy  a  practice  pernicious,  or  hate  it  they  know  not  why, 
they  proceed,  without  further  thought,  to  forbid  it  by  posi- 
tive law.  They  forget  that  positive  law  maybe  superfluous ; 
that  the  moral  or  the  religious  sentiments  of  the  community 
may  already  suppress  the  practice  as  completely  as  it  can  be 
suppressed;  or  that,  if  the  practice  is  favoured  by  those 
moral  or  religious  sentiments,  the  strongest  j>ossiDle  fear 
which  legal  pains  can  inspire  may  be  mastered  by  a  stronger 
fear  of  other  and  conflictmg  sanctions. 

In  consequence  of  the  frequent  coincidence  of  positive 
laws  and  rules  of  morality,  and  of  the  positive  laws  and  the 
laws  of  God,  the  true  nature  and  fountain  of  positive  law  is 
often  absurdly  mistaken  by  writers  upon  .jurisprudence. 
Where  positive  law  has  been  fashioned  on  positive  morality, 
or  on  the  law  of  God,  they  forget  that  the  copy  is  the 
creature  of  the  sovereign,  and  impute  it  to  the  author  of 
the  model. 

For  example :  Customary  laws  are  positive  laws  fashioned 
by  judicial  legislation  upon  pre-existing  customs.  Now, 
until  clothed  with  legal  sancnons  by  the  sovereign  one  or 
number,  the  customs  are  merely  rules  6et  by  opinions  of  the 
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goreraed,  and  sanctioiied  or  enforced  morally:  Though, 
when  they  become  the  reasons  of  judicial  decisions  upon 
caaea,  and  are  clothed  with  legal  sanctions  by  the  sovereign 
one  or  number,  the  customs  are  rules  of  positive  law  as  well 
as  of  pofiitiYe  moraliiy.  But,  because  the  customs  were 
obaerved  by  the  governed  before  they  were  clothed  with 
sanctions  by  the  sovereign  one  or  number,  it  is  fancied  that 
automaiy  laws  exist  aa  positive  laws  by  the  institution  of 
the  private  persons  with  whom  the  customs  originated. 

Again :  The  portion  of  positive  law  which  is  parcel  of 
the  law  of  nature  (or,  in  the  language  of  the  classical  jurists, 
which  is  parcel  of  the  jus  gentium)  is  often  supposed  to 
emanate,  even  as  ]^ositive  law,  from  a  Divine  or  Natural 
source.  But  (adnuttinjo^  the  distinction  of  positive  law  into 
law  natoial  and  law  positive)  it  is  manifest  that  law  natural, 
considered  as  a  portion  of  positive,  is  the  creature  of  human 
soveieigns,  and  not  of  the  Divine  monarch.  To  say  that  it 
emanates,  as  positive  law,  from  a  Divine  or  Natural  source, 
18  to  oonionnct  positive  law  with  law  wheron  it  is  fashioned, 
or  whaeunto  it  conforms. 

Before  leaving  the  subject  of  positive  moralit^r,  I  must 
note  a  prevailing  tendency  to  confound  what  is  with  what 
onglit  to  be  law  or  moralitv,  that  is,  1st,  to  confound  posi- 
tive law  with  the  science  of  legislation,  and  positive  moralitv 
with  deontolo^  *,  and  2ndly,  to  confound  positive  law  witli 
positive  morahty,  and  both  with  le^slation  and  deontology'. 

A  law  which  exists  is  a  law,  though  we  happen  to  dis- 
like it,  or  though  it  vary  from  our  assumed  standard.  This 
truth,  when  formalli^  announced  as  an  abstract  proposition, 
is  so  simple  and  g[larinff  that  it  seems  idle  to  insist  upon  it : 
but  the  enumeration  of  the  instances  in  which  it  has  been 
foigotten  would  fill  a  volume. 

^Bhickstone,  for  example,  says,  in  his  '  Oommentaries,' 
that  the  laws  of  Gh)d  are  superior  in  obli^tion  to  all  other 
laws  \  that  no  human  laws  snould  be  sufiered  to  contradict 
them ;  that  human  laws  are  of  no  validity  if  contrary  to 
them;  and  that  all  valid  laws  derive  their  force  from  tliat 
divine  original. 

Now,  he  may  mean  that  where  human  laws  conflict  with 
the  Divine,  we  ought  to  obey  the  latter  rather  than  the 
fbnner.  Ix  this  te  his  meaning,  I  assent  to  it  without 
hedtation,  and  have  onl^  to  observe  that,  the  sanctions 
of  the  Divine  law  being  infinitely  stronger  and  surer  than 
those  of  human  law,  the  proposition  is  identical,  and  a 
mere  truism. 

Perhaps,  aj^ain,  he  means  that  human  lawgivers  are 
themselves  obliged  by  the  Divine  laws  to  fashion  the  laws 
which  they  impose  by  that  ultimate  standard. 

But  the  meaning  of  this  passage  of  Blackstone,  if  it  has 
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a  meaning,  seems  rather  to  be  this :  that  no  human  law 
which  coflSOiicts  with  the  Divine  law  is  binding.  Now,  to 
say  this  is  sheer  nonsense.  The  ii^ost  pernicious  laws,  and 
therefore  those  which  are  most  opposed  to  the  will  of  God, 
have  been  and  are  continually  enforced  as  laws  by  judicial 
tribunals.  Suppose  an  act  innocuous,  or  positively  benefi- 
cial, be  prohibited  by  the  sovereign  under  the  penalty  of 
death ;  if  I  commit  tlus  act,  I  shall  be  tried  and  condemned, 
and  if  I  impugn  the  validity  of  the  sentence,  on  the  ground 
that  it  is  contrary  to  the  law  of  God,  the  ultimate  minister 
of  justice  (videlicet  the  hangman)  will  demonstrate  the 
inconclusiveness  of  my  reasoning. 

But  this  abuse  of  language  is  not  merely  puerile,  it  is 
mischievous ;  and  in  times  of  civil  discord  the  mischief  is 
apjjarent.  To  prove  by  pertinent  reasons  that  a  law  is  per- 
nicious is  highly  useful,  because  such  process  may  lead  to 
the  abrogation  of  the  pernicious  law.  To  incite  the  public 
to  resistance  by  determinate  views  of  vtUity  may  be  usefiiL 
But  to  proclaim  generally  that  all  laws  which  are  pernicious 
or  contrarv  to  the  wiU  of  God  are  void  and  not  to  be 
tolerated,  is  to  preach  anarchy,  hostile  and  perilous  as  much 
to  wise  and  benign  rule  as  to  stupid  and  galling  tyranny. 

In  another  passage  of  his  '  Commentaries,'  Hackstone 
enters  into  an  argument  to  prove  that  a  master  cannot  have 
a  right  to  the  labour  of  his  slave.  Had  he  contented  him- 
self v(dth  expressing  his  disapprobationf  a  very  well-grounded 
one  certainly,  of  the  institution  of ,  slavery,  no  objection 
could  have  been  made  to  his  so  expressing  himself.  But  to 
dispute  the  existence  or  the  possibility  of  the  right  is  to 
talk  absurdly.  For  in  every  age,  and  in  almost  every  nation, 
the  right  has  been  given  by  positive  law,  whilst  that  perni- 
cious disposition  of  positive  law  has  been  backed  ij  the 
positive  moralitjr  of  the  free  or  master  classes. 

Paley's  admired  definition  of  civil  liberty  appears  to  me 
to  be  open  to  the  same  objection.  '  Civil  Hberty,*  he  says, 
'is  the  not  being  restrained  by  any  law  but  fliat  which 
conduces  in  a  greater  degree  to  the  public  welfare ;  *  and 
this  is  distinguished  from  natural  liberty,  which  is  the  not 
being  restrained  at  all.  Now,  if  civil  liberiy  means  anything 
as  opposed  to  tuttural  liberty,  it  means  the  liberty  which  is 
given  and  protected  by  law,  which  is  the  same  thing  as 
right.  But  Paloy's  definition  can  onlv  apply  to  'civil 
liberty '  or  right  as  it  would  be  if  it  conformed  to  the  stan- 
dard of  utility. 

Grotius,  Pufiendorf,  and  the  other  writers  on  the  so- 
called  law  of  nations,  have  confounded  positive  international 
morality,  or  the  rules  which  actually  Obtain  among  civilized 
nations  in  their  mutual  intercourse,  with  thfeir  ownrv«gue 
conceptions  of  international  hiorali'ty  as*  it  ougM  tbh€f  witii 
that    indeterminate    something    which    they  conceive    it 
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would  be,  if  it  confonned  to  that  indeterminate  something 
which  they  cedl  the  law  of  nature.  Professor  Von  Martens, 
of  Gottingen,  who  died  only  a  few  years  ago,*  is  actually 
the  first  writer  on  the  law  ot  nations  who  has  avoided  that 
confusion.  He  distinguished  the  rules  which  oxight  to  be 
rec^yed  in  the  intercourse  of  nations  from  those  which  aa^e 
so  leceiyed,  endeavoured  to  collect  from  the  practice  of 
civilixed  communities  what  are  the  niles  actually  recognised 
and  acted  upon  by  them,  and  gave  to  these  rules  the  name 
of  positiye  international  law. 

Those  who  know  the  writings  of  the  Roman  lawyers 
only  by  hearsay  are  accustomed  to  admire  their  philosophy. 
Their  real  ment  consists  in  this,  that  they  have  seized  the 
general  principles  of  the  Roman  law  with  great  clearness 
and  penetration,  have  applied  these  principles  with  admirable 
lo^c  to  the  explanation  of  details,  and  have  thus  reduced 
this  positive  system  of  law  to  a  compact  and  coherent 
whole.  But  the  philosophy  which  they  borrowed  from  the 
Ghreeks,  or  fashioned  after  the  examples  of  the  Greeks,  is 
naught.  Their  attempts  to  define  jurisprudence  and  to  de- 
tenmne  the  jjrovince  of  the  jurisconsult  are  absolutely 
pitiable,  and  it  is  hardly  conceivable  how  men  of  such 
admirable  discernment  should  have  displayed  such  con- 
temptible imbecility. 

At  the  commencement  of  the  Digest  is  a  passage  at- 
tampting  to  define  jurisprudence.  '  Jurisprudentia  est 
divinamm  atx][ue  humanarum  rerum  notitia^  justi  atque 
injusti  scientia.'  In  the  excerjjt  from  Ulpian,  which  is 
placed  at  the  beginning  of  the  Digest,  it  is  thus  attempted 
to  define  the  oflSce  or  province  of  the  jurisconsult.  *  J uri 
openim  daturum  prius  nosse  oportet,  undo  nomen  juris 
descendat.  Est  autem  a  justitia  appellatum;  nam,  ut 
el^anter  Oelsus  definit,  jus  est  ars  boni  et  asqui.  Oujus 
merito  quis  nos  sacerdotes  appellet  \  justitiam  namque 
colimus,  et  boni  et  esqui  notitiam  profitemur,  sequum  ab 
iniqao  separantes,  licitum  ab  illicito  discementes,  bonos  non 
solum  metu  poenarum  verum  etiam  proemiorum  quoque 
ezhortatione  eificere  cupientes,  veram,  nisi  fallor,  philoso- 
phiam,  non  simulatam  imectantes.' 

Were  I  to  present  you  with  all  the  criticisms  which 
these  two  passages  suggest,  I  should  detain  you  a  full  hour. 
I  shall  content  myself  with  one.  Jurisprudence,  if  it  is 
anything,  is  the  science  of  law,  or  at  most  the  science  of 
law  conobined  with  the  art  of  applying  it ;  but  what  is  here 
given  as  a  definition  of  it,  embraces  not  only  law,  but 
positiye  morality,  and  even  the  test  to  which  both  these  are 
to  be  referred,  it  therefore  comprises  the  science  of  legis- 
lation and  deontology.    Fiurther,  it  affiiius  that  law  is  the 
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creature  of  justice,  which  is  as  much  as  to  say  that  it  is  the 
child  of  its  own  offspring.  True,  we  speiuc  of  law  and 
justice  as  opposed  to  each  other ;  but  when  we  do  so,  we 
mean  to  express  mere  dislike  of  the  law,  or  to  intimate  that 
it  conflicts  with  another  law,  the  law  of  God,  which  is  its 
standard.  But,  in  truth,  law  is  itself  the  standard  of 
justice.  What  deviates  from  any  law  is  unjust  with  re- 
ference to  that  law,  though  it  may  be  just  with  reference 
to  another  law  of  superior  authority.  The  judge  who 
habitually  talks  of  equity  or  justice — ^the  justice  of  the 
case,  the  equity  of  the  case,  the  imperious  demands  of 
justice,  the  plain  dictates  of  equity, — forgets  that  he  is 
there  to  enforce  the  law  of  the  land,  else  ne  does  not  ad- 
minister that  justice  or  that  equity  with  which  alone  he  is 
immediately  concerned. 

This  is  well  known  to  have  been  a  strong  tendency  of 
Lord  Mansfield — a  strange  obliquity  in  so  great  a  man.  I 
will  give  an  instance.  JBy  the  English  law,  a  promise  is 
not  bmding  without  a  motive  of  a  particular  kind,  called  a 
consideration.  Lord  Mansfield,  however,  overruled  the 
distinct  provisions  of  the  law  by  ruling  that  moral  obliga- 
tion was  a  sufficient  consideration.  Now,  moral  obligation 
is  an  obligation  imposed  by  opinion^  or  an  obligation  imposed 
bv  God:  that  is,  moral  obligation  is  anyihing  which  we 
choose  to  call  so,  for  the  precepts  of  positive  morality  are 
infinitely  varying,  and  the  will  of  God,  whether  indicated 
by  utility  or  Dy  a  moral  sense,  is  equally  matter  of  dispute. 
Ijiis  decision  of  Lord  Mansfield,  which  assumes  that  the 
judge  is  to  enforce  morality,  enables  the  judge  to  enforce 
just  whatever  he  pleases. 

I  do  not  blame  Lord  Mansfield  for  having  assumed  the 
office  of  a  legislator.  I  by  no  means  disapprove  of  what 
Bentham  has  chosen  to  call  by  the  disrespectful,  and  there- 
fore, as  I  conceive,  injudicious,  name  or  judge-made  law. 
My  censure  refers  to  the  timid,  narrow,  and  piecemeal 
manner  in  which  judges  have  legislated,  and  for  legislating 
under  cover  of  vague  and  indeterminate  phrases,  such  as 
Lord  Mansfield  employed  in  the  above  example,  and  which 
would  be  censurable  in  any  legislator. 

(c)  The  analogy  borne  to  a  law  proper  by  a  law  which 
opimon  imposes,  lies  mainly  in  this  point  of  resemblance : — 
III  each  case  a  rational  being  or  beings  are  liable  to  con- 
tingent evil,  in  the  event  of  their  not  complying  with  a 
known  or  presumed  desire  of  another.  The  analogy  lies  in 
the  resemblance  of  the  improper  sanction  and  duty  to  the 
sanction  and  duty  properly  so  called.  That  analogy  is  strong 
or  close.  The  defect  wmch  excludes  the  law  imposed  by 
opinion  from  the  rank  of  a  law  proper,  merely  consists  in 
this :  that  the  wish  or  desire  of  its  authors  has  not  been 
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duly  ngmfied^  and  that  they  have  no  formed  vntefntion  of 
inflicting  evil  or  pain  upon  those  who  may  hreak  or  trans- 
gress it. 

But,  beside  the  laws  improperly  so  called  which  are  set 
or  imposed  hy  opinion,  there  are  otners  which  are  related  to 
laws  proper  by  slender  or  remote  analogies.  I  style  these 
laws  metaphorical,  or  laws  merely  metaphoric^.  The 
analogies  by  which  they  are  suggested  are  numerous  and 
different,  but  these  so-called  laws  have  the  following  com- 
mon and  neffative  nature. — No  property  or  character  of  any 
metaphorical  law  can  be  likened  to  a  sanction  or  a  duty. 
Oonsequently,  every  metaphorical  law  wants  that  point  of 
resemblance  which  mainly  constitutes  the  analogy  between 
a  law  proper  and  a  law  set  by  opinion. 

The  most  frequent  and  remarkable  of  those  metaphorical 
applications  is  suggested  by  that  uniformity,  or  that  stability 
of  conduct,  which  is  one  of  the  ordinary  consequences  of  a 
law  proper.  We  say,  for  instance,  that  the  movements  of 
lifeless  bodies  are  determined  by  certain  law% :  though,  since 
the  bodies  are  lifeless  and  have  no  desires  or  aversions,  they 
cannot  be  touched  by  aught  which  in  the  least  resembles  a 
sanction,  and  cannot  oe  su^ect  to  au^ht  which  in  the  least 
resembles  an  obligation.  We  mean  that  they  move  in  cer- 
tain uniform  modes,  and  that  they  move  in  those  uniform 
modes  through  the  pleasure  and  appointment  of  God :  just 
as  parties  obBged  behave  in  a  uniform  manner  through  the 
pleasure  and  appointment  of  the  party  who  imposes  the  law 
and  the  duty. — ^Again :  We  say  that  certain  actions  of  the 
lower  and  irrational  animals  are  determined  by  certain  lawi* 
We  noyean  that  they  act  in  certain  uniform  modes ;  and  that, 
since  their  uniformity  of  action  is  an  effect  of  the  Divine 
pleasure,  it  closely  resembles  the  uniformity  of  conduct 
which  is  wrought  by  the  authors  of  laws  in  those  who  are 
obnoxious  to  the  sanctions.* — In  short,  whenever  we  talk 
of  Unn  governing  the  irrational  world,  the  metaphorical 
application  of  the  term  Ulid  is  suggested  by  this  double 
unlogy :  1.  The  successive  and  synchronous  phaenomena 
composiiig  the  irrational  world,  happen  and  exist,  for  the 
most  part,  in  uniform  series :  which  uniformity  of  succes- 
sion and  coexistence  resembles  the  uniformity  of  conduct 

*  Speaking  with  absolute  precision,  the  lower  animals,  or  the 
Mnimida  inferior  to  man,  are  not  destitute  of  reason.  Since  their 
conduct  18  partly  determined  by  conclusions  drawn  from  experience, 
they  observe,  compare,  abstract,  and  infer.  But  their  intellipfence 
is  80  extremely  limited,  that,  adopting  the  current  expression,  I 
8t]^le  them  trrotiona/.  Some  of  the  more  sagacious  are  so  far  from 
being  irrational,  that  they  understand  and  ooserve  laws  set  to  them 
by  human  masters.  But  these  laws  being  few  and  of  little  im- 
portance, I  throw  tiiem,  for  the  sake  of  simpucity,  out  of  my  account. 
I  say  universally  of  the  lower  animals,  that  they  cannot  understand 
a  law,  or  guide  their  conduct  by  a  du^. 
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produced  by  an  imperative  law.  2.  That  uniformity  ©f 
succession  and  coexistence,  like  the  uniformity  of  conduct 
produced  by  an  imperative  law,  springs  from  the  will  and 
intention  of  an  intelligent  and  rational  author.  When  an 
atheist  speaks  of  law%  governing  the  irrational  world,  the 
metaphorical  application  is  suggested  by  an  analogy  still 
more  slender  and  remote  than  that  which  I  have  now  ana- 
lyzed. He  means  that  the  uniformity  of  succession  aiid 
coexistence  resembles  the  uniformily  of  conduct  produced 
by  an  imperative  rule.  If,  to  draw  the  analogy  closer,  he 
ascribes  those  laws  to  an  author,  he  personines  a  yerbal 
abstraction,  and  makes  it  play  the'  legislator.  He  attributes 
the  uniformity  of  succession  and  coexistence  to  hmi  set  by 
nature*,  meaning,  by  rao^re,  the  world  itself;  or,  perhaps, 
that  very  uniformity  which  he  imputes  to  nature's  com- 
mands. 

Many  metaphorical  applications  of  the  term  law  or  ruU 
are  suggested  by  the  alrfelogy  followiDg.-An  imperative 
law  or  tule  guides  the  conduct  of  the  obliged,  or  is  a  'tiormay 
model,  or  pattern,  to  which  their  conduct  conforms.  A 
proposed  guide  of  human  conduct,  or  a  model  or  pattern 
offered  to  human  imitation,  is,  therefore,  frequently  styled 
a  law  or  rvle  of  conduct,  although  there  be  not  in  the  c$u9e 
a  shadow  of  a  sanction  or  a  duty. 

For  instance,  we  often  speak  of  a  law  set  by  a  man  to 
himself:  meaning  that  he  mtends  to  pursue  some  given 
course  of  conduct  as  exactly  as  he  would  pursue  it  if  he 
were  bound  to  pursue  it  by  a  law.  He  is  not  constrained 
to  observe  it  by  aught  that  resembles  a  sanction.  For 
though  he  may  &irly  purpose  to  inflict  a  pain  on  himself,  if 
his  conduct  shall  depart  j&om  the  guide  which  he  intends  it 
shall  follow,  the  infliction  of  the  conditional  pain  dep^ds 
upon  his  own  will. — ^Again :  When  we  talk  of  ruie$  oi  art, 
the  metaphorical  application  of  the  term  ru/ea  is  suggested 
by  the  analogy  in  question.  By  a  ruU  of  art,  we  mean  a 
prescription  or  pattern  which  is  offered  to  practitioners  of 
an  art.  There  is  not  the  semblance  of  a  sanction^  nor  is 
there  the  shadow  of  a  duty.  But  the  offered  predCription 
or  pattern  may  giude  the  conduct  of  practitioners,  as  arnle 
imperative  ana  proper  guides  the  conduct  of  the  obliged. 

The  preceding  disquisition  on  figurative  laws  is  not 
superfluous.  Figurative  laws  are  not  unfrequently  mistaken 
for  laws  imperative  and  proper.  Nay,  attempts,  have 
actually  been  made,  and  by  writers  of  the  hi^^hest  celebrity, 
to  explain  and  illustrate  the  nature  of  laws  imperative  and 
proper,  by  allusions  to  so-called  laws  which  are  merely  such 
through  a  metaphor. 

For  instance,  an  excerpt  from  Ulpian  placed  at  the 
beginning  of  the  Pandects,  and  also  insertea  by  Justinian 
in  the  second  title  of  his  Institutes,  a  fancied  /m«  naturaie^ 
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common  to  all  animals,  is  thus  distinguislied  from  tlieyud       Leot. 
futficrafo  or  gettttutn  to  which  I  have  adverted  ahove.    '  Jus         ^• 
na^tfroTtf  est,  quod  natura  omnia  animalia  docuit :  nam  jus  '       ' 

istad  non  humani  generis  proprium,  sed  omnium  animalium, 
quflo  in  terra,  quee  in  man  nascuntur,  avium  quoque  commune 
est*  Hinc  descendit  maris  atque  feminoe  conjunctio,  quam 
noB  matrimonium  appellamus;  hinc  Hberorum  procreatio, 
hinc  educatio :  videmus  etenim  cetera  quoque  animalia,  feras 
eliam,  istius  juris  peritia  censeri.  Jus  gentium  est,  quo 
centes  humanse  utuntur.  Quod  a  natnrcdi  recedere,  inde 
uunle  intelHgere  licet ;  quia  illud  omnibus  animalibus,  hoc 
soils  hominums  inter  se  commune  est.'  The  Passage  here 
cited  discloses  a  double  confusion  in  the  mind  of  the  author, 
namely^  1st,  By  the  slender  analogy  above  mentioned  he  is 
misled  into  confounding  the  instincts  of  animals  with  laws. 
2ndly.  He  confounds  laws  with  certain  motives  or  affections 
which  are  among  the  ultimate  causes  of  laws. — I  must, 
however,  remark  that  the  jva  quod  natura  omnia  animalia 
doemt  is  a  conceit  peculiar  to  Ulpian :  and  that  this  most 
foolish  conceit,  though  inserted  in  Justinian's  compilations, 
has  no  perceptible  influence  on  the  detail  of  the  Roman 
Law.  The  jus  naturale  of  the  classical  jurists  generally, 
and  theyttf  naturale  occurring  generally  in  the  Pandects,  is 
equivalent  to  the  natural  law  of  modem  writers  upon  juris- 
prudence, and  is  synonymous  with  the  jus  gentiumj  or  the 
JU8  naturale  et  gentium,  which  I  have  already  adverted  to 
^.  51,  ante).  It  means  those  positive  laws  and  those  rules 
of  positive  morality,  which  are  not  peculiar  or  appropriate 
to  any  nation  or  age,  but  obtain,  or  are  thought  to  obtain, 
in  all  nations  and  ages:  and  which,  by  reason  of  their 
obtaining  in  aU  nations  and  ages,  are  supposed  to  be  formed 
or  iashioned  on  the  law  of  God  or  Nature  as  Imown  by  the 
moral  sense.  '  Omnes  populi '  (says  Gains), '  q[ui  legibus  et 
moribns  reguntur,  partim  suo  proprio,  partmi  communi 
ommiim  hominum  jure  utuntur.  Nam  quod  quisque  populus 
ipse  fiibi  jus  constituit,  id  ipsius  proprium  est,  vocaturquo 
jus  civile ;  quasi  jus  proprium  ipsms  civitatis.  Quod  vero 
naturalis  ratio  inter  omnes  homines  constituit,  id  apud  omnes 
populos  perseque  custoditur,  vocaturque  jus  gentium,  quasi 
quo  jure  omnes  gentes  utuntur.*  The  universal  leges  et 
mores  here  described  by  Gains,  and  distinguished  from  the 
leges  et  mores  peculiar  to  a  particular  nation,  are  styled 
in^Ufferentiy,  by  most  of  the  classical  jurists,  jus  genttum, 
jus  naturalSf  or  jus  naturale  et  gentium.  And  the  law  of 
nature,  as  thus  understood,  is  not  intrinsically  absurd.  For 
as  some  of  the  dictates  of  utility  are  always  and  everywhere 
the  same,  and  are  also  so  plain  and  glaring  that  they  hardly 
admit  of  mistake,  there  are  legal  and  moral  rules  which  are 
nearly  or  quite  universalf  and  the  expediency  of  which  must 
be  seen  by  merely  natural  reason,  or  by  reason  without  the 
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lights  of  extensive  experience  and  observation.  The  difi- 
tinction  of  law  and  morality  into  natural  and  positive,  is  a 
needless  and  futile  subtilty :  but  is  founded  on  a  real  and 
manifest  difference,  and  would  be  liable  to  little  objection^ 
if  it  were  not  supposed  to  be  the  offspring  of  a  moral 
instinct  or  sense,  or  of  innate  practical  principles.  But, 
since  it  is  closely  allied  (as  I  shall  show  hereafter  *)  to  that 
misleading  and  pernicious  jargon,  it  ought  to  be  expelled, 
with  the  natural  law  of  the  modems,  firom  the  sciences  of 
jurisprudence  and  morality. 

The  following  passage  is  the  first  sentence  in  Montes- 

Juieu's  Spirit  of  Laws,  *  Les  lois,  dans  la  signification  la 
lus  ^tendue,  sont  les  rapports  n^cessaires  qui  d^rivent  de  la 
nature  des  choses :  et  dans  ce  sens  tons  les  etres  ont  leurs 
lois :  la  Divinity  a  ses  lois ;  le  monde  materiel  a  ses  lois ;  les 
intelligences  sup^rieures  a  I'homme  ont  leurs  lois ;  les  betes 
ont  leurs  lois;  I'homme  a  ses  lois.'  Now  objects  widely 
different,  though  bearing  a  common  name,  are  here  blended 
and  confounded.  The  considerations  which  have  been 
already  stated  are  sufficient  to  suggest  a  criticism  of  the 
passage  which  the  student  should,  as  a  useful  exercise,  work 
out  for  himself. 

If  you  read  the  disquisition  in  Blackstone  on  the  nature 
of  laws  in  general,  or  the  fustian  description  of  law  in 
Hooker's  Ecclesiastical  Polity,  you  will  find  the  same  con- 
fusion of  laws  imperative  and  proper  with  laws  which  are 
merely  such  by  a  glaring  perversion  of  the  term.  The  cases 
of  this  confusion  are,  indeed,  so  numerous,  that  they  would 
fill  a  considerable  volume. 

From  the  confusion  of  metaphorical  with  imperative  and 
proper  laws,  I  turn  to  a  mistake,  somewhat  simihtr,  which,  I 
presume  to  think,  has  been  committed  by  Bentham. 

Sanctions  proper  and  improper  are  of  three  capital 
classes : — ^the  sanctions  properly  so  called  which  are  annexed 
to  the  laws  of  God :  the  sanctions  properly  so  called,  which 
are  annexed  to  positive  laws:  the  sanctions  properly  so  called, 
and  the  closely  analogous  sanctions,  which  respectively  en- 
force compliance  with  positive  moral  rules.  B*it  to  sanctions 
religious,  legal,  and  moral,  this  great  philosopher  and  jurist 
adds  a  class  wliich  he  styles  physical  or  naturcH  sanctions. 

When  he  styles  these  sanctions  physical,  he  ioes  not 
intend  to  intimate  that  these  are  the  only  sanctions  which 
affect  the  sufferers  through  means  physical  or  material. 
Any  sanction  of  any  class  may  reach  the  suffering  party 
through  physical  means. 

The  meaning  annexed  by  Bentham  to  the  expression 
'  physical  sanction,'  may,  I  believe,  be  rendered  in  the  fol- 


liCct.  x^xii.  posU 


Declaratory  Laws,  &c. 


8l 


lowing  manner. — ^A  phy^cal  sanction  is  an  evil  brought 
upon  the  suffering  paxtr  by  an  act  or  omission  of  his  own. 
^r  example :  If  your  nouse  he  destroyed  by  fire  through 
your  neglecting  to  put  out  a  light,  you  bring  upon  yoursdf, 
by  your  negligent  omission,  a  physical  or  natural  sanction: 
8u]^p08inff,  1  mean  that  your  omission  is  not  to  be  deemed 
a  sin,  and  that  the  consequent  destruction  of  your  house  is 
not  to  be  deemed  a  punisnment  inflicted  by-  the  hand  of  the 
Dei^. 

Such  physical  or  natural  evils  are  related  by  the  following 
analogy  to  sanctions  properly  so  called.  1.  When  they  are 
actuaUy  suffered,  they  are  suffered  by  rational  beings  though 
acts  or  omissions  of  their  own.  2.  Before  they  are  actuaUy 
suffered,  or  whilst  they  exist  in  prospect,  they  affect  the 
wills  or  desires  of  the  parties  liable  to  them  as  sanctions 
properly  so  called  affect  the  wills  of  the  obliged.  The  parties 
are  urged  to  the  acts  which  may  avert  the  evils  from  their 
heads,  or  are  deterred  from  the  acts  which  may  bring  the 
evils  upon  them. 

But  in  spite  of  the  specious  analogy  at  which  I  have 
now  pointed,  I  dislike  the  application  oi  the  term  sanction 
to  these  physical  or  natural  evils:  1.  Because  they  are  not 
suffered,  Dy  intelligent  beings,  as  consequences  of  their  not 
complying  with  desires  of  intelligent  rational  beings.  2.  By 
the  t^rm  sanctionf  as  ,it  is  now  restricted,  the  evils  enforcing 
compliance  with  laws  imperative  and  proper,  or  with  the 
closely  analogous  laws  which  opinion  sets  or  imposes,  are 
distinguished  from  other  evils  oriefly  and  commodioudy. 
K  the  term  were  commonly  extended  to  these  physical  or 
natural  evils,  this  advantage  would  be  lost.  The  term  would 
then  comprehend  every  possible  evil  which  a  man  may  bring 
upon  himself  by  his  own  voluntary  conduct. 

I  close  my  disq^uisitions  on  figurative  laws,  and  on  those 
metaphorical  sanctions  which  Bentham  denominates  jpAynca/, 
with  the  following  connected  remark. 

Declaratory  laws,  and  laws  repealing  laws,  ought  in 
strictness  to  be  classed  with  laws  metaphorical  or  figurative : 
for  the  analogy  by  which  they  are  related  to  laws  imperative 
and  proper  is  extremely  slender  or  remote.  Laws  of  im- 
perfect obligation  (in  the  sense  of  the  Roman  jurists^  are 
laws  set  or  imposed  by  the  opinions  of  the  law-maners, 
and  ought  in  strictness  to  be  classed  with  rules  of  positive 
morali^.  But  though  laws  of  these  three  species  are 
merely  analogous  to  laws  in  the  proper  acceptation  of  the 
term,  they  are  closely  connected  with  positive  laws,  and 
are  appropriate  subjects  of  jurisj^rudence.  I  separate  them 
aocormngly  from  the  classes  of  improper  laws  to  which  in 
strictness  they  belong. 
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AccoRBiNG  to  the  purpose  and  order  stated  at  the  com-« 
mencement  of  these  lectures^  and  adverted  to  in  the  last 
preceding  lecture  (p.  62),  I  proceed  to  explain  the  marks 
or  characters  which  distinguish  positive  laws  from  the 
various  related  objects  above  described,  and  to  analyze 
certain  expressions  which  are  esseniial  to  that  distinction. 

(d)  The  essential  difference  of  a  positive  law  (or  the  differ- 
ence that  severs  it  from  a  law  which  is  not  a  positive  law) 
may  be  stated  thus.  Every  positive  law,  or  every  law  simply 
and  strictly  so  called,  is  set  by  a  sovereign  person,  or  a  sove- 
reign body  of  persons,  to  a  member  or  members  of  the 
independent  pohtical  society  wherein  that  person  or  body  is 
sovereign  or  supreme.  In  other  words,  it  is  set  by  a  monarch, 
or  sovereign  number,  to  a  person  or  persons  in  a  state  of 
subjection  to  its  author. 

It  is  therefore  necessary  to  analyze  the  expression  sove^ 
reigntyj  the  correlative  expression  stAjection.  and  the  insepar- 
ably connected  expression  independent  polittcal  societtf. 

The  superiorify  which  is  styled  sovereignty,  and  the 
independent  political  society  wmch  sovereignty  implies,  is 
distinguished  from  other  superiority,  and  from  other  society, 
by  the  following  marks  or  characters. — 1.  The  InUk  of  the 
given  society  are  in  a  habit  of  obedience  or  submission  to  a 
detenninate  and  common  superior :  let  that  common  superior 
be  a  certain  individual  person,  or  a  certain  body  or  aggregate 
of  individual  persons.  2.  That  certain  individual,  or  that 
certain  body  of  individuals,  is  not  in  a  habit  of  obedience  to 
a  determinate  human  superior. 

Or  the  notions  of  sovereignty  and  independent  political 
society  may  be  expressed  concisely  thus.— if  a  determinate 
human  superior,  not  in  a  habit  of  o\)edience  to  a  like  superior, 
receive  h(witual  obedience  from  the  btUk  of  a  given  isociety, 
that  determinate  superior  is  sovereign  in  that  society,  and 
the  society  (including  the  superior)  is  a  society  political  and 
independent. 

To  that  determinate  superjor,  the  other  members  of  the 
society  are  subject :  or  on  that  determinate  superior,  the  other 
members  of  the  society  are  dependent.  The  position  of  its 
other  members  towards  that  detenninate  superior,  is  a  state 
of  svhjectiony  or  a  state  of  dependence.  The  mutual  relation 
which  subsists  between  that  superior  and  them,  may  be  styled 
sovet*eignty  and  subjection. 

Hence  it  follows,  that  it  is  only  through  an  ellipsis  that 
the  society  is  styled  independent.  The  party  truly  indepen- 
dent (^independent,  that  is  to  say,  of  a  detenninate  human 
superior),  is  not  the  society,  but  the  sovereign  portion  of  the 
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fiociety.  By  'an  independent  political  society/  or  'an  inde- 
pendent and  sovereign  nation/  wo  mean  a  political  society 
consisting  of  a  sovereign  and  subjects,  as  opposed  to  a 
political  society  consisting  entirely  ot  persons  in  a  state  of 
subjection. 

In  order  tliat  a  given  society  may  form  a  society  political 
and  independent,  the  two  distinguisning  marks  whicn  I  have 
mentioned  above  must  unite.  The  generality  of  the  given 
society  must  be  in  the  habit  of  obedience  to  a  determinate 
and  common  superior :  whilst  that  detenuiuate  person,  or 
determinate  body  of  persons,  must  not  be  habitually  obedient 
to  a  determinate  person  or  body.  It  is  the  union  of  that 
positive,  with  this  negative  mark,  which  renders  that  certain 
superior  sovereign  or  supreme^  and  which  renders  that  ^ven 
society  (including  that  certam  superior)  a  society  pohtical 
and  independent.  I  proceed  to  illustrate  and  explain  the 
mairka  wtdch  must  so  unite. 

1.  The  generality  or  bulk  of  its  members  must  be  in  a 
hMt  of  obedience  to  a  determinate  and  common  superior. 

In  case  the  generality  of  its  members  obey  a  determi- 
nate superior,  if  the  obcoience  be  rare  or  transient,  and  not 
halntual  or  permanent,  the  relation  of  sovereignty  and  sub- 
jection is  not  created  thereby  between  that  certain  superior 
and  the  members  of  that  given  society.  In  other  words,  that 
determinate  superior  and  the  members  of  that  given  society 
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do  not  become  thereby  an  independent  political  society. 
For  example :  In  1815  the  allied  armies  occupied  In 
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and  80  long  as  the  allied  armies  occupied  Franco,  the  com- 
mands of  the  allied  sovereigns  were  obeyed  by  tne  French 
goyemment,  and,  through  the  French  government,  by  the 
French  people  generally.  But  since  the  commands  and  the 
obedience  were  comparatively  rare  and  transient,  they  were 
not  sufficient  to  constitute  the  relation  of  sovereignty  and 
subjection  between  the  allied  sovereigns  and  the  members 
of  the  invaded  nation.  In  spite  of  those  commands,  and  in 
spite  of  that  obedience,  the  French  government  was  sove- 
reign or  independent.  In  spite  of  those  commands,  and 
in  spite  of  that  obedience,  the  French  government  and  its 
subjects  were  an  independent  political  society,  whereof  the 
allied  sovereigns  were  not  the  sovereign  portion. 

Now  if  the  French  nation,  before  the  obedience  to  those 
sovereigns,  had  been  an  independent  society  in  a  state  of 
nature  or  anarchy,  it  would  not  have  been  changed  by  the 
obedience  into  a  society  political.  And  it  would  not  have 
been  changed  by  the  obedience  into  a  society  political,  be- 
cause the  obedience  was  not  habitual.  For  instance,  while 
Paris  was  in  the  hands  of  the  Commune  after  the  capitula- 
tion to  the  Germans  in  1871,  and  although  both  the  con- 
cendiiu^  parties  obeyed  occasional  commands  of  the  German 
loyeieign,  it  could  scarcely  be  said  that  France  including 
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Pabt  I.     Paris  formed  one  political  society,  slill  less  that  France  and 
1 1^        the  G^erman  government  formed  a  political  society  of  which 
'    "  *  the  latter  was  sovereign. 

2.  In  order  that  a  given  socieiy  may  form  a  society  poli^ 
tical,  habitual  obedience  must  be  rendered,  by  the  generaUty 
or  hulk  of  its  members,  to  a  determinate  and  common  supe- 
rior. In  other  words,  habitual  obedience  must  be  renderod, 
by  the  generality  or  hvik  of  its  members,  to  one  and  the  same 
determinate  person,  or  determinate  body  of  persons. 

For  example :  In  case  a  given  socieiy  be  torn  by  intestane 
war,  and  in  case  the  conflicting  parties  be  nearly  balanced, 
the  given  society  is  either  in  a  state  of  nature  or  is  Sj^t  up 
into  two  or  more  independent  political  societies.  If  the 
bulk  of  each  of  the  parties  be  in  a  habit  of  obedience  to  its 
head,  the  given  society  is  broken  into  two  or  more  societies, 
which,  perhaps,  may  be  styled  independent  jvolitical  societies. 
If  the  bulk  of  eacn  of  the  parties  be  not  in  that  habit  of 
obedience,  the  given  society  is  simply  or  absolutely  in  a  state 
of  nature  or  anarchy.  It  is  either  resolved  or  broken  into  its 
individual  elements,  or  into  num^ous  societies  of  a  size  so 
limited,  that  they  could  hardly  be  styled  societies  independent 
and  political.  For,  as  I  shall  show  hereafter,  a  given  indepen- 
dent society  would  hardly  be  styled  politicaly  in  case  it  fell 
short  of  a  number  which  cannot  be  fixed  with  precision,  but 
which  maybe  called  considerable,  or  not  extremely  minute. 

3.  In  order  that  a  given  society  may  form  a  society  poli- 
tical, the  generality  or  bulk  of  its  members  must  habitually 
obey  a  superior  determinate  as  well  as  common. 

"On  this  position  I  shall  not  insist  here.  For  I  have  shown 
sufficiently  m  my  fifth  lecture,  that  no  indeterminate  party 
can  command  expressly  or  tacitly,  or  can  receive  obedience 
or  submission:  that  no  indeterminate  body  is  capable  of 
corporate  conduct. 

4.  It  appears  from  what  has  preceded,  that,  in  order  that 
a  given  society  may  form  a  society  political,  the  bulk  of  its 
members  must  be  in  a  habit  of  ol^dience  to  a  certain  and 
common  superior.  But,  in  order  that  the  given  society  may 
form  a  society  political  and  independent,  that  certain  superior 
must  not  be  habitually  obedient  to  a  determinate  human  supe- 
rior. He  may  be  habitually  afiected  by  so-called  laws  which 
opinion  sets  or  imposes,  or  may  render  occasional  submission 
to  commands  of  determinate  parties.  But  the  society  is  not 
independent,  although  it  may  be  political,  if  that  certain 
superior  habitually  obeys  the  commands  of  a  certam  person 
or  Dodv. 

Let  us  suppose,  for  example,  that  a  viceroy  obeys  habitu- 

'  aliy  the  author  of  liis  delegated  powers.    And,  to  render  the 

example  complete,  let  us  suppose  that  the  viceroy  receives 

habitual  obedience  firom  the  generality  or  bulk  of  the  persons 

who  inhabit  his  province.    In  such  circumstances  the  viceroy 
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Is  not  flOfmign  within  the  limits  of  his  provinoe,  nor  axe' 
he  and  its  inbahitants  an  independent  political  socieiy.  He 
and  thiongh  him  the  inhabitants  of  his  proyince  are  in  a 
state  of  subjection  to  the  sovereij;n  of  that  larger  society. 
He  and  the  inhabitants  of  his  proymce  are  a  soci^  political 
bat  subordinate. 

A  natural  sodely,  or  a  society  in  a  state  of  nature,  is 
ecunpoeed  of  persons  who  are  connected  by  mutual  inter* 
course,  but  are  not  members,  sovereign  or  subject,  of  any 
society  politicaL^  None  of  the  persons  who  compose  it  live 
in  a  state  of  subjection :  all  live  in  the  negative  state  which 
is  styled  a  state  of  independence. 

Considered  as  entire  communities,  and  considered  in 
respect  of  one  another,  independent  political  societies  live,  it 
is  commonly  said,  in  a  state  of  nature.  And  considered  as 
entire  communities,  and  as  connected  by  mutual  intercourse, 
independent  political  societies  form,  it  is  commonly  said,  a 
natural  society.  To  speak  more  accurately,  the  several 
members  of  tne  several  related  societies  are  placed  in  the 
following  positions.  The  sovereign  and  subject  members  of 
each  of  tne  related  societies  form  a  society  political :  but  the 
sovereign  portion  of  each  of  the  related  societies  lives  in  the 
negative  condition  which  is  styled  a  state  of  independence. 

Society  formed  by  the  intercourse  of  independent  political 
societies,  is  the  province  of  international  law,  or  of  the  law 
obtaining  between  nations.  For  (adopting  a  current  ex- 
pression) international  law,  or  the  law  obtcdning  between 
nations,  is  conversant  with  the  conduct  of  independent 
political  societies  considered  as  entire  communities:  circa 
neffotia  et  causas  gentium  imtegrarum.  Speaking  with  greater 
precision,  international  law,  or  the  law  obtaming  between 
nations,  regards  the  conduct  of  sovereigns  considered  as 
related  to  one  another. 

And  hence  it  inevitably  follows,  that  the  law  obtaining 
between  nations  is  not  positive  law :  for  every  positive  law 
is  set  by  a  given  sovereign  to  a  person  or  persons  in  a  state 
of  subjection  to  its  author.  As  I  have  already  intimated, 
the  law  obtaining  between  nations  is  law  (improperly  so 
called)  set  by  general  opinion.  The  duties  which  it  imposes 
are  einorced  by  moral  sanctions:  by  fear  on  the  part  of 
nations,  or  by  fear  on  the  part  of  sovereigns,  of  provoking 
freneral  hostility  and  incurring  its  probable  evils  in  case  they 
shall  violate  maxima  generally  received  and  respected. 

A  society  political  but  subordinate  is  merely  a  limb  or 
member  of  a  society  political  and  independent.  All  the 
persons  who  compose  it.  including  the  person  or  body  which 
18  its  immediate  chief,  hve  in  a  state  of  subjection  to  one 
and  the  same  sover^gn. 

Bendes  sodetiee  political  and  independent,  societies  in- 
dependent but  natural,  society  formed  oy  the  intercourse  of 
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independent  political  societies,  and  societies  poU^cal  Irat 
subordinate^  there  are  societies  consisting  of  suvjecte  c^od- 
dered  as  private  persons. — A  society  consisting  oj^  parents 
and  children,  living  in  a  state  of  subjection,  and  considered 
m  those  characters,  may  serve  as  an  example. 

To  distinguish  societies  political  but  subordinate  from 
societies  not  political  but  consisting  of  subject  members,  is 
to  distinguish  the  rights  and  duties  of  subordinate  political 
superiors  from  the  rights  and  duties  of  subjects  considered 
as  private  persons;  And  before  I  can  draw  that  distinction, 
I  must  analyze  many  expressions  of  large  and  intricate 
meaning  which  belong  to  the  detail  of  jurisprudence.  But 
an  explanation  of  that  distinction  is  not  required  by  my 
present  purpose,  which  is  merely  to  determine  the  notion  of 
sovereignty,  with  the  inseparably  connected  notion  of  inde- 
pendent political  society. 

The  definition  of  tne  abstract  term  independent  political 
society  (including  the  definition  of  the  correlative  term 
sovereignty)  cannot  be  rendered  in  expressions  of  perfectly 
precise  import,  and  is  therefore  a  fallible  test  of  specific  or 
particular  cases.  The  least  imperfect  definition  which  the 
abstract  term  will  take,  would  nardly  enable  us  to  fix  the 
class  of  every  possible  society.  It  would  hardly  enable  us 
to  determine  of  every  independent  society,  whether  it  were 
political  or  natural.  It  would  hardly  enable  us  to  determine 
of  every  political  society,  whether  it  were  independent  or 
subordinate. 

In  order  that  a  given  society  may  form  a  society  political 
and  independent,  the  positive  and  negative  marks  which  I 
have  mentioned  above  must  unite.  The  generality  or  luOc 
of  its  members  must  be  in  a  hdtnt  of  obedience  to  a  certain 
and  common  superior :  while  that  certain  person,  or  certain 
body  of  persons,  must  not  be  hahituaUy  obedient  to  a  certain 
person  or  body.  It  is  obvious  that  the  terms  hvlk  or  gene- 
rality— habit  and  hahituaUy — are  so  wanting  in  precision  as 
not  always  to  furnish  a  certain  test  whether  or  not  a  given 
society  is  independent. 

I  proceed  to  illustrate  this.  And  first  as  to  the  positive 
test  or  mark  of  independent  political  society. — In  some  cases, 
so  large  a  proportion  of  the  members  obey  the  same  superior, 
and  the  obedience  of  that  proportion  is  so  frequent  and 
continued,  that,  without  a  moment's  difl5.culty  and  without 
a  moment's  hesitation,  we  should  say  that  the  generality  of 
its  members  were  in  a  habit  of  obedience  or  submission  to  a 
certain  and  common  superior,  and  should  accordingly  pro- 
nounce the  society  political.  Such,  for  example,  is  the  ordi- 
nary state  of  England,  and  of  every  independent  society 
somewhat  advanced  in  civilization.  In  other  cases,  obedi- 
ence to  the  same  superior  is  rendered  by  so  few  of  the 
members,  or  general  obedience  to  the  same  is  so  unfrequent 
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and  broken,  that,  without  a  moment*s  difficulty  and  without       Lect. 
a  moment's  hesitation,  we  ^ould  pronounce  the  society        VI. 
wAwral :  we  should  say  the  gtiMraUty  of  its  memhers  were    '^"     •       ' 
noi  in  a  hehit  of  obedience  to  a  certain  and  comvMm  superior. 
Such,  for  example,  is  the  state  of  the  independent  and  savage 
societies  which  subsist  by  hunting  or  fishing  in  the  woods 
or  on  the  coasts  of  New  HolLuid. 

Bat  in  the  cases  of  independent  society  which  lie  between 
the  extremes,  we  should  h^dly  find  it  possible  to  determine 
with  absolute  certainty,  whether  the  generality  of  its  mem- 
bers did  or  did  not  obey  one  and  the  same  superior,  or 
whether  the  general  obedience  to  one  and  the  same  superior 
was  or  was  not  habitual  Por  example :  During  the  height 
of  the  conflict  between  Charles  the  First  and  the  Parlia- 
ment, the  English  nation  was  broken  into  two  distinct 
sodetxes:  each  of  which  societies  may  perhaps  be  styled 
political,  and  may  certainly  be  styled  mdependent.  After 
the  conflict  had  subsided,  those  distinct  societies  were  in 
their  torn  dissolved ;  and  the  nation  was  reunited,  imder  the 
common  ^vemment  of  the  Parliament,  into  one  independent 
and  political  community.  But  at  what  juncture  precisely, 
after  the  conflict  had  subsided,  were  tlioso  distinct  sopieties 
completely  dissolved,  and  the  nation  completely  reunited 
into  one  political  community  P  When  had  so  many  of  the 
nation  rendered  obedience  to  the  Parliament,  and  when  had 
the  ceneral  obedience  become  so  frequent  and  lasting,  that 
the  miXk  of  the  nation  were  habitiutUy  obedient  to  the  body 
\diich  aflTected  soverei^ty  ?  And  m  the  mean  time  what 
was  the  class  of  the  society  which  was  formed  by  the  English 
people  ?  These  are  questions  which  it  would  be  impossible 
to  answer  with  certainty,  although  the  facts  of  the  case  were 
precisely  known. 

Next,  as  to  the  negative  mark  of  independent  political 
BodeW.— Given  a  determmate  and  common  superior,  and 
also  tnat  the  bulk  of  the  society  habitually  obey  that  supe- 
rior, is  that  common  superior  me  from  a  habit  of  obedience 
to  a  determinate  person  or  body  P 

For  example :  Previou^  to  the  war  of  1866  which  ended 
IKth  Sadowa,  the  smaller  German  states  which  now  form 
part  of  the  German  Empire  may  be  said  to  have  been  inde- 
pendent. For  although  they  obeyed  the  occasional  coqi- 
manda  of  a  superior,  whether  of  Prussia,  Austria,  or  the 
Bund,  it  was  not  definitely  ascertained  to  which  of  those 
atithorities  obedience  was  due,  still  less  can  it  be  said  of  some 
of  these  states  (e.g.  Saxony)  that  they  wei'e  in  the  habit  of 
obedience  to  a  definite  and  certain  superior.  After  the  con- 
clusion ot  the  war  of  1870-71,  the  snialler  States  comprised 
in  the  German  Emnire  can  hardly  be  said  to  be  independent. 
But  it  would  be  diflicult  to  state  with  precision  the  time  at 
which   the   halnt  of  obedience  to   the  .supreme   federal 
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(iOYenunent;  whether  under  the  name  of  the  North  German 
Oonfederation  or  the  German  Empire,  became  established. 

The  difficulties  which  I  have  laboured  to  explain,  often 
embarrass  the  application  of  those  positive  moral  rules  which 
are  styled  international  law. 

For  example:  At  the  commencement  of  the  war  of 
Secession  in  America,  was  the  Union  a  Political  Society  ? 
"Were  the  Seceding  States  rebels  or  Confederate  Independent 
States  at  war  with  the  Union  ?  These  were  at  the  tune  and 
long  remained  embarrassing  and  difficult  questions  to  Go- 
vernments who  looked  on  fiom  a  distance. 

This  difficulty  presents  itself  under  numerous  forms  in 
international  law :  indeed  almost  the  only  difficult  and  em- 
barrassing questions  in  that  science  arise  out  of  it.  And 
law  strictiy  so  called  is  not  h^^  from  like  difficulties.  What 
can  be  more  indefinite,  for  instance,  than  the  expressions 
reasonable  time,  reasonable  notice,  reasonable  diligence  P  than 
the  line  of  demarcation  which  distinguishes  libel  and  fair 
criticism ;  or  that  which  constitutes  a  violation  of  copy- 
right ;  or  that  degree  of  mental  aberration  which  consti- 
tutes idiocy  or  lunacy  P  In  all  these  cases,  as  in  the  case  in 
point,  the  difficulty  arises  from  the  vagueness  or  indefinite- 
ness  of  the  terms  in  which  the  definition  or  rule  is  inevitably 
conceived. 

I  have  tacitly  supposed,  during  the  preceding  analysis, 
that  every  independent  society  forming  a  society  political 
possesses  the  essential  property  which  I  will  now  describe. 

In  order  that  an  independent  society  may  form  a  society 
political,  it  must  not  fall  short  of  a  number  which  cannot  lie 
fixed  with  precision,  but  which  may  be  called  considerable^ 
or  not  extremely  minute.  A  given  independent  society, 
whose  number  may  be  called  inconsiderable,  is  commonly 
esteemed  a  natural^  and  not  a  political  society,  although  the 
generality  of  its  members  be  habitually  obedient  or  submis- 
sive to  a  certain  and  common  superior. 

Let  us  suppose,  for  example,  that  a  single  family  of 
savages  lives  m  absolute  estrangement  from  every  other 
community.  And  let  us  suppose  that  the  father,  the  chief 
of  this  insulated  family,  receives  habitual  obedience  from  tile 
mother  and  children.  Although  the  society  has  all  the  marks 
expressly  mentioned  in  my  dennition,  it  would  be  ridiculous 
to  style  such  a  society  a  society  political  euid  independent,  the 
father  and  chief  a  monarch  or  soverei^nj  or  the  obedient 
mother  and  children  subjects, — '  La  puissance  politique'  (says 
Montesquieu)  '  comprend  n^cessairement  Tumon  de  plusieurs 
families.' 

In  the  case  of  tribes  such  as  those  who  live  by  hunting 
or  fishing  in  the  woods  or  on  the  coasts  of  New  Holland ; 
and  those  tribes  of  Indians  who  range  the  unsettled  parts  of 
the  North  American  continent,  we  should  deny  the  title 
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<  independent  |N>^tjftca/  society/  because  the  bond  which  con- 
nects the  congeries  of  &milies  of  which  they  consist  is  too 
alight  to  say  that  they  render  habihAol  obedience  to  any  cer- 
tam  superior,  although  they  may  on  occasions  unite  in 
obedience  to  a  leader  for  warlike  purposes.  If  we  admitted 
the  term  '  independent  political  society'  to  describe  a  society, 
however  smally  which  umted  the  conditions  above  mentioned, 
we  should  say  that  these  tribes  consisted  of  a  congeries  of 
independent  political  communities.  They  are,  strictfy  speak- 
ing, a  convenes  of  groups  having  all  the  marks  of  indepen- 
dent political  societies  except  size.  They  are  commonly 
included  in  the  expression  natural  society,  although  that 
expession  as  above  defined  strictly  applies  to  a  congeries  of 
inaependent  units. 

The  lowest  possible  number  which  will  satisfy  the  con- 
dition now  under  consideration  cannot  be  fixed  precisely. 
But,  looking  at  many  of  the  communities  whidi  commonly 
are  considered  and  treated  as  independent  political  societies, 
we  must  infer  that  an  indepenaent  society  may  form  a 
society  political,  although  the  munber  of  its  members  ex- 
ceed not  a  few  thousands,  or  even  a  few  hundreds.  The 
ancient  Gxison  Confederacy  (like  the  ancient  Swiss  Con- 
federacy with  which  the  Orison  was  connected)  was  rather 
an  alliance  or  union  of  independent  political  societies,  tlian 
one  independent  communi^  imder  a  common  sovereign. 
Now  the  number  of  the  largest  of  the  societies  which  were 
independent  members  of  tiie  ancient  Grison  Oonfederaoy 
hardly  exceeded  a  few  thousands.  And  the  number  of  the 
smallest  of  those  numerous  confederated  nations  hardly  ex- 
ceeded a  few  hundreds. 

The  condition  inmiediately  above  considered,  it  will  be 
observed,  introduces  a  further  element  of  vagueness  into  this 
definition  of  independent  political  society,  and  adds  to  the 
difficulties  which,  as  I  have  already  stated,  are  owing  to 
the  vagueness  of  tlie  terms  necessarily  employed. 

But  here  I  must  briefly  remark,  tiiat  tne  property  which 
I  have  last  described  is  not  an  essential  property  of  mbov' 
denote  political  society.  If  the  independent  sociel^,  of  which 
it  is  a  limb  or  member,  be  a  political  and  not  a  natural  so- 
ciety, a  subordinate  society  may  form  a  society  politicsd, 
although  the  number  of  its  members  might  be  called  extremely 
minute.  For  example :  A  society  incorporated  bythe  state 
for  political  or  public  purposes  is  a  society  or  body  politic ; 
although  it  may  consist  of  a  very  small  number  of  members. 

Having  tried  to  determine  the  notion  of  sovereignty, 
with  the  implied  or  correlative  notion  of  independent  poli- 
tical society,  I  will  produce  and  briefly  examine  a  few  of  the 
definitioiis  of  those  notions  which  have  been  given  by  writers 
of  oelefarity* 


89 


VI. 


Oertaln  of  ttto 
deflnltlous  of 
tbeterm 
•overeiifJKtyt 
and  of  the 
Implied  or 
eonelttiT* 


90 


Pari  I. 
$1- 

^— 1 ' 

tonn  indepen' 
dmtpoUttetU 
aoeldy, 
which  have 
bisen  given  by 
vrlten  of 
celebrity. 

1.  Bentham. 


3.  Hobbes. 


a  OrotiuB. 


Province  of  Jurisprudeiice, 

Bistmgaifihing  political  from  natural  society,  Beodiaiu, 
in  hia  Eragment  on  Government,  thus  deiines  tlie  -foimer: 
'  When  a  nmnber  of  persons  (whom  we  may  style  mbjects) 
are  supposed  to  be  in  the  habit  of  paying  obedience  to  a  por- 
son,  or  an  assemblage  of  persons,  of  a  known  and  ceitam 
description  (whom  we  may  call  governor  or  governors),  eaok 
persons  altogether  (subjects  and  governors)  are  said  to  be  in 
a  state  of  political  society.'  And  in  order  to  exclude  from  his 
definition'^  such  a  socieiy  as  the  single  £unily  coneeived  of 
aboye,  he  adds  a  second  essential  of  political  society,  namely 
that  the  society  should  be  capable  of  indefinite  duration. — 
Considered  as  a  definition  oi  independent  political  society, 
this  definition  is  defective,  by  the  omission  of  the  negative 
mark ;  namely,  that  the  soverei^  is  not  habitually  obedient 
to  another.  It  is  also  a  defective  definition  of  political  so- 
ciety in  general.  For  before  we  can  distinguish  political 
society  from  society  not  political,  we  'must  determine  the 
nature  of  those  societies  which  are  at  once  political  and  in- 
dependent. For  a  political  society  which  is  not  independent 
is  a  monber  or  constituent  parcel  of  a  political  sociei^  which 
is.  The  powers  or  rights  of  subordinate  political  superiors 
are  merely  emanations  of  sovereignty, — ^particles  of  sove- 
reignty committed  by  sovereigns  to»suDJects. 

According  to  the  definition  of  independent  political 
sodety  whi<£  is  stated  or  supposed  by  Hobbes,  in  his 
ft¥jnfllleTit  treatiBes  on  government,  a  sociefy  is  not  a  society 
political  and  independent,  unless  it  can  maintain  its  inde- 
pendence, against  attacks  from  without,  by  its  own  intrinsic 
or  unaided  strength.  But  as  I  have  already  remarked,  this 
can  hardly  be  said  of  any  existing  society.  The  weaj^r  of 
such  actual  societies  as  are  deemed  politiciu  and  independent, 
owe  tJieir  precarious  independence  to  positive  intemationai 
morality,  and  to  the  mutual  fears  or  jealousies  of  stronger 
communities,  l^e  most  powerful  of  such  actual  societies 
as  are  deemed  political  and  independent,  could  hardly  main- 
tain  itB  independence,  by  ite  own  intrinsic  streng^th,  agtunst 
an  extensive  conspiracy  of  other  mdependent  nations. 

In  his  great  timtise  on  intemationai  law,  Grotius  defines 
sovereignty  in  the  following  manner.  ^Summa  potestas 
cmHs  iBa  dicitur,  cujus  actus  alterius  juri  non  subsunt,  ita 
ut  alterius  voluntatis  humanse  arbitrio  irriti  possint  reddi. 
Alterius  cum  dico,  ipsum  excludo,  qui  sunima  potestate 
utitur ;  cui  voluntatem  mutare  licet.'  Now,  in  order  to  an 
adequate  conception  of  the  natm^e  of  intemationai  morality, 
as  weU  as  in  order  to  an  adequate  conception  of  the  nature 
of  positive  law,  the  positive  as  well  as  the  negative  of  the 
two  essential  marks  of  sovereignty,  stated  in  my  definition, 
must  be  noted  or  taken  into  account.  But  the  positive 
essential  of  sovereign  power  is  not  inserted  by  Grotius  in 


Indepmdeiit  Political  Society,  ^r 

his  definitioB.    And  the  negative  essential  is  stated  uiac-       Lbct. 
cuiately.   If,  as  the  definition  supposes^  perfect  or  complete        VI. 
independence  be  of  the  essence  of  sovereign  power,  there  is   '       '      ^ 
noC  in  feict  the  human  power  to  which  the  epithet  sovereujfii 
will  i^ply  with  propriety.     Everv  government,  let  it  he 
nover  so  powerful,  lenders  occasional  o  oedienco  to  commands 
of  other  governments ;  defers  frequently  to  those  opinions 
and  Bentiments  which  are  styled  international  law;  and 
4sfen  habitually  to  the  opinions  and  sentiments  of  its  own 
sd^jects.    Not  to  be  in  the  habit  of  obedience  to  another 
coBstHMtes  all  the  independence  that  a  government  can 
poflsiUy  ta^oy. 

Aficoidil^  to  Von  Martens  of  Qottingen  (the  writer  on  Jj^J^n  mwv 
pofiithre  intemMional  law  already  re  Serred  to), '  a  sovereign 
government  is  a  government  which  aught  not  to  receive 
eommands  from  any  eattemal  or  foreign  government.' — Of 
the  conclusive  and  ob^ow  objections  to  this  definition  of 
sovereignty  the  following  are  only  a  few.  1.  If  the  defini- 
tion in  Question  applies  to  severe^  governments,  it  wiU 
also  Bippij  to  a  subordinate  government  which  holds  its 

net  at  the  will  of  and  as  a  trustee  for  its  own  sovereign. 
Vbether  a  given  government  be  or  be  not  supreme,  is  a 
qoeetinn  of  fact.  A  government  reduced  to  suDJection  is 
aotnally  a  subordinate  government,  although,  according  to 
the  morality  which  obtains  between  states,  it  ought  to  be 
aovefeign  or  independent.  8.  It  cannot  be  affirmed  absolutely 
of  a  sovereign  or  independent  government,  that  it  ought  not 
to  xecdve  commands  from  foreign  or  ext^nal  governments. 
Although  the  morality  which  actually  obtains  between  states 
as  wall  as  that  international  morality  which  is  commended 
by  ffenanJ  utility  forluds  excessive  intermeddling  by  inde- 
penoent  governments  with  other  independent  governments, 
yet,  aocoraing  to  both  systems  of  morality,  no  independent 
grpvenmient  ou^ht  to  be  freed  completely^  from  the  supervi- 
sion and  control  of  its  fellows.  4.  In  this  definition  b^  Yon 
Martens  (as  in  that  which  is  given  by  Grotius)  there  is  not 
the  shadow  of  an  allusion  to  the  positive  character  of 
sovereognty. 

In  order  further  to  elucidate  the  nature  or  essence  of  Tho  eusuing 

sovereignty,  and  of  the  independent  political  society  which  l^wSS.       * 

sovereiffnt^  implies,  I  will  make  a  few  concise  remarks  upon  j.on'J2niSi 

the  following  subjects  or  topics. — 1.  The  various  shapes  with  the 

which  sovereignty  may  assume,  or  tho  vaiious  possible  forms  foplcJl^. 

of  supreme  government.    2.  Tho  real  and  imaginary  bounds  Tbe  forms  of 

which  limit,  or  are  supposed  to  limit,  the  power  of  sovereigns.  govmSnent. 

3.  The  origin  of  government,  with  tho  oricin  of  political  of  MveJSS 

society :  or  the  causes  of  the  habitual  obedienco  which  is  l^"!.!- 

i-cndered  to  the  sovereign  by  the  bulk  of  subjects.  government. 
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government. 

Every  su- 
preme go- 
ramment  is  a 
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(properly  so 
called)  or  an 
aristoeraey 
(in  the 

generic  mean- 
ing of  the 
expression). 
In  other 
words  it  is  a 
goyemment 
of  one,  or  a 
goyemment 
of  a  number. 
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1.  An  independent  politick  society  is  divisible  into  two 
portions:  namely,  the  portion  of  its  members  which  is 
sovereiffn  or  supreme,  and  the  portion  of  its  members  which 
is  merdy  subject.  For  unless  every  member  of  a  political 
society  were  adult  and  of  sound  mmd,  it  would  be  ii^pos- 
sible  for  the  sovereignty  to  reside  in  dtt  the  members.  The 
existence  of  such  a  society  is  so  improbable,  that,  with  this 
passing  notice,  I  throw  the  idea  of  it  out  of  my  account. 

"Wlien  the  sovereign  portion  consists  of  a  smgle  member, 
the  supreme  government  is  properly  a  monarchy ^  or  the 
sovereign  is  properly  a  monarch*  When  the  sovereign 
portion  consists  of  a  number  of  members,  the  supreme 
government  may  be  styled  an  aristocracy  (in  the  generic 
meaning  of  the  expression).  And  here  I  may  briefly  re- 
mark, that  a  monarchy  or  government  of  one,  and  an 
aristocracy  or  govermnent  of  a  number,  are  essentially  and 
broadly  distinguished  by  the  following  important  diflerence. 
In  the  case  of  a  monarchy  or  government  of  one,  the 
sovereign  portion  of  the  community  is  simply  or  purely 
sovereign.  In  the  case  of  an  aristocracy  or  government  of  a 
number,  that  sovereign  portion  is  sovereign  as  viewed  from 
one  aspect,  but  is  also  subject  as  viewed  from  another. 
Considered  collectively,  or  considered  in  its  corporate 
character,  that  sovereign  number  is  sovereign  and  indepen- 

*  In  every  monarchy,  the  monarch  renders  habitual  deference  to 
the  opinions  and  sentiments  held  and  felt  by  his  subjects.  But  in 
almost  every  monarchy,  he  defers  especially  to  the  opinions  and  sen- 
timents, or  he  consults  especially  the  interests  and  prejudices,  of  some 
especially  influential  though  narrow  portion  of  the  community.  If 
the  monarchy  be  military,  or  if  the  main  instrument  of  rule  be  the 
sword,  this  influential  portion  is  the  military  class  generally,  or  a 
select  body  of  the  soldiery.  If  the  main  instrument  of  rule  be  not  the 
sword,  this  influential  portion  commonly  consists  of  nobles,  or  of 
nobles,  priests,  and  lawyers.  For  example :  In  the  Roman  world, 
under  the  sovereignty  of  the  princes  or  emperors,  this  influential 
portion  was  formed  by  the  standing  armies,  and,  more  particularly, 
by  the  Praetorian  guard :  as,  in  the  Turkish  empire,  it  consists,  or 
consisted,  of  the  corps  of  Janizaries.  In  France,  after  the  kings 
had  become  sovereign,  and  before  the  great  revolution,  this  influen- 
tial portion  was  formed  by  the  nobility  of  the  sword,  the  secular 
and  regular  clergy,  and  the  members  of  the  parliaments  or  higher 
courts  of  justice. 

Hence  it  has  been  concluded,  that  there  are  no  monarchies  properly 
so  called :  that  every  supreme  government  is  a  government  of  a 
number :  that  in  every  community  which  seems  to  be  governed  by 
one,  the  sovereignty  really  resides  in  the  seeming  monarch  or  auto- 
crator,  with  that  especially  influential  though  narrow  portion  of  the 
community  to  whose  opinions  and  sentiments  he  especially  defers. 
This,  though  plausible,  is  an  error,  arising  from  a  confusion  of  laws 

Eroperly  so  cialled  with  laws  improper  imposed  by  opinion.    The 
abitual  independence  which  is  one  of  the  essentials  of  sovereign^, 
is  merely  habitual  independence  of  laws  imperative  and  proper.    By 
laws  which  opinion  imposes,  every  member  of  every  society  is  habit 
ually  determined. 
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dent.  But,  considered  severally,  the  individuals  and  smaller 
affgregates  composing  that  sovereign  number  are  subject  to 
tne  supreme  body  of  wMcli  they  are  component  parts. 

Governments  which  may  be  styled  aristocracies  (in  the 
ffeneiic  meaning  of  the  expression)  are  not  un&equently 
distinguished  into  the  three  following  forms :  namely,  olt- 
garehnes,  aristocracies  (in  the  specific  meaning  of  the  name), 
and  democracies.  K  the  proportion  of  the  sovereign  number 
to  the  number  of  the  entire  conmiunity  be  deemed  extremelv 
small,  the  supreme  government  is  styled  an  oligarchy,  If 
the  proportion  be  deemed  small,  but  not  extremely  small, 
the  supreme  government  is  s^led  an  aristocracxf(m  the 
specific  meaning  of  the  name).  If  the  proportion  bo  deemed 
kx^,  the  supreme  government  is  stylea  popular,  or  is  styled 
a  democracy.  But  these  three  forms  of  aristocracy  (in  the 
generic  meaning  of  the  expression)  can  hardly  lie  distin- 
{^shed  with  precision,  or  even  with  a  distant  approach  to 
it,  and  the  line  of  demarcation,  vague  as  it  necessarily  is, 
shifts  according  to  the  prepossessions  of  the  person  who  uses 
the  respective  phrases. 

The  distinctions  between  aristocracies  to  which  I  have 
now  adverted,  are  founded  on  differences  between  the  pro- 
portions which  the  number  of  the  sovereign  body  may  tear 
to  the  number  of  the  community. 

Other  distinctions  between  aristocracies  are  founded  on 
difierenoes  between  the  modes  wherein  the  sovereign  number 
may  share  the  sovereign  powers. 

For  the  sovereign  number  is  commonly  a  mixed  or 
heterogeneous  body,  or  a  body  of  individual  persons  whose 
politi(»l  characters  are  different.  And  the  various  consti- 
tuent members  of  the  heterogeneous  and  sovereign  body 
may  share  the  sovereign  powers  in  anv  of  infinite  modes. 

The  infinite  forms  of  aristocracy  wliich  result  from  those 
infinite  modes,  have  not  been  distinguished  systematically 
by  generic  and  specific  names.  But  some  of  them  have 
been  distinguished  broadly  from  the  rest,  and  marked  with 
the  common  name  of  limited  monarchies. 

In  all  or  most  of  the  governments  which  are  styled 
limited  monarchies,  a  single  indindual  shares  the  sovereign 
powers  with  an  aggre^te  or  aggregates  of  individuals :  the 
share  of  that  single  individual,  be  it  greater  or  less,  sur- 
passing or  exceedmg  the  share  of  any  of  the  other  individuals 
who  are  also  constituent  members  of  tho  supreme  and 
heterogeneous  body.  And  by  that  pro-eminence  of  share 
in  the  sovereign  or  supreme  powers,  and  (perhaps)  by  pre- 
cedence in  ramc  or  other  honorary  marks,  that  single  indi- 
vidual is  distinguished,  more  or  less  conspicuously,  fix)m 
any  of  the  other  individuals  with  whom  ho  partakes  in  the 
sovereignty.  But  he  is  not  a  monarch  in  the  proper  accep- 
tation of  the  term.    He  is  not  sovereign,  but  is  one  of 
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Part  I. 
§1. 


Various 
meanings  of 
the  following 
terms :  1.  Tlie 
term  •  sove- 
reign,' or  *  ihe 
sovereign.' 
2.  The  term 

•  republic,'  or 

•  common- 
wealth.' 3. 
The  term 

•  state,'  or 
'  ilM  state.' 
4.  The  term 
'  nation.' 


a  sovereigii  piimber.  Considered  singly,  he  lives  in  a  state 
of  subjectioi,  and  is  subject  to  the  sovereign  body  of  which 
he  is  merely  a  limb. 

Limited  monarchy,  therefore,  is  not  monarchy.  Jt  is 
one  or  another  of  those  infinite  forma  of  arifitocracy  which 
result  from  the  infinite  modes  wherein  the  sovereign  number 
may  share  the  sovereign  powers.  And,  like  any  other  of 
those  infinite  forms,  it  belongs  to  one  or  anoth^  of 
those  three  forms  of  aristocracy  which  I  have  noticed  in  a 
preceding  paragraph. 

As  meaning  monarchical  power  limited  by  positive  law, 
the  name  limited  monarchy  involves  a  contradiction  in  terms. 
For  a  monarch  properly  so  called  is  supreme,  and  supreme 
power  is  incapable  of  legal  limitation.  It  is  true  that  the 
power  of  an  aristocracy,  styled  a  limited  monarchy,  is 
limited  by  positive  morality,  and  also  by  the  law  of  God. 
But,  the  power  of  every  government  being  limited  by  those 
restraints,  the  name  limited  monarchy,  as  pointing  to  those 
restraints,  is  not  a  whit  more  applicable  to  such  aristocracies 
as  are  marked  with  it  than  to  monarchies  properly  so  called. 
Its  application  too  is  capricious,  and  indeed  is  conounonly 
determined  by  a  purely  immaterial  circumstance:  by  the 
nature  of  the  title,  or  the  nature  of  the  name  of  office, 
which  that  foremost  member    of  the  mixed  aristocracy 

— — —  * 

happens  to  bear.  For  example :  The  title  of  fiaoiKtvQj  rex, 
or  king,  is  commonly  borne  V  monarchs  in  the  proper  ac- 
ceptation of  the  teinn :  and  since  our  own  kinff  luGippens  to 
bear  that  title,  our  own  mixed  juristocracy  of  king,  lords, 
and  commons,  is  usually  styled  a  limited  monarchy.  If  his 
share  in  the  sovereign  powers  were  exactly  what  it  is  now, 
but  he  were  called  protector,  president,  or  stadthold^,  the 
mixed  aristocracy  of  which  he  is  a  member  would  probably 
be  styled  a  republic.  And  for  such  verbal  differences  be- 
tween forms  of  supreme  government  has  the  peace  of  man- 
kind been  frequently  troubled  by  ignorant  and  headlong 
fanatics.* 

*  The  present  is  a  convenient  place  for  the  following  remarks 
upon  terms. 

The  term  *  sovereign,*  or  *  the  sovereign,'  applies  to  a  sovereign 
body  as  well  as  to  a  sovereign  individual.  *  11  sovrano  '  and  *  le 
souverain  '  are  used  by  Italian  and  French  writers  with  this  generic 
and  commodious  meaning.  *  Die  Ohrigk&t '  (the  person  or  body 
over  the  community)  is  also  applied  inditferently,  by  German  writers, 
to  a  sovereign  individual  or  a  sovereign  number :  though  it  not  un- 
f^equently  signifies  the  aggregate  of  the  political  superiors  who. in 
capacities  supreme  and  subordinate  govern  the  given  society.  But 
though  *  sovereign '  is  a  generic  name  for  sovereign  individuals  and 
bodies,  it  is  not  unfrequently  used  as  if  it  were  synonymous  with 
*  monarch '  in  the  proper  acceptation  of  the  term.  *  Soverei^*  as 
well  as  *  monarch,'  is  also  often  misapplied  to  the  foremost  individual 
member  of  a  so-called  limited  monarchy. 

<  Republic,'«or  *  commonwealth/  has  the  fbDowhig  amcrngst  other 
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To  the  foregoing  brief  analysis  of  the  forms  of  supreme       Lsor. 
l»oyemmenty  I  append  a  short  examination  of  the  four  fol-         VT. 
lowing  connected  topics.    1.    The  exercise  of   sovereign    ^"^     ' — "^ 
powers^  by  a  monarcn  or  sovereign  body,  through  politiail 
sttbordinates  or  delegates  representing  their  sovereign  author. 
2.  The  distinction  of  sovereign  and  other  political  powers 
into  Ugidatim  and  executwe,    3.  The  true  natures  of  the 
communities  or  governments  which  are  styled  by  writers 
on  positive  international  law  half-sovereign  states*    4.  The 
nature  of  a  composite  state  j  or  a  supreme  federal  govemm&iit: 
with  the  nature  of  a  sgstem  of  confederated  states,  or  a 
permanent  confederacy  of  supreme  governments. 

It  is  conceivable  that  in  an  independent  political  society  Of  the  exer- 
of  the  smallest  possible  magnitude,  inhabiting  a  territory   reign  povwn, 
of  the  smallest  possible  extent,  and  livinff  under  a  monarchy  ^y  *  monarch 

j_i*  T-LiiTP  *^     or  sovereign 

or  an  extremely  narrow  oligarchy,  all  the  supreme  powers  body,  through 

(save  those  committed  to  subjects  as  private  persons)  might  SJJiinSis  or^ 

be  exercised  directly  by  the  monarch  or  supreme  body.    Sut  delegates 

by  every  actual  sovereign  (whether  an  individual  or  a  theirsove-"* 

number),  Bom9  of  those  powers   are    exercised  through  ret«m  author. 

meanings. — L  Without  reference  to  the  form  of  the  govemment»  it 
denotes  the  mam  object  for  which  a  government  should  exist ; — the 
weal  or  good  of  an  independent  pohtical  society.  2.  Without  re- 
ference to  the  fbrm  of  the  government,  it  denotes  a  society  political 
aad  independent.  8.  Any  aristocracy,  or  government  of  a  numb^ , 
which  has  not  acquired  the  name  of  a  limited  monarchy,  is  com- 
monly styled  a  republican  government,  or,  more  briefly,  a  renublic. 
Bat  the  name  *  republican  government,'  or  the  name  *  republic/  is 
applied  emphatically  to  such  of  the  aristocracies  in  question  as  are 
deemed  democracies  or  governments  of  many.  4.  *  Republic '  also 
denotes  an  independent  political  society  whose  supreme  government 
id  styled  repabucan. 

The  meanings  of  *  state,'  or  *  tlie  state,'  are  numerous  and  dis- 
parate :  of  which  numerous  and  disparate  meanings  the  following 
are  the  most  remarkable. — 1.  <  The  state'  is  usually  synonymous 
with  •  ihe  sovereign,'  the  individual  or  body  bearing  tlie  supreme 

riwer.  This  is  tiie  meaning  which  I  annex  to  the  term,  unless 
employ  it  expressly  with  a  different  import.  2.  By  the  Roman 
lawyers,"  the  expression  *  status  reipublic«e'  seems  to  be  used 4v  two 
MDMS :— it  is  either  synonymous  with  *  republic,'  in  the  first'  fi'  the 
fonr  meanings  enumerated  ahove  ;  or  it  denotes  the  individual  or 
bodv  which  is  sovereign  in  a  given  society,  together  with  tlie'l^&bject 
individuals  and  subject  bodies  who  hold  political  rights  from  that 
aovereignone  or  number.  3.  Where  a  sovereign  body  is  compounded 
of  minor  l^odies,  or  of  one  individual  person  and  minor  bodies,  those 
minor  bodies  are  not  unfrequeutly  styled  '  states '  or  *  estates.'  4.  An 
independent  political  society  is  often  styled  a  'state,'  or  a  *  sovereign 
and  independent  state.' 

An  independent  political  society  is  often  styled  a  *  nation,'  or  a 
*  sovereign  and  iudependent  nation.'  But  the  term  *  nation,'  or  the 
term  *  ^mw,'  i3  used  more  properly  with  the  following  meaning.  It 
doiotes  an  aggregate  of  persons,  exceeding  a  single  family,  who  are 
coaneeted  through  blood  or  lineage,  and  perhaps  through  a  common 
language.  And,  thus  understood,  a  *  nation '  or  *  gens '  is  not  ne- 
ecwtr^  tn  independsnt  political  society. 
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political  subordinates  or  delegates  representing  tlieir  so- 
vereign author.  This  is  practically  necessary  for  numerous 
reasons.  For  example :  If  the  number  of  the  society  be 
large,  or  if  its  territory  be  large,  although  its  number  be 
small,  the  quantity  of  work  to  be  done  in  the  way^  of 
political  government  is  more  than  can  be  done  by  the 
sovereign  without  the  assistance  of  ministers.  K  the 
sociely  is  governed  by  a  popular  body,  especially  if  dis* 
persed  through  a  wide  area,  there  is,  by  reason  of  the  bulk 
and  dispersion  of  that  body,  some  of  the  business  of  govern- 
ment wnich  cannot  be  done  by  the  sovereign  without  the 
intervention  of  representatives.  Some  of  the  business  of 
government  also  the  body  is  prevented  from  performing  by 
the  private  avocations  of  its  members. 

In  most  or  many  of  the  societies  whose  supreme  govern- 
ments are  monarchical,  oligarchical,  or  aristocratical  (in 
the  specific  meaning  of  the  name),  many  of  the  sovereign 
powers  are  exercised  by  the  sovereign  directly.  This  is  also 
the  case  even  in  %ome  of  the  societies  whose  supreme  ^ 
vemments  are  popular.  For  example :  In  the  democracies 
of  ancient  Greece  and  Italy,  the  sovereign  people  or  number, 
formally  assembled,  exercised  directly  many  of  its  sovereign 
powers.  And  in  some  of  the  Swiss  Cantons  whose  supreme 
governments  are  popular,  the  severely  portion  of  the 
citizens,  regularly  convened,  performs  direcuy  much  of  the 
business  of  government. 

But  in  many  of  the  societies  whose  supreme  governments 
are  popular,  the  sovereign  or  supreme  body-(or  any  numerous 
body  forming  a  component  part  of  it)  exercises  through 
representatives,  whom  it  elects  and  appoints,  the  whole,  or 
nearly  the  whole,  of  its  sovereign  or  supreme  powers.  In 
our  own  country,  for  example,  the  commofM  (a  name 
specifically  applied  to  those  commoners  who  share  the 
sovereignty  with  the  King  and  the  Peers^  exercise  through 
representatives  the  whole  of  their  sovereign  powers,  except 
their  sovereign  power  of  electing  and  appointing  represen- 
tatives to  represent  them  in  the  British  J^arliament. 

Where  a  sovereign  body  (or  any  smaller  body  forming  a 
component  part  of  it)  exercises  through  representatives  tiie 
whole  of  its  sovereign  powers,  it  may  delegate  its  powers 
in  either  of  two  modes.  1.  It  may  delegate  them  subject 
to  a  trust  or  trusts.  2.  It  may  delegate  Ihem  absolutely  or 
imconditionally,  so  that  the  representative  body,  during  the 
period  for  which  it  is  elected  and  appointed,  occupies  com- 
pletely the  place  of  the  electoral,  ana  is  invested  completely 
with  the  sovereign  character  of  the  latter. 

For  example :  The  commons  dele^te  their  powers  to 
the  members  of  the  commons'  house,  in  the  second  of  the 
above-mentioned  modes ;  and  (as  it  has  been  supposed)  so 
absolutely  that  the  commons'  house  might  concur  with  the 
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king  and  the  peers  in  defeating  the  principal  object  of  its 
election,  e,g,  %  passing  an  Act  extending  its  own  duration 
for  twenty  years.  When  Parliament  is  dissolved,  or  the 
period  for  which  a  member  is  elected  expires,  the  delegated 
share  in  the  sovereignty  reverts  to  the  delegating  body,  so 
£ur  at  least  as  regards  the  choice  of  new  representatives. 

If  the  commons,  instead  of  delegating  their  powers  in 
the  second  of  the  above-mentioned  modes,  had  delegated 
them  subject  to  a  trust,  that  trust  would  have  imposed 
upon  the  reprosentative  body  either  a  legal  or  a  moral 
obHgation.  That  is  to  say,  the  trust  would  be  enforced 
eitl^  by  legal  or  by  merely  moral  sanctions.  The  repre- 
sentative body  would  be  bound  by  a  positive  law  or  laws : 
or  merely  by  a  fear  thrt  it  r.^y  oHcTrl  'l.o  bulk  of  the 
commumty,  m  case  it  shall  break  the  engagement  which  it 
has  contracted  with  the  electoral. 

This  last  is  really  the  position  occupied  by  the  members 
of  the  commons'  house.  Adopting  the  language  of  most  of 
the  writers  who  have  treated  of  the  British  Constitution,  I 
have  supposed  that  the  present  parliament,  or  the  parliament 
for  the  tune  being,  is  possessed  of  the  sovereignty.  But, 
speaking  accurately,  the  members  of  the  commons*  house 
are  merely  trustees  for  the  body  by  which  they  are  elected 
and  apj^ointed :  and,  consequently,'  the  sovereignty  always 
resides  m  the  king  and  the  peers,  with  the  electoral  body 
of  the  commons.  The  supposition  that  the  powers  of  the 
commons  are  delegated  absolutely  to  the  members  of  the 
commons'  house  probably  arose  n*om  the  following  causes. 
1.  The  trust  imposed  by  the  electoral  body  upon  the  body 
representing  them  in  paniament,  is  tacit  rather  tnan  express : 
consequent^  the  trust  is  general  and  vague.  The  represen- 
tatives are  merely  bound,  generally  and  vaguely,  to  abstain 
from  any  such  exercise  of  the  delegated  sovereign  powers 
as  would  tend  to  defeat  the  purposes  for  which  they  are 
.  elected  and  appointed.  2.  The  trust  is  simply  enforced  by 
moral  sanctions.  In  other  words,  that  portion  of  constitu- 
tional law  which  regards  the  duties  of  the  representative 
towards  the  elector^  body,  is  positive  morality  merely. 

From  the  exercise  of  sovereign  powers  by  the  sovereign 
directly,  and  also  by  the  sovereign  through  political  subor- 
dinates or  dele^tes,  I  pass  to  the  distinction  of  sovereign, 
and  other  political  powers,  into  such  as  are  legislative^  and 
such  as  are  executive  or  administrative. 

It  seems  to  be  supposed  by  many  writers,  that  legislative 
political  powers  and  executive  political  powers  may  be  dis- 
tinguished with  an  approach  at  least  to  precision :  and  that  in 
eveiy  society  whose  government  is  a  government  of  a  number, 
the  leg^lative  sovereign  powers  and  the  executive  sovereign 
powers  belong  to  distinct  parties.  According,  for  examplei 
to  Sir  William  Blackstone,  the  legislative  sovereign  powers 
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Pabt  I.     reside  in  the  parliament :  that  is  to  say,  in  the  tripartite 
1 1.         sovereign  body  formed  by  the  king,  the  members  of  the 

^-    » '    house  of  lords,  and  the  members  of  the  house  of  commons. 

But,  according  to  the  same  writer,  the  executive  sovereign 
powers  reside  in  the  king  alone. 

Now,  on  a  moment's  consideration  it  will  appear  that  the 
distinction  is  not  precise.  So  fiEur  as  political  powers  can  be 
described  by  the  words  leffislatwe  and  executive  in  any 
determinate  meaning,  that  meaning  must  be  this.  Legisla- 
tive powers  are  powers  of  establishing  laws,  and  issuing 
other  commands ;  administrative  powers  are  powers  of  ad- 
ministering or  carrying  into  oj)eration  laws  or  other 
commands  already  established  or  issued.  If  this  be  the 
meaning  of  the  words,  they  cannot  accurately  describe  two 
opposed  classes  pf  sovereign  powers.  For  a  great  part  of 
tne  admirmtratum  of  existing  law  consists  in  makmg  laws. 
For  instance,  the  decree  of  a  Court  of  Justice  is  in  many  cases 
a  law  proper y  laying  down  a  rvie,  or  prescribing  to  the  parties 
a  course  of  conduct.  And  the  judmnent  of  a  Court  of  Justice 
in  a  particular  case,  so  far  as  tne  Court  (exercising  delegated 
powers  of  sovereignty)  thereby  intimate  that  they  wUl  in 
future  adhere  to  the  precedent  established  by  the  case,  is 
a  law  just  as  much  as  an  Act  of  Parliament  is  a  law.  Bules 
of  procedure,  too,  laid  down  for  the  guidance  of  Courts  of 
Justice  (whether  made  by  the  Courts  themselves  or  by 
Parliament)  are  at  once  laws,  and  means  of  administering 
laws. 

That  the  legislative  sovereign  powers  and  the  executive 
sovereign  powers  belong,  in  any  society,  to  distinct  parties, 
is  a  supposition  easily  shown  to  be  false  by  the  following, 
amongst  other,  examples.  1.  The  power  of  making  laws 
subsidiary  to  the  execution  of  other  laws  is  seldom  confined 
exclusively  either  to  what  is  commonly  called  the  legislative, 
or  to  what  is  called  the  administrative  branch  of  govern- 
ment. Whether,  therefore,  this  function  be  deemed  le^s- 
lative  or  administrative,  the  fallacy  of  the  supposition  in 
question  is  equally  apparent.  2.  In  almost  every  society, 
judicial  powers  commonly  esteemed  executive  or  admini- 
strative, are  exercised  directly  by  the  supreme  legislature. 
The  Roman  emperors  or  princes  issued  not  only  edictal 
constitutions,  but  <?ccrc<e«  or  judgments.  In  liberd  repuhHcdf 
or  before  the  virtual  dissolution  of  the  free  or  popular 
government,  the  sovereign  Roman  people,  then  the  supreme 
legislature,  was  a  High  Court  of  Justice  for  the  tnal  of 
criminal  causes.  In  this  country  the  powers  of  supreme 
judicature  inhering  in  the  modem  parliament  consisting  of 
the  king  and  the  upper  and  lower  houses  have,  I  believe, 
never  been  brought  into  exercise ;  for  in  making  the  ex  post 
facto  statutes  called  Acts  of  attainder,  parliament  is  not 
properly  a  Court  of  Justice.    But  the  ancient  parliament, 
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formed  b^  the  kinff  and  the  barons^  of  which  the  modem  is       Lkot. 
the  o£&priiigy  was  the  ultimate  court  of  appeal  as  well  as  the        YI.  * 

soyeragn  legislature.    The  Scottish  parliament  retained  its    ' • — ^ 

character  as  an  orinnal  court  of  jurisdiction  until  a  com- 
paratiyely  late  period.*  and  retained  its  character  as  a  court 
of  ultimate  appeal  (although  not  without  controversy)  t 
up  to  the  Union  of  the  Kingdoms  in  1707.  To  the  present 
tmie,  important  executiye  or  adounistrative  powers  have 
been  exercised  by  each  of  the  houses,  in  whom  is  vested, 
conjointly  with  royalty,  the  greatest  part,  if  not  the  whole, 
of  tne  sovereign  powers.  The  House  of  Lords  exercise  juris- 
diction as  the  mtimate  court  of  appeal  (although  by  the 
Supreme  Court  of  Judicature  Act  of  1873  a  term  has  been 
assigned  to  its  functions  as  an  English  Court  of  Appeed) ; 
and  until  the  ParHamentaiy  Elections  Act,  1868,  by  which  . 
the  power  of  trying  the  validity  of  an  election  was  com- 
mitted to  subordinate  judges,  that  judicial  power  was 
exercised  by  the  lower  house  through  a  committee  of  its 
members.  8.  The  sovereign  administering  the  law  through 
subordinate  courts  of  justice  is  the  author  of  that  measureless 
system  of  judge-made  law  or  rules  of  law  made  judici^y, 
which  has  been  established  by  those  subordinate  tribunals 
as  directly  exercising  their  judicial  functions.  In  this 
country,  where  the  rules  of  jud^made  law  hold  a  place  of 
almoet  paramount  importance  in  our  legal  system,  it  can 
hardly  be  said  that  Parliament  (the  so-called  legislature)  is 
the  author  of  those  rules.  It  may,  indeed,  be  said,  that 
Parliament  by  not  interfering  permits  them  to  be  made,  and, 
bv  not  repealing  them  by  statute,  permits  them  to  exist. 
DVitj  i&  truth,  Parliament  has  no  effective  power  of  prevent- 
ing their  being  made,  and  to  alter  them  is  a  tasK  which 
of&n  baffles  the  patience  and  skill  of  those  who  can  best 
command  parliamentary  support. :( 

Of  all  the  larger  divisions  of  political  power,  that  into 

*  At  all  events  tso  late  as  the  institution  of  *  the  Session  *  by 
James  I.,  in  1425. 

t  The  process  was  called  *  protestation  for  remeid  of  law/  and 
forms  a  carious  episode  in  the  nistoiy  of  the  Scottish  Bar.  An  ac- 
count  of  it  will  be  found  in  an  address  on  the  Historical  Study  of  the 
Lawdilivered  to  the  Juridical  Society  of  Edinburgh,  in  186d,bv  the 
Kigfat  Hon.  John  Infflis,  then  Lord  Justice-Clerk.  (Blackwood  and 
Sons,  Edinburgh  and  London,  1863.) 

X  Austin  instances  as  legislative  powers  exercised  by  the  king 
and  not  by  parliament,  the  power  of  making  articles  of  war,  and  the 
power  exercised  through  subordinate  judges  of  making  rules  of 
procedure.  But  these  are,  at  all  events  m  the  present  day,  not  sove- 
reign powers  exercised  independently  of  Parliament,  but  powers  of 
lec^sUtion  fbrmidly  delegated  by  I*arliament,  viz.,  by  the  annual 
Mutiny  Act,  and  by  the  various  statutes  relating  to  Procedure.  Of  a 
similar  nature  are  various  Orders  in  Council,  &c.,  &c.,  made  under 
authority  of  various  Acts  of  Parliament. — K.  C. 
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iuprenie  and  suhordmaete  is  perhaps  the  only  precise  one,  and 
is  possibly  sometimes  the  one  really  present  to  the  minds  of 
those  who  speak  of  the  distinction  between  legislative  and 
execvtive  powers  as  if  it  were  a  precise  division.  Supreme 
political  powers  are  those,  infimte  in  number  and  kind, 
which,  paitly  brought  into  exercise  and  partly  lying  dormant, 
belong  to  a  sovereign  or  state  j  subordinate  political  powers 
are  those  which  are  delegated  to  political  subordinates,  being 
either  persons  merely  subordinate  or  persons  who  are  them- 
selves immediate  partici^nts  in  the  supreme  powers. 

There  were  formerly  in  Europe  many  of  the  communities 
or  governments  which  are  styled  by  writers  on  positive 
international  law  half-mvereign  states.  In  consequence  of 
the  mighty  changes  wrought  by  the  French  Revolution, 
such  commimities  or  governments  have  wholly  or  nearly 
disappeared ;  and  they  are  here  adverted  to  not  so  much  for 
their  intrinsic  importance  as  because  the  epithet  Judf- 
sovereign  obscures  tne  essence  of  sovereignty  and  independent 
political  society,  by  suggesting  the  notion  that  these  govern- 
ments are  at  once  sovereign  and  subject. 

According  to  writers  on  positive  international  law,  a 
government  naif  or  imperfectly  sovereign  has  most  of  the 
political  and  sovereign  powers  which  belong  to  a  aupreme 
government,  and  in  particular  in  regard  to  its  foreign 
.  alliances  and  the  making  war  or  peace.  But,  notwithstand- 
ing this,  the  government,  or  a  member  of  the  government 
of  another  political  society,  has  political  power  over  it. 
For  example :  In  the  Germanico-Roman  Empire,  the  German 
governments  holding  of  the  empire  in  capite  were  deemed 
imperfectly  sovereign  in  regard  to  that  general  government 
which  consisted  of  the  Emperor  and  themselves  as  forming 
the  Imperial  Diet.  For,  although  in  their  foreign  relations 
they  were  independent  or  nearly  so,  they  were  bound  (in 
reality  or  show;  by  laws  of  that  general  government ;  and 
the  political  communities  in  which  they  were  half-supreme 
were  subject  to  the  appellate  jurisdiction  of  the  imperial 
tribunals. 

Now  every  government  which  is  deemed  imperfectly 
supreme  will  be  found  on  analysis  to  be,  in  relation  to  the 
government  to  which  it  is  deemed  to  be  half  subject^  in 
one  or  another  of  the  following  predicaments.  It  is  %ither, 
1st,  wholly  subject ;  or,  2ndly,  perfectly  independent ;  or, 
3rdly,  in  its  own  community  it  is  jointly  sovereign  with 
the  other,  and  is  therefore  a  constituent  member  of  a 
government  supreme  and  independent. 

A  government  is  in  relation  to  another  in  the  first  of 
those  three  predicaments,  when  the  political  powers  of 
the  one  government  are  exercised  entirely  and  haoitually  at 
the  pleasure  and  bidding  of  the  other.  For  instance, 
the  various  so-called  independent  princes  in  India^  &om 
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Cape  Gomorin  to  the  Himak^as,  from  the  Bay  of  Bengal 
to  the  Khyher  Pass^  are  in  this  position  in  relation  to  uie 
British  government  of  India.  The  power  which  they 
exercise  over  the  people  in  their  respective  territories  is 
held  virtually  by  the  will  of  the  iSiV^or— the  acknowledged 
paramount  authority  of  the  British  government — and  mey 
halntually  obe;^  the  commands  of  that  government  conveyed 
through  the  British  Superintendent  or  Resident.  Aji  instance 
of  a  government  standing  in  relation  to  another  in  the 
second  of  those  predicaments  is  furnished  \i^  the  Great 
Frederic  of  Prussia,  who,  as  prince-elector  of  Brandenburg, 
was  deemed  half  or  imperfectly  sovereign  in  respect  of  his 
feudal  connection  witn  the  German  empire.  Potentially 
and  in  practice  he  was  thorou^My  independent  of  the 
imperial  government.  Being  in  tne  habit  of  thrashing  its 
armies,  he  was  not  in  a  habit  of  submission  to  his  seeming 
feudal  superior.  Instances  of  governments  standing  to 
another  in  the  third  predicament  are  furnished  by  the 
domestic  governments  of  the  communities  now  united  under 
the  leadership  of  the  King  of  Prussia  as  Emperor  of  Germany, 
and  by  those  British  Colonies  which  possess  independent 
legislatures,  in  their  respective  relations  to  the  linperial 
Government. 

For  the  reasons  above  given,  I  believe  that  no  govern- 
ment is  sovereign  and  subject  at  once :  nor  can  be  properl^f 
styled  halfoT  impetfectly  supreme.* 

It  frequently  happens  that  one  government,  political  and 
sovereign,  arises  from  a  federal  union  of  several  political  go- 
vernments. By  some  of  the  writers  on  positive  international 
law,  such  a  sovereign  government  is  styled  a  composite  state. 
It  would  be  more  aptly,  as  well  as  more  popularly,  styled  a 
supreme  federal  government.  It  also  frequently  happens 
that  several  independent  political  societies  are  compacted 
by  a  permanent  alliance.    By  some  of  these  writers  the 

*  The  appUcation  of  the  epithet  half-sovereign  is  capricious.  For 
example :  No  one  has  applied  the  term  to  those  communities  where- 
in the  Roman  Catholic  is  the  prevalent  and  established  religion,  and 
where  l^islative  and  judicial  powers  are  exercised  by  the  Pope.  It 
seems  to  be  supposed  by  the  writers  in  question,  that  in  every  such 
political  community,  either  those  powers  are  merely  exercised  by 
the  authority  of  the  domestic  government,  or  the  domestic  govern- 
ment and  the  Pope  are  jointly  sovereign.  On  the  former  of  those 
suppositions  the  domestic  government  is  perfectly  sovereign ;  on  the 
latter  the  domestic  government  is  a  constituent  member  of  a  govern- 
ment supreme  and  independent.  According,  indeed,  to  some  of  such 
writers,  although  those  powers  are  not  exercised  by  the  permission 
or  authority  of  the  domestic  government,  yet  if  the  exercise  be  con- 
fined to  matters  strictly  ec^esiastical,  the  sovereignty  of  the  do- 
mestic government  is  not  impaired.  But  those  powers,  whether  in 
matters  ecrlesiastical  or  not,  are  still  legislative  and  judicial  powers. 
And  bow  is  it  possible  to  distinguish  matters  which  are  strictly 
tcclesiastical  from  those  which  are  not? 
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Part  I      several  societies  or  goyernments  so  compacted  are  styled  a 
§  1^^         tystem  of  confederated  states.    But  they  might  be  more 
"""■^      *       '   aptly  styled  a  permanent  confederacy  of  supreme  goverrir 
ments, 

I  advert  to  the  nature  of  a  so-called  composite  state, 
and  to  that  of  a  system  of  confederated  states,  1st,  in  order 
to  show  that  the  former  of  these  objects  is  no  exception 
to  the  rule  that  in  an  independent  political  socie^  the 
sovereign  is  either  one  individual  or  one  body  of  individxuds ; 
and,  2ndly,  in  order  to  obviate  the  confusion  which  is  apt 
to  arise  from  the  fallacious  resemblance  which  exists  between 
these  widely-different  objects. 

1.  In  the  case  of  a  so-called  composite  state  or  supreme 
federal  government  it  will  easily  be  seen  that  the  common 
or  general  government  is  not  sovereign  or  supreme :  and 
also  that  no  one  of  the  several  governments  is  sovereign  or 
supreme,  even  in  the  general  society  of  which  it  is  the 
immediate  chief.  For  if  the  general  government  were 
supreme,  each  of  the  several  governments  considered  in 
that  character  would  be  purely  subordinate.  And  if  the 
several  governments  were  severally  sovereign,  they  would 
not  be  members  of  a  composite  state,  although,  as  I  shall 
show  presently,  they  would  form  a  system  of  confederated 
states. 

The  sovereignty  of  each  of  the  united  societies,  and 
also  of  the  larger  society,  arising  from  the  union  of  all  in  &ct, 
resides  in  the  united  governments  as  forming  one  aggregate 
body  J  that  is  to  say,  as  signifying  their  joint  pleasure  or  the 
joint  pleasure  of  a  majority  of  their  number  agreeably  to  the 
form  aetermined  by  the  federal  compact.  By  that  aggregate 
body  the  powers  of  the  general  government  were  conferred 
and  determined;  and  by  that  aggregate  body  its  powers 
may  be  revoked,  abridged,  or  enlaced.  By  the  same 
aggregate  body,  also,  the  powers  of  the  several  governments 
forming  its  constituent  members  are  conferred,  and  may 
be  revoked,  abridged,  or  enlarged.  For  the  powers  of  the 
general  government  are  so  many  powers  subtracted  from 
the  powers  of  the  several  governments;  and,  therefore, 
when  that  is  determined  these  are  deducible  by  necessary 
inference. 

.  To  illustrate  the  nature  of  a  supreme  federal  government, 
I  will  add  the  following  remark.  Neither  the  immediate 
tribunals  of  the  common  or  general  government,  nor  the 
immediate  tribunals  of  the  several  or  domestic  governments, 
are  bound  or  empowered  to  execute  every  command 
that  the  general  government  may  issue.  The  political 
powers  of  the  common  or  general  government  are  merely 
those  portions  of  their  several  sovereignties  which  the 
pevei-al  governments,  as  parties  to  the  federal  compact,  have 
relinrjuished  and  conferred  upon  it.    The  competence  of 
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the  general  goyermnent  to  make  laws  and  to  issue  other       Legt^ 
commands  may  and  ouffht  to  be  examined  by  its  own        VI» 
immediate  tribunals,  and  also  by  the  domestic  tribunals   '       '"" ^ 
of  the  several  governments.    And  if,  in  making  a  law  or 
iBsmng  a  command,  the  general  government  exceed  the 
limited  powers  which  it  c^rives  from  the  federal  comjpact, 
both  the  tribunals  of  the  general  government  and  of  the 
several  governments  are  empowered  and  bound  to  disobey. 

The  supreme  government  of  the  United  States  of 
America  agrees  (I  oelieve)  with  the  foregoiMf  general  de- 
scription of  a  supreme  federal  government.  I  Ixilieve  that 
the  conunon  government,  or  the  government  consisting  of 
the  Congress  and  the  President  of  the  United  States,  is 
merely  a  subject  minister  of  the  united  states'  governments. 
I  believe  that  no  one  of  the  latter  is  properly  soverei^  or 
Bupreme,  even  in  the  state  or  political  society  of  which  it 
18  the  immediate  chief.  And,  lastly,  I  believe  that  the 
sovereignty  of  each  of  the  states,  and  also  of  the  larger 
state  arising  from  the  federal  union,  resides  in  the  states* 
govemmems  as  forming  one  aggregate  body :  meaning  by  a 
gtatee  gwiemmefHb^  not  its  ordinary  legidature,  hut  the  body 
vf  its  citizens  which  ajmoints  its  ordinary  legislature,  and 
which  (the  union  apart)  ts  properly  sovereign  therein.  If  the 
several  immediate  chiefs  of  the  several  united  states  were 
respectively  single  individuals,  or  were  respectively  narrow 
oligarchies,  the  soverei^ty  of  each  of  the  states,  and  also 
of  the  larger  state  arising  from  the  fedeml  union,  would 
reside  in  those  several  individuals,  or  would  reside  in  those 
several  oligarchies,  as  forming  a  collective  whole,* 

2.  A  system  of  confederated  states  is  broadly  distinguished 
from  a  composite  state  or  su2}reme  federal  government  by 
the  following  essential  diiference.  In  the  case  of  a  compo- 
site state,  the  several  united  societies  form  one  independent 
society  or  are  severally  subject  to  one  sovereign  body.  In 
the  case  of  a  system  of  confederated  states,  each  of  the 
several  societies  is  an  independent  political  society,  and  each 
of  their  several  governments  is  properly  sovereign  or 
supreme.  Although  the  aggregate  of  the  several  govern- 
ments was  the  framer  of  the  federal  compact  and  may 
subsequently  pass  resolutions  concerning  the  entire  con- 
federacy, neiuier  the  terms  of  that  compact  nor  such 
subsequent  resolutions  are  enforced  in  any  of  the  societies 
hy  the  authority  of  that  aggregate  body.    They  owe  their 

*  It  will  be  recollected  tbat  the  lectures  (from  which  the  above 
paragraph  ia  transcribed  entire)  were  delivered  in  1880— 1882,  long 
before  the  war  of  1860-^^,  the  result  of  which  was  to  give  a  new  and 
very  condusive  demonstration  of  the  sovereignty  of  the  Union,  which 
is  here  maintained  by  Austin  to  have  been  the  intention  of  the 
fbundeiBy  on  a  true  construction  of  the  written  Constitution  fVamed  by 
deputies  from  tlie  sevoral  states  in  1787*— B,  C 
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legal  e£^t)  in  any  one  of  those  several  societies,  to  laws 
and  other  commands  which  the  government  of  that  society 
makes  or  fashions  upon  them,  and  which  of  its  own 
authority  it  addresses  to  its  own  subjects.  In  short,  a 
system  of  confederated  states  cannot  be  distinguished  by 
any  definite  mark  from  a  number  of  independent  govern- 
ments connected  by  an  ordinary  alliance.  AU  that  can  be 
said  is,  that  the  compact  is  intended  to  be  permanent,  and 
that  the  ends  and  purposes  of  the  compact  are  more 
numerous  and  complicated  than  those  of  a  smaple  alliance. 

I  believe  that  the  German  Bund  or  Confederation,  which 
succeeded  to  the  ancient  Empire,  was  merely  a  system  of 
confederated  states ;  that  the  Diet  of  that  period  was  merely 
an  assembly  of  ambassadors  from  several  confederated  but 
severallv  independent  governments ;  and  that  the  resolutions 
of  the  Diet  were  merely  articles  of  agreement  spontaneously 
adopted  by  each  of  the  confederated  governments,  and 
which  owed  their  legal  effect  in  any  one  of  the  several  com- 
pacted societies  merely  to  laws  and  commands  fashioned  on 
them  by  its  own  domestic  sovereign.  The  Diet,  as  such, 
never  realty  possessed  any  power  of  enforcing  its  own 
decrees.  What  was  called  federal  e.recution  took  place 
merely  when  Prussia  or  Austria,  or  both,  with  such  of  the 
smaller  states  as  chose  or  were  influenced  by  fear  or  example 
of  the  stronger  power,  found  it  convenient  to  unite  and 
enforce  a  command  in  conformity  with  the  resolution  of 
the  Diet. 

The  nature  of  the  Bund  is  strongly  illustrated  by  the 
events  which  preceded  its  breaking  up  in  1866.  The  sub- 
sequent development  of  the  North  German  Confederation 
and  its  transformation  by  the  course  of  events  into  a  com- 
posite state,  under  the  leadership  of  the  King  of  Prussia 
(with  the  title  of  the  Emperor  of  Germany),  are  matters 
fresh  in  the  recollection  of  everyone,  and  fiirtner  illustrate 
the  broad  difference  between  the  two  classes  of  objects  here 
considered. 

The  Swiss  Confederation  may  probably  be  classed  as  a 
system  of  confederated  states.  The  criterion  always  is, 
whether  the  federal  government  enforce  their  own  resolu- 
tions, in  which  case  the  aggregate  body  is  sovereign ;  or 
whether  those  resolutions  are  only  carried  out  by  conunand 
issued  and  enforced  at  the  will  and  by  the  power  of  the 
several  governments,  in  which  case  there  is  merely  a  con- 
federacy (more  or  less  permanent)  of  supreme  governments. 
For  the  purpose  of  national  defence,  doubtless  the  Swiss 
confederacy  is  very  close  and  likely  to  be  lasting.  But  its 
permanence  seems  rather  to  depend  on  the  unanimity  of 
the  several  governments  in  regard  to  that  object  than  on 
any  recognised  power  in  the  general  government  to  coerce 
any  single  community.    This  mstance,  however,  is  one  that 
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illustiatesithe  difficultj  of  drawing  a  precise  line  of  demar- 
cation betweeniihe  two  dasees  of  objects. 

From  the  various  possible  forms  of  supreme  goyerament, 
I  proceed  to  the  limits^  real  and  imaginary,  of  sovereign 
power. 

The  essential  difference  of  a  positive  law  may  be  put 
thus : — It  is  set  directly  or  circuitously  by  a  monarch  or 
sovereign  member  to  a  member  or  memlJers  of  the  indepen- 
dent political  society  wherein  that  person  or  body  is 
sovereign  or  supreme. 

It  follows  that  the  power  of  a  monarch  properly  so 
called,  or  the  power  of  a  sovereign  number  in  its  collegiate 
and  sovereign  capacity,  is  incapable  of  Ugal  limitation.  For 
a  monarch  or  sovereign  number  bound  by  a  legal  duty 
would  be  subject  to  a  higher  or  superior  sovereign: — contrary 
to  the  hypothesis  involved  in  the  definition  of  the  terms 
moi»rch  i^d  BOTereign  number. 

And  every  political  society  must  have  a  sovereign  Tone 
or  a  number)  Jroed  from  UgoX  restraints.  For  if  the  society 
is  subject  to  a  person  or  body  not  freed  from  legal  restraints^ 
that  person  or  Dody  must  be  subject  to  anotner  person  or 
body,  and  so  on  in  a  series  of  human  authorities,  which 
must  terminate,  and  must  therefore  terminate  in  a  person  or 
body  who  %»  freed  from  legal  restraint,  and  is  sovereign. 

Monarchs  and  sovereign  bodies  have  attempted  to  oblige 
themselves  or  to  oblige  the  successors  to  their  soverei^ 
powers.  But,  in  spite  of  such  attempts,  the  position  that 
sovereign  power  is  incapable  of  legal  limitations  holds 
without  exception. 

The  author  of  a  law  of  the  kind,  or  any  of  the  sovereign 
successors  to  that  immediate  author,  may  abrogate  the  law 
at  pleasure.  And  if  the  law  be  not  abrogated,  the  sovereign, 
for  the  time  being,  is  not  constrained  to  observe  it  by  any 
legal  sanction.  If  he  were,  he  would  be  in  a  state  of 
subjection — contra  hypothesen. 

As  regards  the  author  of  a  law  purpoi*ting  to  oblige  the  so- 
vereign, such  a  law  is  merely  a  law  by  a  metaphor,  being  only 
a  principle  assumed  for  the  guidance  of  his  own  conduct.  As 
regards  his  successors,  it  amounts  at  most  to  a  rule  of  positive 
morality,  the  quasi  sanction  being  the  opinion  of  those  who 
revere  the  memory  of  the  author,  or  admire  ("rightly  or 
wrongly^  the  principle  of  the  so-called  law.  II  that  is  a 
good  prmciple,  its  violation  by  the  sovereign  may  be  not 
only  a  breach  of  positive  morality,  but  a  sin ;  it  cannot  be 
a  Inreach  of  legal  duty. 

For  example:  Tiie  sovereign  Koman  people  solemnly 
voted  or  resolved  that  they  would  never  pass  or  even  take 
into  consideration  what  I  will  venture  to  denominate  a  bill 
of  pains  and  penalties.    This  solemn  resolution  or  vote  was 
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passed  with  the  forms  of  lejnslation,  and  was  inserted  in 
the  Twelve  Tables  in  the  foQowing  imperative  terms: — 
privUegia  ne  irroganto.  But  although  the  resolution  or  vote 
was  passed  with  the  forms  of  legislation,  it  scarcely  was  a 
law  m  the  proper  acceptation  of  the  term,  and  certainly 
was  not  a  law  smiply  or  strictly  so  called.  By  that  resolu- 
tion or  vote,  the  sovereign  people  adopted,  and  commended 
to  their  successors  in  the  sovereignty,  an  ethical  principle  or 
maxim  which  (admirable  as  it  is)  could  not  legally  bind 
the  then  present  or  any  future  sovereign.  If  the  supreme 
government  for  the  time  being  had  afterwards  passed  a  law 
or  conmiand  infringing  on  the  principle,  the  Roman  tribunals 
could  not  have  treated  such  a  law  or  command  aa  not 
legally  binding. 

Again :  By  the  authors  of  the  Union  between  England 
and  Scotland  an  attempt  was  made  to  oblige  the  legislature 
which,  in  consequence  of  that  union,  is  sovereign  in  both 
countnes.  It  is  declared  in  the  Articles  and  Act  of  Union, 
that  the  preservation  of  the  Church  of  England  and  of  the 
Kirk  of  Scotland  is  a  fundamental  condition  of  the  union. 
Now,  so  long  as  the  bulk  of  either  nation  shall  repaid  its 
established  church  with  love  and  respect,  the  abolition  of 
that  church  by  the  British  Parliament  would  be  an  immoral 
act,  for  it  would  violate  the  positive  morality  which  obtains 
with  the  bulk  of  the  nation  affected  by  the  change.  Sup- 
posing the  abolition  to  conflict  with  the  law  of  God,  either 
as  revealed  or  commended  by  general  utility,  the  act  would  be 
a  sin.  But  assuming,  what  will  scarcely  be  denied,  that  the 
parliament  for  the  time  being  is  sovereign  both  in  England 
and  Scotland,  no  man,  talking  with  a  meaning,  would  call 
a  parliamentary  abolition  of  either  or  both  of  the  churches 
an  illegal  act.  The  condition  which  affects  to  confer 
immortality  upon  those  ecclesiastical  institutions  is  not  a 
positive  law,  but  is  counsel  or  advice  offered  by  the  authors 
of  the  union  to  future  supreme  legislatures. 

By  the  topic  lastly  above  discussed,  I  am  led  to  con- 
sider the  meanings  of  the  epithet  f^ncon^/zVt^tono/,  as  applied 
to  conduct  of  a  monarch,  or  to  conduct  of  a  sovereign 
number  in  its  collegiate  and  sovereign  capacity.  TMs 
epithet  as  thus  applied,  and  as  opposed  to  the  epithet  illegal^ 
is  sometimes  used  with  a  more  general  and  vague,  and  some- 
times with  a  more  special  and  definite  meaning.  I  will 
begin  with  the  former. 

1.  In  almost  every  independent  political  society,  there 
are  principles  or  maxims  expresslv  adopted  or  tacitlj  accepted 
by  the  sovereign,  and  which  tne  sovereign  habitually  ob- 
serves. The  cause  of  this  observance  commonly  lies  in  the 
regard  which  is  entertained  for  those  principles  or  maxims 
by  the  bulk  or  most  influential  part  of  tne  community ;  or  it 
may  be  that  those  principles  or  maxims  have  been  adopted 


Meaning  of  the  Term  '  Uncoftstitutioftal!  107 

from  a  perception  of  utility  or  ^m  a  belief  of  their  con-      Lrct. 
formity  to  the  Divine  will,  or  lastly  they  may  have  had  an         V  L 
oiigiii  which  affords  no  valid  reason  for  their  continuance.  A   '       '      ^ 
law  is  said  to  be  tmconstitution^  in  the  more  general  sense 
if  it  conflicts  with  these  principles  or  maxims.  For  example : 
The  €X post  facto  statutes  which  are  styled  Acta  of  Attainder, 
may  be  called  unconatitutumaL  though  they  cannot  be  called 
Ui^fol,    For  they  conflict  with  a  principle  of  legislation 
which  parliament  has  habitually  observed,  and  which  is  re- 
garded with  approbation  by  the  bulk  of  the  British  com- 
monity. 

In  shert,  when  an  act  of  a  sovereign  is  styled  unconsti- 
tutional in  that^more  general  sense  m  the  word,  what  is 
meant  is,  I  believe,  this :  That  the  act  is  inconsistent  with 
some  given  principle  or  maxim :  that  the  given  supreme 
ffovemment  nas  expressly  adopted  the  principle,  or,  at  least, 
lias  habituflilly  observed  it,  ana  that  the  principle  is  conform- 
able to  the  general  opinion  and  sentiments  of  tne  community 
which  are  shocked  by  the  act  in  question:  or  that  the 
principle  is  useful  and  the  act  pernicious:  or  that  the 
principle  is  approved  and  the  act  disliked  by  the  speaker, 
without  any  reason  of  which  he  can  give  an  account. 

2.  The  epithet  unconstitutional  as  applied  to  conduct  of 
a  sovereign,  and  as  used  'with  the  meamng  which  is  more 
special  and  definite,  imports  that  the  conduct  in  question 
conflicts  with  constittUtonai  law. 

By  the  expression  constitutional  law,  I  here  mean  the 
positive  morahty,  or  the  compound  of  positive  momlity  and 
positive  lf|w,  which  determines  the  character  of  the  person, 
or  the  respective  characters  of  the  persons,  in  whom,  for  the 
time  being,  the  sovereignty  shall  reside :  and  which,  more- 
over, supposing  the  government  in  question  an  aristocracy  or 
government  of  a  number,  determines  the  mode  wherein  the 
sovereign  powers  shall  be  shared  by  the  constituent  members 
of  the  sovereign  number  or  body* 

Now,  against  a  monarch  properly  so  called,  or  against  a 
sovereign  body  in  its  collegiate  and  soverei^  capacity,  cou- 
fltitutional  law,  whether  expressly  adopted  oy  the  sovereign 
or  his  predecessors  or  not,  is  positive  morality  merely: 
though,  as  I  shall  show  hereafter,  it  may  amount  to  positive 
law,  or  may  be  enforced  by  legal  sanctions,  against  the 
members  of  the  body  considered  severally.  Consequently, 
although  an  act  of  the  sovereign  which  violates  constitu- 
tional law,  may  be  styled  with  propriety  unconstitutional, 
it  is  not  an  infringement  of  law  simply  and  strictly  so  called, 
and  cannot  be  styled  with  propriety  illegal. 

For  example :  From  the  minis^  of  Cardinal  Richelieu 
down  to  the  great  Bevolution,  the  king  for  the  time  being 
was  virtually  sovereign  in  France.  But,  in  the  same  countiy, 
and  during  the  same  period,  a  traditional  maxim  cherished 
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Pabt  I.  ^  the  courts  of  justice^  and  rooted  in  the  affections  of  the 
§  1.  bulk  of  the  people^  determined  the  succession  to  the  throne 
agreeably  to  the  canon  of  inheritance  which  was  namfi4 
the  Salic  law.  Now,  in  case  an  actual  Idng,  by  a  royal 
ordinance  or  law,  had  attempted  to  divert  the  throne  to  his 
only  daughter  and  child,  that  royal  ordinance  or  law  might 
have  been  styled  with  perfect  propriety  an  unconstitutional 
act.  But  illegal  it  could  not  have  been  called :  for,  inas- 
much as  the  actual  king  was  virtually  sovereign,  he  was 
inevitably  independent  of  legal  obligation. 

Again :  An  Act  of  the  British  parliament  vesting  the  so- 
vereignty in  the  king,  or  vesting  the  sovereignty  in  the  king 
and  the  upper  or  lower  house,  would  essentially  alter  the 
structure  of  our  present  supreme  government,  and  might 
therefore  be  styled  with  propriety  an  tmconMitutianal  law. 
But  to  call  it  tlleffal  were  absurd :  for  if  the  parliament  foB 
the  time  being  be  sovereign  in  the  United  Kingdom,  it  is 
the  author,  directly  or  circuitously,  of  all  our  positive  law, 
and  exclusively  sets  us  the  measure  of  legal  justice  and 
injustice.* 

When  I  affirm  that  the  power  of  a  sovereign  is  incapable 
of  legal  limitation,  I  always  mean  by  a  ^  sovereign,'  a  mon- 
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•  It  is  affirmed  by  Hobbes,  in  his  masterly  treatises  on  govern- 
ment, that  *  no  law  can  be  unjust : '  which  proposition  has  been 
deemed  by  many  an  immoral  or  pernicious  paradox.  If  we  look  at 
the  scope  of  the  treatises  in  which  it  occurs,  or  even  at  the  passages 
by  which  it  is  immediately  followed,  we  shall  find  that  the  propo- 
sition is  neither  pernicious  nor  paradoxical,  but  is  merely  a  truism 
put  in  unguarded  terms.  His  meaning  is  obviously  this :  that  *  no 
positive  law  is  legally  unjust.'  And  the  decried  proposition,  as  thus 
understood,  is  indisputably  true. 

Just  or  unjustj  Justice  or  injustice^  are  terms  of  relative  and  vary- 
ing import.  When  uttered  with  a  determinate  meaning,  they  are 
uttered  with  relation  to  a  determinate  law  which  the  speaker 
assumes  as  a  standard  of  comparison.  This  is  hinted  by  Locke  in 
the  passage  referred  to  at  the  end  of  my  fifth  lecture ;  and  it  is, 
indeed,  so  manifest,  on  a  little  sustained  reflection,  that  it  hardl3' 
needs  the  authority  of  that  great  and  venerable  name.  If  positive 
law  be  taken  as  the  standard  of  comparison,  it  is  manifest  that  a 
positive  law  cannot  be  unjust.  For  that  were  equivalent  to  saying 
that  it  would  be  found  unequal  to  itself  used  as  a  measure. 

Though  signifying  conformity  or  non-conformity  to  any  deter- 
minate law,  the  terms  Justice  or  injustice  sometimes  denote  empha- 
tically, conformity  or  nor  conformity  to  the  ultimate  measure  or 
test:  namely,  the  law  of  God.  This  is  the  meaning  annexed  to 
jtMft'cc,  when  law  and  justice  are  opposed  :  when  a  positive  human 
rule  is  styled  unjust.  And  when  it  is  used  with  this  meaningj  Jtistice 
is  nearly  equivalent  to  general  utility.  The  only  difiference  between 
them  consists  in  this :  ^at,  as  agreeing  immediately  with  the  law 
of  Godf  a  given  and  compared  action  is  Just ;  whilst,  as  agreeing 
immediately  with  the  principle  which  is  the  index  to  the  law  of 
God,  that  ^ven  and  compared  action  is  generally  useful.  And  hence 
it  arises,  that  when  we  style  an  action  just  or  unjust,  we  not  un- 
commonly mean  that  it  is  generally  useful  or  pernicious. 
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•rdi  properly  bo  called,  or  a  soyereign  numbei^in  its  collegiate 
and  aoyereign  capacity.  OonBidered  coUectiyely,  or  con- 
mdered  in  its  corporate  character,  a  sovereign  number  is 
aoyereign  and  independent :  but,  considered  seyerally,  the 
indiyiduals  and  smaller  aggregates  composing  that  sovereign 
number  are  subject  to  the  supreme  body  of  which  they  are 
component  parts.  Consequently,  thougn  the  body  is  inevi- 
tably independent  of  legal  or  political  dut}",  any  of  the  indi- 
yiduals or  aggregates  whereof  the  body  is  composed  may  be 
legally  bound  by  laws  of  which  the  body  is  the  author.  If 
a  law  set  by  the  body  to  its  members,  even  as  members  of 
the  sovereign  body,  is  clothed  with  a  legal  sanction,  or  the 
means  of  enforcing  it  judicially  are  provided  by  its  author, 
it  is  properly  a  positive  law.  If  it  regards  the  constitution 
or  structure  of  the  given  supreme  government,  a  breach  of 
the  law,  by  the  party  to  whom  it  is  set,  is  not  only  uncon^ 
ttkuHonalf  but  is  also  iUegal,  The  breach  of  the  law  is  tim^ 
constitutional y  inasmuch  as  the  violated  law  regards  the  con- 
stitution of  the  state.  The  breach  of  the  law  is  also  illegal^ 
inasmuch  as  the  violated  law  may  bo  enforced  by  judicial 
procedure. 

In  &ct  or  practice,  the  members  considered  severally, 
but  considered  as  members  of  the  body,  are  commonly  free, 
wholly  or  partially,  from  leffal  or  political  restraints.     For 
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partaking  in  conduct  of  the  assembly 
ately  belongs,  a  member  of  the  house  of  lords,  or  a  member 
of  tne  house  of  commons,  is  not  amenable  to  positive  law 
But  though  this  freedom  from  legal  restraints  may  be  highly 
useful  or  expedient,  it  is  not  necessary  or  inevitable.  Con- 
sidered severally,  the  members  of  a  sovereign  body,  be  they 
indiyiduals  or  be  they  aggregates  of  individuals,  may  clearly 
be  legally  amenable,  even  as  members  of  the  body,  to  laws 
which  the  body  imposes. 

And  here  I  may  remark,  that  if  a  member  considoi'ed  se- 
veridly,  but  considered  as  a  member  of  the  body,  be  wholly 
or  partially  free  from  legal  or  political  obligation,  that 
legai^  irresponsible  aggregate,  or  that  lejrally  irresponsible 
individual,  is  restraint  or  debarred  in  two  ways  from  an 
unconstitutional  exercise  of  its  l^alljr  unlimited  power.  1. 
Like  the  sovereign  body  of  which  it  is  a  member^  it  is 
obliged  or  restrained  moralljr : — by  opinions  and  sentiments 
current  in  the  given  community.  2.  If  it  affected  to  issue 
a  command  which  it  is  not  empowered  to  issue  by  its  con- 
stitutional share  in  the  sovereignty,  that  command  would 
not  be  legally  binding.  Nay,  the  persons  whom  it  com- 
misaioned  to  execute  the  unconstitutional  command,  would 
probably  be  amenable  to  positive  law,  if  they  tried  to  ac- 
compUan  ihdr  mandate.  For  example:  If  thekingordther 
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of  tliQ  houses,  by  way  of  proclamation  or  ordinance,  affected 
to  establish  a  law  equivalent  to  an  act  of  parliament,  the 
pretended  statute  would  not  be  legally  binding,  and  dis- 
obedience to  the  pretended  statute  woiud  therefore  not  be 
illegal.  And  altnough  the  king  or  the  house  would  not  be 
responsible  legally  for  this  supposed  yiohttion  of  constitu- 
tional law  or  morality,  those  whom  the  king  or  the  house 
might  order  to  enforce  the  statute,  would  be  liable  civilly  or 
criminally,  if  they  attempted  to  execute  the  order. 

And  this  leads  me  to  explain  an  apparent  exception  to 
my  proposition  that,  considered  severally,  all  the  individuals 
and  aggregates  composing  a  sovereign  number  are  subject  to 
the  supreme  body  of  which  they  are  component  parts ;  and 
to  show  that  the  apparent  exception  is  not  a  real  one.  In 
some  of  the  mixed  aristocracies  which  are  styled  limited 
monarchies,  the  so-called  limited  monarch  is  exempted  or 
absolved  completely  from  legal  or  political  duty.  J^or  ex- 
ample :  According  to  a  maxim  of  the  English  law,  the  king 
is  incapable  of  committing  wtojig :  that  is  to  say,  he  is  not 
responsible  legally  for  aught  that  he  may  please  to  do,  or  for 
any  forbearance  or  omission. 

But  though  he  is  absolved  completely  from  legal  or 
political  duty,  it  cannot  be  thence  inferred  that  the  king  is 
sovereign  or  supreme,  or  that  he  is  not  in  a  state  of  subjec- 
tion to  the  sovereign  or  supreme  parliament  of  which  he  is 
a  constituent  member. 

Of  the  numerous  proofs  of  this  negative  conclusion,  which 
it  were  easy  to  produce,  the  following  will  amply  sufice. — 
1  1.  Although  he  is  free  in  fact  from  the  fetters  of  positive 
law,  he  is  not  incapable  of  le^l  obligation.  A  law  of  the 
sovereign  parliament,  made  with  his  own  assent,  might  ren- 
der himself  and  his  successors  legally  responsible. — 2.  IP  he 
affected  to  transgress  the  limits  which  the  constitution  has 
set  to  his  authonty,  disobedience  on  the  part  of  the  governed 
to  his  unconstitutional  commands,  would  not  be  ill^;al : 
whilst  the  ministers  or  instruments  of  his  unconstitutional 
commands,  would  be  legally  amenable,  for  their  unconstitu- 
tional obedience,  to  laws  of  that  sovereign  body  whereof  he 
is  merely  a  limb. — 3.  He  habitually  obeys  the  laws  set  by 
the  sovereign  body  of  which  he  is  a  constituent  member. 
If  he  did  not,  he  must  speedily  yield  his  office  to  a  less  re- 
fractory successor,  or  the  British  constitution  must  speedily 
expire.  If  he  habitually  broke  the  laws  set  by  the  sovereign 
body,  the  other  members  of  the  body  would  probably  devise 
a  remedy :  though  a  prospective  and  definite  remedy,  fitted 
to  meet  the  contingency,  nas  not  been  provided  by  positive 
law,  or  even  by  constitutional  morality.  But  in  all  these 
points  the  king  differs  from  a  sovereign  properly  so  called. 
For — 1.  The  sovereign  is  mctqpabU  of  legal  obligation. 
2.  The  subjects  are  bound  to  ooey  its  commands,  and  the 
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ministers  executing  them  are  absolved  by  the  command  £rom 
Imd  liability  to  any  person  who  may  feel  aggrieved  by  reason 
of  such  execution.-7-d.  The  sovereign  cannot  habitually 
obey  the  commands  of  another  determinate  body. 

But  if  sovereign  or  supreme  power  be  incapable  of  legal 
limitation,  or  if  every  supreme  government  be  legally  abso- 
lute, wherein  (it  may  be  asked)  c&th  political  liberty  consist, 
and  how  do  the  supreme  governments  which  are  commonly 
deemed  free,  differ  from  the  supreme  governments  which 
are  commonly  deemed  despotic  P 

I  answer,  that  politicai  or  civil  liberty  is  the  liberty  from 
legal  obligation,  which  is  left  or  granted  by  a  sovereign 
government  to  any  of  its  own  subjects :  and  that,  since  the 
power  of  the  government  is  incapable  of  legal  limitation, 
the  government  is  legally  free  to  abridge  their  political  li- 
berty, at  its  own  pleasure  or  discretion. 

Political  or  civil  liberty  has  been  erected  into  an  idol, 
and  extolled  with  extravagant  praises  by  doting  and  fanatical 
worshippers.  But  political  or  civil  liberty  is  not  more 
worthy  of  eulogy  than  the  political  or  legal  restraints  which 
are  implied  by  the  words  iroKi^  and  civitas.  The  final  cause 
or  purpose  for  which  government  ought  to  exist,  is  the 
furtnerance  of  the  common  weal  to  the  greatest  possible 
extent.  And  it  must  attain  this  purpose  not  less  by  im- 
posing restraints  than  by  conferring  rignts  or  liberties.  As 
I  shaU  show  hereafter,  political  or  civil  liberties  rarely  exist 
apart  from  corresponding  legal  restraints.  Where  persons 
in  a  state  of  subjection  are  free  from  legal  duties,  their 
liberties  (generally  speaking)  would  be  nearly  useless  to 
themselves,  unless  they  were  protected  in  the  enjoyment  of 
their  liberties,  by  having  legal  rights  (importing  legal  duties 
on  their  fellows)  to  those  political  liberties  which  are  left 
them  by  the  sovereign  government.*  I  am  legally  free,  for 
example,  to  move  from  place  to  place,  in  so  far  as  I  can 
move  from  place  to  place  consistently  with  my  legal  obli- 
gations :  but  this  my  political  liberty  would  be  but  a  sorry 
Bberty,  unless  my  fellow-subjects  were  restrained  by  a 
political  duty  from  assaulting  and  imprisoning  my  body. 
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*  Political  or  civil  liberties  are  left  or  granted  by  sovereigns,  iu 
two  ways;  namely,  through  permissions  coupled  with  commands, 
or  through  simple  permissions.  If  a  subject  possessed  of  a  liberty 
be  dothM  with  a  legal  right  Lo  it,  the  liberty  was  granted  by  the 
sovereign  through  a  permusion  coupled  with  a  command :  a  per- 
miasion  to  the  subject  who  is  clothed  with  the  legal  right,  and  a 
command  to  the  subject  or  subjects  who  are  burthened  with  the 
relative  duty.  But  a  political  or  civil  liberty  left  or  granted  to  a 
snfegeet,  may  be  merely  protected  against  his  fellows  b}*  religious  and 
moral  obligations.  In  other  words,  the  subject  possess^  of  the 
political  Uoertv  may  not  be  clothed  with  a  legal  right  to  it.  And, 
on  Uiat  soppoaition,  the  political  or  civil  libertv  was  left  or  granted 
to  the  subject  through  a  simple  perminsion  of  the  sovereign  or  state. 
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Political  liberty  is  therefore  fostered  by  that  very  politieal 
restraint  from  which  the  devotees  of  the  idol  liberfy  are  so 
fearfully  and  blindly  averse. 

From  the  nature  of  political  or  civil  liberty,  I  turn  to 
the  supposed  difference  between  free  and  despotic  govern- 
ments. 

Every  supreme  government  is/rce  from  legal  lestraints: 
or  (what  is  the  same  proposition  dressed  m  a  different 
phrase)  every  supreme  government  is  legally  despotic.  The 
distinction,  therefore,  cannot  mean  that  some  governments 
are  freer  from  restraints  than  others :  nor  can  it  mean  that 
the  subjects  of  the  governments  which  are  denominated 
free,  are  protected  against  their  governments  by  positive 
law.  Those  who  use  the  distinction  employ  the  epithet 
free  as  iniporting  praise,  and  the  epithet  demotic  as  importing 
blame.  They  can  therefore  hardly  mean  that  the  govern- 
ments which  are  denominated  free,  leave  or  grant  to  their 
suWects  more  of  political  liberty  than  those  which  are 
styled  despotic.  For  they  who  distinguish  governments 
into  free  and  despotic,  suppose  that  the  first  are  better  than 
the  second.  But  inasmuch  as  political  liberty  may  be 
generally  useful,  it  cannot  be  assumed  that  one  government 
is  better  than  another,  merely  because  the  sum  of  the 
liberties  which  the  former  leaves  to  its  subjects,  exceeds 
the  simi  of  the  liberties  which  are  left  to  its  subjects  by  the 
latter.  The  excess  in  the  sum  of  the  liberties  which  the 
former  leaves  to  its  subjects,  may  be  purely  mischievous. 
In  consequence,  for  example,  of  that  mischievous  freedom, 
its  subjects  may  be  guarded  inadequately  against  one 
another,  or  against  attacks  from  external  enemies. 

They  who  distinguish  governments  into  free  and  despotic, 
probably  mean  by  a  *  free  government '  a  government  of  a 
popular  or  democratic  form,  and  by  their  distinction  wish 
to  imply  that  such  a  government,  being  likely  to  regard 
the  weal  of  the  whole  and  not  only  of  a  narrow  section 
of  the  community,  is  apt  to  leave  or  grant  to  its  subjects 
not  perhaps  more  political  liberty  than  is  left  or  granted 
them  by  a  government  of  one  or  a  few,  but  more  of  that 
political  liberty  winch  conduces  to  the  comnion  weal.  They 
mean  that,  as  leaving  or  granting  to  its  subjects  more  of 
that  useful  liberty,  a  government  of  many  may  be  styled 
free :  whilst,  as  leaving  or  granting  to  its  subjects  less  of 
that  tiseful  liberty,  a  government  of  one  or  a  few  may  be 
styled  not  free,  or  may  be  styled  despotic  or  absolute.  In 
short,  by  the  epithet  free,  as  applied  to  governments  of 
many,  they  mean  that  govemmente  of  many  are  comparfi- 
tively  good;  and  by  the  epithet  despotic,  as  applied  to 
monarchies  or  oligarchies,  they  mean  that  monarchies  or 
oligarchies  are  comparatively  bad. 

The  epithets  free  and  despotic  are  rarely,  I  think,  em- 
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ployed  by  the  lovers  of  monarchy  or  olijjfarchy.  K'the 
lOTers  of  monarchy  or  oligarchy  did  employ  those  epithets, 
they  would  probalJly  apply  the  epithet  ^'ce  to  governments 
of  one  or  a  few,  and  the  epithet  despotic  to  governments  of 
many.  For  they  think  the  former  comparatively  goody  and 
the  latter  comparatively  bad ;  or  that  monarchical  or  oli- 
garchical governments  are  better  adapted  than  popular,  to 
attain  the  ultimate  purpose  for  which  governments  ought  to 
exist. 

But  with  the  respective  meiits  or  demerits  of  various 
forms  of  government,  I  have  no  direct  concern.  I  have 
examined  the  current  distinction  between  free  and  despotic 
governments,  because  it  is  expressed  in  terms  whicli  are 
extremely  inappropriate  and  absurd,  and  which  tend  to 
obscure  the  independence  of  political  or  legal  obligation, 
that  is  conunon  to  sovereign  governments  of  all  forms  or 
kinds. 

That  the  power  of  a  sovereign  is  incapable  of  legal  limi- 
tation, has  been  doubted,  and  even  denied.  But  the  difH- 
culty,  like  thousands  of  others,  probably  arose  from  a  verbal 
ambiguity — ^fix)m  the  circumstance  that  the  foremost  indi- 
iiduid  member  of  a  so-called  limited  monarchy,  whose 
power  is  not  only  capable  of  legal  limitations,  but  is  some- 
times actually  limited  by  positive  law,  is  often  improperly 
styled  monat'ch  or  sovereigiu 

Whatever  may  be  its  origin,  the  error  is  remarkable. 
For  the  legal  independence  of  monarchs  in  the  proper  ac- 
ceptation of  the  term,  and  of  sovereign  bodies  in  their 
corporate  and  sovereign  capacities,  not  only  follows  inevit- 
ably from  the  nature  of  sovereign  power,  but  is  also  asserted 
expressly  by  renowned  political  \vriters  of  opposite  parties 
or  sects :  by  celebrated  advocates  of  the  governments  which 
are  decked  with  the  epithet /re^,  as  by  celebrated  advocates 
of  the  governments  which  are  branded  with  the  epithet 
dmpoHe, 

*  K  it  be  objected  (says  Sidney)  that  I  am  a  defender  of 
arbitrary  powers,  I  confess  I  cannot  comprehend  how  any 
society  can  be  established  or  subsist  without  them.  The 
difference  between  good  and  ill  governments  is  not,  that 
those  of  one  sort  have  an  arbitrary  power  which  the  others 
have  not ;  for  they  all  have  it ;  but  that  in  those  which  are 
well  constituted,  this  power  is  so  placed  as  it  may  be  bene- 
ficial to  the  people.' 

'  It  appearetn  plainly  (says  Hobbes)  to  my  imderstand- 
ing,  that  the  several^  power,  whether  placed  in  one  man, 
aa  in  monarchy,  or  m  one  assembly  of  men,  as  in  popular 
and  aristocraticall  commonwealths,  is  as  great  as  men  can 
be  imagined  to  make  it.  And  though  of  so  unlimited  a 
power  men  may  fancy  many  evill  consequences,  yet  the 
oonaequence  of  the  want  of  it,  which  is  warre  of  every  man 
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Pakt  I.  a^inst  his  neighbour^  is  much  worse.  The  condition  of 
S  1.  man  in  this  life  shall  never  be  without  inconveniences :  but 
^^  '  '  there  happeneth  in  no  commonwealth  any  great  inconveni- 
ence, but  what  proceeds  from  the  subjects*  disobedience. 
And  whosoever,  thinking  sovereign  power  too  great,  will 
seek  to  make  it  lease,  must  subject  himselfe  to  a  power 
which  can  limit  it :  that  is  to  say,  to  a  greater.' — '  One  of 
the  opinions  (says  the  same  writer)  which  are  repugnant  to 
the  nature  of  a  commonwealth,  is  this :  that  he  wno  hath 
the  soveraign  power  is  subject  to  the  civill  lawes.  It  is  true 
that  all  soveraigns  are  subject  to  the  lawes  of  nature ;  be- 
cause such  lawes  be  Divine,  and  cannot  by  any  man,  or  by 
any  commonwealth,  be  abrogated.  But  to  the  civill  lawes, 
or  to  the  lawes  which  the  soveraign  maketh,  the  soveraiffn 
is  not  subject :  for  if  he  were  subject  to  the  civill  lawes,  he 
were  subject  to  himselfe ;  which  were  not  subjection,  but 
freedom.  The  opinion  now  in  question,  because  it  setteth 
the  civill  lawes  above  the  soveraign,  setteth  also  a  judge 
above  him,  and  a  power  to  punish  him :  which  is  to  maSe 
a  new  soveraign ;  and,  again,  for  the  same  reason,  a  third 
to  punish  the  second ;  and  so  continually  without  endjto 
the  confusion  and  dissolution  of  the  commonwealth.* — '  The 
difference  (says  the  same  writer)  between  the  kinds  or 
forms  of  commonwealth,  consisteth  not  in  a  difference  be- 
tween their  powers,  but  in  a  difference  between  their  apti- 
tudes to  produce  the  peace  and  security  of  the  people: 
which  is  their  end.*  * 

*  "  ■  ^— ^i^M    ■■■  ■  I  ■-  ■  ■■!  ■■■■!■■■       ■^I  ■  ■    ^^^^^m     ■  ■  I  —    W     ^— i»^M^^»^M  ■  I 

*  By  his  modem  censors,  French,  German,  and  even  English, 
Hobbes'  main  design  in  his  various  treatises  on  politics,  is  grossly 
and  thoroughly  mistaken.  With  a  marvellous  ignorance  of  the 
writings  which  they  impudently  presume  to  condemn,  they  style 
him  *the  apologist  of  tyranny':*  meaning  by  that  rant,  uat  his 
main  design  is  the  defence  of  monarchical  government.  Now 
though  he  prefers  monarchical,  to  popular  or  oligarchical  govern- 
ment, it  is  certain  that  his  main  design  is  the  establishment  of  these 
propositions  :  1.  That  sovereign  power,  whether  it  reside  in  one,  or 
in  many  or  afew^  cannot  be  limited  by  positive  law :  2.  That  a  pre- 
sent or  established  government,  he  it  a  government  of  one,  or  a 
government  of  many  or  a  few,  cannot  be  disobeyed  by  its  subjects 
consistently  with  the  common  weal,  or  consistently  with  the  law  of 
God  as  known  through  utility  or  the  Scriptures.— ^fhat  his  principal 
purpose  is  not  the  defence  of  monarchy,  is  sufficiently  evinced  by 
many  passages  of  his  Leviathan,  and  also  of  his  treatise  De  Che, 
To  those  who  have  really  read,  although  in  a  cursory  manner,  these 
the  most  lucid  and  easy  of  profound  and  elaborate  compositions, 
the  current  conception  of  their  object  and  tendency  is  utterly  laugh- 
able. 

The  capital  errors  in  Hobbes*  political  treatises,  are  the  foUow- 
ing.---l.  He  inculcates  too  absolutely  the  religious  obligation  of 
obedience  to  present  or  established  government.  He  makes  not  the 
requisite  allowance  for  the  anomalous  and  excepted  cases  wherein 
disobedience  is  counselled  by  that  very  principle  of  utility  which 
indicates  the  duty  of  submission.  Writing  in  a  season  of  civil 
4l8cord,  or  in  apprehension  of  its  approachi  l^e  naturally  Qzed  his 
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Before  I  discuss  the  origin  of  political  government  and  Leot. 

aodety,  I  will  briefly  examine  a  topic  allied  to  the  liberty  VI. 

of  sovereigns  from  political  or  legal  restraints.  "*" — ' — ^ 

A  sovereign  government  of  one,  or  a  sovereign  govern- 
ment of  a  number  in  its  collegiate  and  sovereign  capacity, 

attention  upon  the  glaring  mischiefs  of  resistance,  and  scarcely 
adverted  to  the  mischiefs  which  obedience  occasionally  engenders. 
And  although  his  integrity  was  not  less  remarkable  than  the  gigantic 
atren^^  of  his  understanding,  we  may  presume  that  his  extreme 
timidity  somewhat  corrupted  his  judgment,  and  inclined  him  to 
insist  unduly  upon  the  evils  of  rel>eIlion  and  strife. — 2.  Instead  of 
directly  deriving  the  existence  of  political  government,  from  a  per- 
ception by  the  bulk  of  the  governed  of  its  great  and  obvious  expe- 
dient, he  ascribes  the  origin  of  sovereignty,  and  of  independent 
Slitical  society,  to  a  fictitious  agreement  or  covenant.  He  supposes, 
deed,  that  the  subjects  are  induced  to  make  that  agreement,  by 
their  perception  of  the  expediency  of  government,  and  by  their  de- 
sire to  escape  from  anarchy.  But,  placing  his  system  immediately 
on  that  interposed  figment,  instead  of  resting  it  directly  on  the 
ultimate  basis  of  utility,  he  often  arrives  at  his  conclusions  in  a 
M^hiatical  and  quibbling  manner,  though  his  conclusions  are  com- 
monly inch  as  the  principle  of  utility  will  warrant. 

If  these  two  capital  errors  be  kept  in  mind  by  the  reader,  Hobbes* 
extremely  celebrated  but  extremely  neglected  treatises  may  be  read 
to  great  advantage.  I  know  of  no  other  writer  (except  Jeremy 
Bentham)  who  has  uttered  so  many  truths,  at  once  new  and  impor- 
tant, conoemine  the  necessary  structure  of  supreme  poliucal 
government,  ana  the  larger  of  the  necessary  distinctions  implied  by 
positive  law.  And  he  is  signally  gifted  with  the  talent,  peculiar 
to  writers  of  genius,  of  inciting  the  mind  of  the  student  to  active 
and  original  thought 

The  authors  <^  the  antipathy  with  which  he  is  commonly  re- 
gaided,  were  the  papistical  clergy  of  the  Roman  Catholic  Church, 
the  Ugh  dmrch  clergy  of  the  Church  of  England,  and  the  Presby- 
terian deigy  of  the  true  blue  complexion.  The  pretensions  which 
these  persons  advanced  in  favour  of  *  the  church '  to  an  authority  in 
*  ecdesiastical  matters,'  co-ordinate  with  the  authority  of  the  secular 
government,  were  offensive  to  Hobbes,  who  supported  with  unfail- 
ing loyalty  the  temporal  sovereign  for  the  time  being.  He  repelled 
those  anarehical  pretensions  with  a  weight  of  reason,  and  an  aptness 
and  pungency  of  expression,  which  the  aspiring  and  vindictive 
priests  did  bitterly  feel  and  resent.  Accordingly,  they  assailed  him 
with  the  poisoned  weapons  of  malignit}*  and  cowaraice.  And  so 
<toep  and  enduring  is  the  impression  which  they  made  upon  the 
puDiie  mind,  that  *  Hobbes  the  Atheist,*  or  *  Hobbes  the  apologist 
of  tyranny,'  is  still  regarded  with  pious,  or  with  republican  horror, 
by  all  but  Uie  extremely  /ew  who  have  ventured  to  examine  his 
writings. 

Of  positive  atheism ;  of  mere  scepticbm  concerning  the  exist- 
ence of  the  Deity ;  or  of,  what  is  more  impious  and  mischievous 
than  either,  a  religion  imputing  to  the  Deity  human  infirmities  and 
vices;  there  is  not,  I  believe,  in  any  of  his  writings,  the  shadow  of 
a  shade. 

It  is  true  that  he  prefers  monarchical  (though  he  intimates  his 
preference  rarely),  to  popular  or  oligarchical  government  But  of 
tyranny  in  the  sense  of  monarchical  misrule,  he  is  no  apologist,  but 
may  rank  witb  the  ablest  and  most  zealons  of  its  foes.    Scarcely  a 
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has  no  legal  rights  (in  the  proper  acceptation  of  the  term) 
against  its  oivn  subjects. 

Every  legal  right  is  the  creature  of  a  positive  law :  and 
it  answers  to  e,  relative  duty  imposed  by  that  positive  law, 


single  advocate  of  free  or  popular  institations,  even  in  these  latter 
and  comparatively  enlightened  ages,  perceives  and  Inculcates  so 
clearly  and  earnestly  as  he,  the  principal  cause  and  preventive  of 
tyrannous  or  bad  government — namely,  ignorance  on  the  part  of 
the  multitude  of  sound  political  science. 

In  those  departments  of  his  treatises  on  politics,  which  are  con- 
cerned with  *  the  office  (or  duty)  of  the  sovereign,*  Hobbes  insists  on 
the  fbllowing  propositions :  *  That  good  and  stable  government  is 
simply  or  nearly  impossible  ^  imless  the  fundamentals  of  political  science 
be  known  by  the  bulk  of  the  people  :  that  the  bulk  of  the  people  are 
as  capable  of  receiving  such  science  as  the  loftiest  and  proudest  of 
their  superiors  in  station,  wealth,  or  learning :  that  to  provide  for 
the  diffusion  of  such  science  throughout  the  bulk  of  the  people,  may 
be  classed  with  the  weightiest  of  the  duties  which  the  Deity  lap 
upon  the  sovereign  :  that  he  is  bound  to  hear  their  complaints,  and 
even  to  seek  their  advice,  in  order  that  he  may  better  understand 
the  nature  of  their  wants,  and  may  better  adapt  his  institutions  to 
the  advancement  of  the  general  good  :  that  he  is  bound  to  render 
his  laws  as  compendious  and  clear  as  possible,  and  also  to  publish 
their  more  important  provisions  through  every  possible  channel : 
that  if  the  bulk  of  his  people  know  their  duties  imperfectly,  for 
want  of  the  instruction  which  he  is  able  and  bound  to  impart,  he  is 
responsible  religiously  for  all  their  breaches  of  the  duties  whereof 
he  hath  left  them  in  ignorance. 

In  regard  to  the  respective  aptitudes  of  the  several  forms  of 
government  to  accomplish  the  ultimate  purpose  for  which  govern- 
ment ought  to  exist,  Hobbes'  opinion  closely  resembles  the  doctrine, 
which  a  century  later,  that  is,  about  the  middle  of  the  eighteenth 
century,  was  taught  by  the  French  philosophers  who  are  styled  em- 
phatically the  economists, — In  order,  say  the  (Economists,  to  the 
being  of  a  good  government,  two  things  must  preexist :  1.  Know- 
ledge by  the  bulk  of  the  people,  of  the  elements  of  political  science 
(in  the  largest  sense  of  the  expression)  :  2.  A  numerous  body  of 
citizens  versed  in  political  science,  and  not  misled  by  interests  con- 
flicting with  the  common  weal,  who  may  shape  the  political 
opinions,  and  steer  the  political  conduct,  of  the  less  profoundly  in- 
formed, though  instructed  and  rational  multitude. — And,  for 
numerous  and  plausible  reasons  (which  my  limits  compel  me  to 
omit),  they  affirm,  that,  in  any  society  thus  duly  instructed,  monar- 
chical go"9emment  would  not  only  be  the  best,  but  would  surely  be 
chosen  by  that  enlightened  community,  in  preference  to  a  govern- 
ment of  a  few,  or  even  to  a  government  of  many. 

The  opinion  taught  by  the  (Economists  is  rather,  perhaps,  defec- 
tive, than  positively  erroneous.  They  leave  an  essential  considera- 
tion uncanvassed  and  nearly  untouched. — In  a  political  community 
not  duly  instructed,  is  not  popular  government,  with  all  its  awkward 
complexness,  less  inconvenient  than  monarchy  ?  And,  unless  the 
government  be  popular,  can  a  political  community  not  duly  in- 
structed, emerge  from  darkness  to  light  ?  from  the  ignorance  of 
political  science,  which  is  the  principal  cause  of  misrule,  to  the 
knowledge  of  political  science,  which  is  the  best  security  against 
it  ?    The  (Economists,  indeed,  occasionally  admit,  *  que  dans  Fetat 
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and  incumbent  on  a  person  or  persons  other  than  the  person       Lbct. 
or  persons  in  whom  the  right  resides.    To  every  legal  right,         VI* 
there  are  therefore  three  seveml  parties:  namely,  a  party  ^Tuti^oT 
bearing  the  right ;  a  party  burthened  with  the  relative  duty ;   the  term) 
and  a  sovereign  government  setting  the  law  through  which  JJ^^JJij^^a. 
the  right  and  the  duty  are  respectively  conferred  and  im- 
posed.    A  sovereign  government    cannot    acquire    rights 
through  laws  set  by  itself  to  its  own  subjects.     A  man  is 
no  more  able  to  confer  a  right  on  himself^  than  he  is  able 
to  impose  on  himself  a  law  or  duty.     Consequently,  if  a 
sovereign  government  had  legal  rights  against  its  own  sub- 
jects, those  rights  would  be  lie  creatures  of  positive  laws  set 
to  its  own  subjects  by  a  third  person  or  body,  who  must, 
therefore,  be  sovereign  over  them.    The  community  would 
therefore  be  subject  to  two  different  sovereigns,  which  is 
contrary  to  the  definition  of  sovereignty.* 

d'ianoranct  I'autorit^  est  plus  dangereuse  dans  les  mains  d'un  seul, 
qu  elle  ne  Test  dans  les  mains  de  plusieurs.'  But  with  this  consider- 
atioo  they  rarely  meddle.  They  commonly  infer  or  assume,  that, 
lince  in  Me  ttaU  of  ignorance  the  government  is  inevitably  bad,  the 
form  of  the  government,  during  that  state,  is  a  matter  of  consum- 
mate indifference.  Agreeing  with  them  in  most  of  tlieir  premises, 
I  arrive  at  an  inference  extremely  remote  from  theirs ;  namel}-, 
that  in  a  community  already  enlightened,  the  form  of  the  govern- 
ment were  nearly  a  matter  of  indifference ;  but  that  where  a  com- 
manity  is  still  in  the  state  of  ignorance,  the  form  of  the  government 
is  a  matter  of  the  highest  importance. 

The  political  and  occonomical  system  of  Quesnai  and  the  other 
CEconomists,  is  stated  concisely  and  clearly  by  M.  Mercier  de  la 
Kivi^re  in  his  *  L'Ordre  naturel  et  essentiel  des  Soci^Ufs  politiques.^ 

•  It  has  often  been  affirmed  that  *  right  is  might,*  or  that  *  mi^ht   '  wight  ta 
is  rif^t.'    But  this  paradoxical  proposition  (a  great  favourite  with    "'•^ff*''^'' 
shallow  scoffers  and  buffoons)  is  cither  a  flat  truism  affectedly  and 
diurkly  expressed,  or  is  thoroughly  false  and  absurd. 

If  it  mean  that  a  party  who  po.>*sesses  a  right  possesses  the  right 
through  might  or  power  of  his  o>vn,  the  proposition  is  false  and 
ibmuro.  For  a  party  who  possesses  a  right  necessarily  possesses  the 
right  through  the  inight  or  power  of  another :  namely,  the  author 
ottlw  law  by  which  the  right  is  conferred. 

If  it  mean  that  right  and  might  are  one  and  the  same  thing,  or 
are  merely  different  names  for  one  and  the  same  object,  the  proposi- 
Uoa  in  question  is  also  false  and  absurd.  My  physical  ability  to 
move  about,  when  mv  body  is  free  from  bonds,  may  be  called  might 
or  power^  but  cannot  be  called  a  right :  though  m}"^  ability  to  move 
about  without  hindrance  from  you,  may  doubtless  be  stj^led  a  riaht, 
with  perfect  precision  and  propriety,  if  I  owe  the  ability  to  a  law 
imposed  upon  yon  by  another. 

If  it  mean  that  every  right  is  a  creature  of  might  or  power,  the 
pix^poeition  is  merely  a  truism  disguised  in  paradoxical  language. 
For  every  right  (divine,  legal,  or  moral)  rests  on  a  relative  duty. 
^nd.  manifestly,  that  relative  duty  would  not  be  a  duty  substan- 
tially, if  the  law  which  affects  to  impose  it  were  not  sustained  by 
might. 

I  must  here  observe  that  '  right '  as  a  noun  substantive  has  two 
meanings  which  ought  to  be  distinguished  carefully. 

The  noun  substantive  *a  right  *  signifies  that  which  jurists  deno 
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§1.  their  temporal  sovereign,  a  soverei^  goyemment  has  riglii 
'  -'  divine  against  its  own  subjects :  rights  which  are  conferred 
upon  itself,  through  duties  which  are  laid  upon  its  subjects, 
by  laws  of  a  common  superior.  And  so  &r  as  the  members 
of  its  own  community  are  severally  constrained  to  obey  it  by 
the  opinion  of  the  community  at  laige,  it  has  also  moral 
rights  against  its  own  subjects  severaUy  considered :  rights 
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minate  *  a  faculty : '  that  which  resides  in  a  determinate  party  or 
parties,  by  virtue  of  a  given  law ;  and  which  avails  against  a  party 
or  parties  (or  answers  to  a  duty  lying  on  a  party  or  parties)  other 
than  the  party  or  parties  in  whom  it  resides.  And  the  noun  sub- 
stantive *  rights*  is  the  plural  of  the  noun  substantive  *a  right.' 
But  the  expression  'right,'  when  it  is  used  as  an  adjective,  is  equi- 
valent to  the  adjective  Must : '  as  the  adverb  'rightly '  is  equivalent 
to  the  adverb  'justly.  And  when  used  as  the  abstract  name 
corresponding  to  the  adjective '  right,'  the  noun  substantive  '  right ' 
is  synonymous  with  the  noun  substantive  'justice.' 

it  is  manifest  that  'right'  as  sonifying  ' faculty,*  and  '  right' 
as  signifying  'justice,'  are  widely  dimrent  uiough  not  unconnected 
terms.  iBut,  nevertheless,  the  terms  are  confounded  by  many  of  the 
writers  who  attempt  a  definition  of '  right ; '  and  their  attempts  to 
determine  the  meaning  of  that  ve^  perplexing  expression  are, 
therefore,  sheer  jargon.  By  many  of  the  German  writers  on  the 
sciences  of  law  and  morality  (as  by  Kant,  for  example,  in  his 
'Metaphysical  Principles  of  Jurisprudence's,  'right'  in  the  one 
sense  is  blended  with  '  right '  in  the  other.  And  through  the  dis> 
quisition  on  *  right '  or  '  rights,'  which  occurs  in  his  '  Moral  Philo- 
sophv,'  Paley  obviously  wavers  between  the  dissimilar  meanings. 

The  Italian  'diritto,*  the  French  'droit,*  the  German  'recht,' 
*and  the  English  ' right,'  signify  'right'  as  meaning  '  faculty,'  and 
also  signify  'justice : '  though  each  of  those  severiu  tongues  has  a 
name  which  is  appropriate  to  'justice,'  and  by  which  it  is  denoted 
without  ambiguity. 

In  the  Latin,  ItaUan,  French,  and  Grerman  there  is  a  further 
ambiguity :  the  name  which  signifies '  right '  as  meaning  'fiiculty,* 
also  signifies  'law:*  'jus,'  'diritto,'  'droit,'  or  'rechV  denoting 
indififerently  either  of  the  two  objects.  Accordingly,  the  '  recht ' 
which  signifies  '  law,'  and  the  '  recht '  which  signifies  '  right '  as 
meaning  '  faculty,'  are  confounded  by  Grerman  writers  on  ti^e  philo- 
sophy or  rationale- of  law,  and  even  by  Grerman  expositors  of  par- 
ticular systems  of  jurisprudence.  They  treat  'recht'  as  a  gema  or 
kind,  which  they  divide  into  two  species  or  two  sorts :  namely,  the 
'  recht '  equivalent  to  'law,'  and  the  '  recht  *  CMquivalent  to  '  right ' 
as  meaning  '  faculty.'  And  some  of  them  thicken  the  mess  by  a 
misapplication  of  terms  borrowed  from  the  Kantian  philosophy. 
They  divide  '  recht,'  as  forming  the  genus  or  kind,  into  '  recht  in  the 
abjective  sense,'  and  '  recht  in  the  subjective  sense ; '  denoting  by  the 
former  of  those  unapposite  phrases,  '  law ; '  and  denoting  by  the 
latter, '  right '  as  meaning  '  faculty.'    (See  note,  p.  175,  post.) 

The  confusion  of  'law '  and  '  right,'  our  own  writers  avoid :  for 
the  two  disparate  objects  which  the  terms  respectively  signify,  are 
commonly  denoted  in  our  own  language  by  psdpably  distinct  marks. 
But  Hale  and  Blackstone  are  misled  by  this  double  meaning  of  the 
word  9*u«,  and  translate  Jus  personarum  et  renim,  *  rights  of  persona 
and  things : '  which  is  mere  jargon. 
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which  are  conferred  upon  itself  by  the  opinion  of  the  com-      Leot. 
munity  at  large,  and  which  answer  to  relative  moral  duties.        VL 

Oonsequentlj,  when  we  say  that  a  sovereign  ffoyemment,  •     ■  ^ 

as  against  its  own  subjects,  has  or  has  not  a  right  to  do  this 
or  tnat,  we  necessarily  mean  by  a  right  (supposing  we  speak 
exactly),  a  right  divine  or  moral :  we  necessarily  mean  (sup- 
|K)eing  we  speiak  exactly^  that  it  has  or  has  not  a  right  de- 
rived from  a  law  of  God,  or  derived  from  a  law  improperly 
80  called  which  the  general  opinion  of  the  community  sets  to 
its  members  severally. 

But  when  we  say  that  a  government,  as  a^;ainst  its  own 
subjects,  has  or  has  not  a  right  to  do  this  or  that,  we  not 
uncommonly  mean  that  we  deem  the  act  in  question  gene^ 
raOjf  um/W  or  pernicious.  And  this  application  of  the  word 
18  not  mexact  if  we  mean  that  the  act  conforms  to  the 
Biyine  law  as  measured  by  the  standard  of  utility ;  and  that 
the  government  have  therefore  a  right  conferred  on  them  by 
the  Divine  law  to  do  such  an  act. 

To  ignorance  or  neglect  of  these  palpable  truths,  we  may 
impute  a  pernicious  jargon  that  was  current  in  our  own 
country  on  the  eve  of  her  horrible  war  with  her  North 
American  children.  By  the  peat  and  small  rabble  in  and 
out  of  parliament,  it  was  said  that  the  government  sove- 
reign in  Britain  was  also  sovereign  in  the  colonies;  and 
that,  since  it  was  sovereign  in  the  colonies,  it  had  a  right  to 
tax  their  inhabitants.  It  was  objected  by  Mr.  Burke  to  the 
project  of  taxing  their  inhabitants,  chat  the  project  was  tn- 
ejcpetHent:  pregnant  with  probable  evil  to  the  inhabitants 
of  the  colonies,  and  pregnant  with  probable  evil  to  the  in- 
halutants  of  the  motner  country. 

But  to  that  most  rational  oojeclion,  the  sticklers  for  the 
ii^hAw*^  of  taxation  returned  this  asinine  answer.  They  sidd 
that  the  British  government  had  a  riaht  to  tax  the  colonists; 
and  that  it  ought  not  to  be  withheld  by  paltry  considerations 
of  expediency ,  from  enforcing  its  sovereign  right  against  its 
refinctory  subjects.  Now,  u  they  attached  any  determinate 
meaning  to  the  word  right,  they  must  have  meant  that  the 
British  government  was  empowered  by  the  law  of  God  to 
tax  its  American  subjects.  But  it  had  not  a  Divine  ri^ht 
to  tax  its  American  subjects,  unless  the  project  of  taxing 
them  accorded  with  ^neral  utility :  for  every  Divine  right 
springs  from  the  Divme  law ;  and  to  the  Divine  law  general 
utility  is  the  index.  To  oppose  the  right  to  expediency y  was, 
therefore,  to  oppose  the  right  to  the  only  test  \iy  which  it 
was  possible  to  determine  the  reality  of  the  right  itself. 

A  sovereign  government  of  one,  or  of  a  number  in  its  From  an 
collegiate  and  sovereign  capacity,  may  apjpear  in  the  cha-  I'lKSISgn"' 
racter  of  defendant,  or  of  demandant,  before  a  tribunal  of  e^ernnMut 
its  own  appointment,  or  deriving  jurisdiction  from  itself,  trii^aiot 
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But  we  cannot  hence  infer  that  the  goyernment  lies  under 
legal  dutieS;  or  has  legal  rights  against  its  own  subjects. 

The  claim  of  the  plaintiff  against  the  sovereign  de&ndant 
cannot  be  founded  on  a  positive  law.  For  then  would  the 
sovereign  defendant  be  in  a  state  of  subjection — contrary  to 
the  demiition  of  sovereignty.  And  the  claim  of  the  sove- 
reign demandant  cannot  be  founded  on  a  positive  law ;  for 
audi  a  law  must  have  been  set  by  a  third  party  to  a  member 
or  members  of  the  society  wherein  the  demandant  is  supreme : 
or  in  other  words,  the  society  is  subject  to  another  sovereign 
— ^that  is  to  two  sovereigns  at  once — contrary  to  the  native 
of  sovereignty. 

In  &ct,  where  the  sovereign  government  appears  in  the 
character  of  defendant,  it  appears  to  a  claim  lounded  on  a 
so-called  law  which  it  has  set  to  itself.  Where  it  appears 
in  the  character  of  demandant,  it  apparently  founds  its  claim 
on  a  positive  law  of  its  own,  and  it  pursues  its  claim  judi- 
cially. The  rights  which  are  pursued  against  it  before 
tribunals  of  its  own,  and  also  the  rights  \mich  it  pursues 
before  tribunals  of  its  own,  are  merely  anahgow  to  legal 
rights  (in  the  proper  acceptation  of  tne  term):  they  are 
^i^a^ilegal  rights.  The  rights  which  are  pursued  against 
government  before  teibunals  of  its  own,  it  may  extinguish 
by  its  own  authority.  But  it  yields  ,to  those  claims,  when 
they  are  established  judicially,  cw  if  they  were  truly  founded 
on  positive  laws  set  to  itself  by  a  third  and  distinct  party. — 
The  rights  which  it  pursues  before  tribunals  of  its  own,  are 
powers  which  it  is  free  to  exercise  according  to  its  own  plea- 
sure. But  it  prosecutes  its  claims  through  the  medium  of 
judicial  procedure,  tw  if  they  were  truly  founded  on  poative 
laws  set  to  the  parties  defendant  by  a  third  person  or  body. 

The  foregoing  explanation  of  the  seeming  legal  rights 
which  are  pursued  against  sovereign  governments  before 
tribunals  of  their  own,  tallies  with  the  style  of  judicial  pro- 
cedure, which,  in  all  or  most  nations,  is  observed  in  cases  of 
the  kind.  The  object  of  the  plaintiff's  claim  is  not  de- 
manded as  of  right,  but  is  begged  of  the  sovereign  defendant 
as  a  grace  or  fevour.  In  our  own  country,  whether  the 
claim  be  against  the  sovereign,  or  agaiost  the  Mng  individu- 
ally, the  form  of  proceeding  is  by  what  is  called  a  J^etition 
of  Right  *    In  the  latter  case  this  mendicant  style  of  pre- 


*  A  Petition  of  Right  according  to  the  English  practice  may 
relate  to  a  claim  arising  out  of*  the  act  or  omission  of  a  department 
of  Government,  or  to  a  claim  against  the  Queen  in  a  private  capacity. 
In  the  former  case  redress  is  prayed  from  *  Her  Majesty,*  meaning 
(I  think)  the  sovereign,  as  the  ultimate  author  of  the  wron^,  and 
morally  responsible  for  it ;  and  from  the  nature  of  the  case,  if  m  the 

F)wer  of  the  sovereign  to  give  or  withhold  redress.    The  Act  of 
arliament  (23  and  24  Vict.  c.  84)  which  at  present  regulates  the 


Rationale  of  Petition  of  Right.  1 2 1 

gept»Tig  the  daim  is  mei'eJy  accidental.     It  arises  from  the  Leot. 

mere  accident  to  which  I  have  adverted  ah'eady :  namely,  VI« 

that  our  own  king,  though  not  properly  sovereign,  is  com-  ^'"     '       ' 
pletely  free  in  fEict  nrom  legal  duties. 


piooednre,  is  in  strict  conformity  witli  this  view  of  the  case.  By 
no.  14  of  tiiat  Act,  the  Commissioners  of  the  Treasury  are  required 
to  pay  the  money  and  costs  decreed  *  out  of  any  moneys  in  their 
hands  for  tlio  time  beinc  let^ally  applicable  thereto,  or  which  may 
be  hereafter  voted  by  rarliament  for  that  purpose.*  Where  the 
petition  relates  to  a  claim  of  the  latter  kind,  it  also  happens  that  the 
oompulsion  is  merely  a  moral  one.  By  the  section  last  nuoted  it  is 
in  this  case  providcil  that  *  the  amount  to  which  the  suppliant  is  en- 
titled shall  he  paid  to  him  out  of  puch  funds  or  monej'S  as  Her 
Ifijesty  shall  be  graciously  pleased  to  direct  to  be  applied  for  that 
pnipoee.'  So  runs  the  statute  in  accordance  with  the  venerable 
teumtion  that  the  queen  is  personally  free  from  legal  obligation. 
This,  ai  Austin  shows,  is  a  mere  accident  or  peculiarity  of  our  svstcm 
of  positive  law.  It  is  clear  that  if  Parliament  were  to  authorize 
lupd  execution  against  the  queen's  private  ])ropcrty,  however  uncon- 
thtuiwnal  such  an  act  might  be  considered,  the  queen  would  be  bound 
personally  by  a  legal  obligation.  It  will  appear  from  what  is  said 
aboye^  that  in  the  stylo  of  formal  documents  tlio  words  *  Her 
Miderty '  or  the  *  Queen's  most  Excellent  Majesty '  are  used  in  three 
enarely  different  senses : — 1.  As  meaning  the  sovereign,  e.g,  when  we 
wpeakot  Her  Majesty's  Court  of  Queen's  I3cnch.  2.  As  meaning  the 
queen  in  a  public  capacity,  but  merely  as  a  subject  member  of  the 
puUament  or  of  the  body  politic.  8.  As  meaning  the  queen  as  a 
private  person. 

The  circumstance  that  suits  brought  in  the  Courts  in  India 
■gainst  the  *  Government  of  India'  are  in  tlio  form  of  ordinary 
actions  la  hardly  on  exception  to  the  proposition  that  claims  against 
the  sovereign  are  presented  in  a  mendicant  form.  The  *  Government 
of  India,' as  the  phrase  is  here  used,  is  a  political  subordinate,  whose 
relations  with  the  Imperial  Government  are  of  a  very  complex 
description.  In  this  country  *  the  Secretary  of  State  in  Council  of 
India ^  represents  the  pecuniary  liabilities  of  the  Government  of 
India,  and  is  constituted  a  legal  person  capable  of  being  sued  in  an 
ordinary  action.  But  notwithstanding  this,  the  Indian  Government 
m  the  PoHtical  Department,  which  is  under  the  absolute  control  of 
the  Secietaiyof  State,  is  not  formallif  amenable  to  any  legal  liability. 
The  anomaly  is,  that  there  is  no  certain  criterion  to  determine  the 
dass  of  matters  which  belong  to  the  Political  Department,  and 
sadi  determination  is  often  practically  left  to  the  uncertain  and 
capricious  action  of  subordinate  officials. 

This  may  bo  the  place  to  observe  that  in  this  country  the 
immunity  which  the  sovereign  necessarily  has,  and  which  tlie  king 
actually  has,  firom  legal  obligation,  is  extended  in  form  to  the 
ministers  or  servants  of  the  crown.  Thus  no  civil  action  or  man- 
damus will  lie  against  the  Lords  of  the  Treasury,  or  the  Postmaster- 
Genera],  nor  action  against  persons  in  their  respective  einplov,  as 
amek  public  servants.  (The  Queen  v.  Lords  Commissioners  of  the 
Treasui^',  L.B.  7  Q.  B.  387.)  And  there  are  some  wrongs  for  which 
there  is*  no  redress  by  Petition  of  Bight.  For  that  is  only  admissible 
where  the  ^wcui-obli^ation  of  the  king  or  sovereign  is  equivalent 
to  a  debt*  or  arises  m  respect  of  the  i)ossession  of  a  hereditament 
or  diatteit  or  out  of  the  breach  of  a  contract  made  within  the 
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Though  a  sovereign  goyemment  of  one,  or  a  sovereign 
government  of  a  number  in  its  collegiate  and  sovereign 
capacity,  cannot  have  legal  rights  against  its  own  subjects, 
it  may  have  a  legal  right  against  a  subject  or  subjects  of 
another  sovereign  government.  A  law  imposed  by  tne  other 
government  upon  its  own  subjects  may  create  a  right  in 
favour  of  the  first  government.  The  possession  of  a  legal 
or  political  right  against  a  subject  or  subjects  of  another 
sovereign  government,  consists,  therefore,  with  that  in- 
dependence which  is  one  of  the  essentials  of  sovereignty,* 

Having  determined  the  general  notion  of  sovereignty,  and 
illustrated  my  definition  by  considering  the  possible  forms  of 
supreme  govenunent  and  the  limits  of  supreme  political 
power,  I  now  proceed  to  the  origin  or  causes  of  the  habitual 
or  permanent  obedience,  which,  in  every  society  political 
and  independent,  is  rendered  by  the  bulk  of  the  community 
to  the  monarch  or  sovereign  number.  In  other  words,  1 
proceed  to  the  origin  or  causes  of  political  government  and 
society. 

powers  constitutionally  committed  to  the  Minister  or  Department  of 
Government  by  wh«m  the  contract  is  made. 

The  remedy  against  a  servant  of  the  crown  lies  only  in  a  com- 
plaint to  the  Head  of  the  Department ;  and  if  redress  is  got  from 
him,  the  remedy  would,  I  think,  according  to  Austin's  scheme,  be  a 
legal  one,  though  not  obtained  by  the  ordinary  forms  of  law.  Again, 
if  it  is  the  act  of  the  Head  of  the  Department  that  is  complaint  of, 
the  attention  of  the  Government  as  a  body  might  be  called  to  it  by 
a  motion  or  question  in  Parliament ;  and  if  made  a  Cabinet  question, 
and  the  Government  as  a  body  disapproved  of  the  act,  the  offending 
minister  might  be  compelled  to  vacate  his  office.  This  again  would, 
according  to  Austin's  definitions,  be  strictly  a  legal  sanction.  But 
if  the  Government  should  defend  the  act,  or  not  think  proper  to 
interfere,  the  only  means  of  redress  which  remain  are  those  which 
are  morally  sanctioned ;  namely,  by  the  force  of  opinion — ^whether 
expressed  in  the  censure  of  a  definite  body  or  bodie^  such  as  Parlia- 
ment or  the  constituencies  convened  at  an  election,  or  remaining  in 
the  indefinite  form  called  public  opinion  ; — ^unless  indeed,  thero  is 
taken  into  account  the  exceptional  and  extraordinary  remedy  of  a 
parliamentary  impeachment,  which  would  be,  according  to  Austin's 
analysis,  a  legal  remedy.— R.  C. 

*  In  our  own  courts  of  law  and  equity  it  is  held  as  undoubted, 
that  foreign  sovereigns,  whether  in  name  monarchs  or  republics, 
can  sue  in  their  sovereign  capacity ;  and  thev  are  recognised  as 
plaintiffs  in  our  courts  of  law  and  equity  by  tlie  samo  name  and 
style  under  which  they  are  recognised  by  our  own  sovereign  (that 
is,  nominally,  by  Her  Majesty)  in  diplomatic  intercourse. — (Case  of 
the  King  of  Spain,  judgment  by  Lord  Lyndhurst  in  the  House  6f 
Lords.  2  Bligh  Reports.  New  series,  p.  31.  Case  of  the  United 
States  of  America  v.  Wagner,  Court  of  Chancery,  May  29,  June  11, 
17,  1867.  L.  R.  2  Ch.  582.  Judgment  by  Lord  Chancellor  Chelms- 
foi^i  and  Lord  Justices  Turner  and  Cairns.) 

As  to  the  possibility  of  a  sovereign  being  subject  to  another 
sovereign,  to  certain  limited  effects,  see  concluding  explanations  in 
this  chapter. — R.  C. 


Proper  Objects  of  Political  Society, 

The  proper  purpose  or  end  of  a  sovereign  political  govern- 
ment, or  the  purpose  or  end  for  which  it  ought  to  exist,  is 
the  greatest  possihle  advancement  of  human  happiness.  To 
locomplish  that  end  effectively,  it  commonly  must  lahoiur 
directly  and  particularly  to  advance  as  far  as  is  |K)ssible  the 
weal  of  its  own  community.  For  the  good  of  the  universal 
society  formed  by  mankind  is  the  aggregate  good  of  the 
particular  societies  into  which  maukiud  is  divided:  just  us 
the  happiness  of  any  of  those  societies  is  the  aggregate  hap- 
piness of  its  single  or  individual  membei-s.  Aud  if  ovt^iy 
government  consulted  the  weal  of  its  own  subjects,  the 
probable  tendency  would  clearly  be  to  pi-omote  the  general 
nappiness  of  mankind.  And  it  were  easy  to  show,  that  the 
general  and  particular  ends  never  or  rart^ly  conflict.  An 
enliffhtened  regard  for  the  common  happiness  of  nations, 
implies  an  enlightened  patriotism;  whilst  the  stupid  and 
atrociouB  patriotism  which  looks  exclusively  to  couutiy,  and 
would  further  the  interests  of  country  at  the  cost  of  all 
other  communities,  grossly  misapprehends  aud  frequently 
crosses  the  interests  that  are  the  object  of  its  narrow  con- 
cern. But  the  topic  which  I  now  have  suggested,  belongs 
to  the  province  of  ethics,  rather  than  the  province  of  jiuis- 
prudence.* 

*  The  proper  purpose  or  end  of  a  sovereign  political  p^overn- 
ment  is  cooceived  inadequately  or  obscurely  by  most  or  many  of 
the  writers  on  political  government  and  society. 

Speaking  generally  and  vaguely,  it  may  be  said  that  the  proper 
end  of  government  fs  to  co-operate  in  advancing  the  happiness  of 
mankind.  This  is  the  same  as  to  say  that  the  paiticular  and  deter- 
minate end  is  (in  an  enlightened  manner,  and  therefore  with  due 
r^ard  to  the  happiness  of  other  communities)  to  advance  as  far  as 
poasible  the  weal  of  its  own  community.  The  writers  in  question 
mistake  for  the  proper  absolute  end  one  or  a  few  of  the  instru- 
mental ends  through  which  a  government  must  accomplish  that 
abaolnte  end. 

For  example :  It  is  said  by  many  of  the  speculators  on  political 
govemnteDt  and  society,  that  *  the  end  of  every  government  is  to 
institute  and  protect  property.'  And  here  I  must  remark,  by  the 
by,  that  the  proponnders  of  this  absurdity  give  to  the  term  'pro- 
perty *  an  extremely  large  and  not  very  delinite  signilication.  Thev 
mean  generally  by  the  term  *  pr()i)ertv,'  legal  rights,  or  legal  facul- 
ties: and  they  mean  not  particularly  by  the  term  *  property,*  the 
legal  rights,  or  legal  faculties,  which  are  denominated  strictly  **nghts 
(if  property  or  dominion.'  Now  the  proi^er  paramount  purpose  of  a 
feovereign  {Mlitical  government,  is  not  the  ci-eation  and  protection  of 
legal  rights  or  faculties,  or  (in  the  terras  of  tiio  proi)osition)  the 
institution  and  protection  of  pro|)€rty.  If  that  were  the  paramount 
parpose,  the  enu  might  be  the  advancement  of  misery,  rather  than 
the  advancement  of  happiness ;  since  many  of  the  legal  rights 
which  governments  have  created  and  protected  (as  the  rights  of 
masters,  for  example,  to  and  against  slaves),  are  generally  per- 
nicious, rather  than  generally  useful.  To  advance  as  far  as  ia 
poasiUe  the  common  happiness  or  weal,  a  government  must  confer 
on  its  suitjects  beneficent  legal  rights  or  such  legal  rights  as  general 
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Part  I.  From  the  proper  purpose  or  end  of  a  sovereign  political 

f  1.  govermnent  we  may  readily  infer  the  causes  of  that  nabitosd 
**  '  ^  obedience  which  would  be  paid  to  the  sovereign  by  the  bulk 
of  an  enlightened  society.  If  they  thought  the  government 
perfect,  or  that  the  government  accomplished  perfectly  its 
proper  purpose  or  end,  this  their  conviction  or  opmion  would 
DO  their  motive  to  obey.  If  thev  deemed  the  government 
faulty,  a  fear  that  the  evil  of  resistance  might  surpass  the 
evil  of  obedience^  would  be  their  inducement  to  submit :  for 


utility  commends ;  and,  having  conferred  on  its  subjects  benefi- 
cent legal  rights,  must  preserve  those  rights  from  infringement,  by 
^iforcing  the  corresponding  sanctions.  But  the  institution  aM 
protection  of  beneficent  legal  rights,  or  of  the  kinds  of  property  that 
are  commended  by  general  utility,  is  merely  a  sulx)rdinate  and 
instrumental  end  through  which  the  government  must  accomplish 

its  paramount  or  absolute  purpose. As  afiecting  to  determine  the 

absolute  end  for  which  a  sovereign  government  ought  to  esdst,  the 
proposition  in  question  is,  therefore,  false.  And,  considered  as  a 
definition  of  the  means  through  which  the  sovereign  government 
must  reach  that  absolute  end,  the  proposition  in  question  is  def^ 
tive.  If  the  government  would  duly  accomplish  its  proper  para- 
mount purpose,  it  must  not  confine  its  care  to  the  creation  of  legal 
rights,  and  to  the  creation  and  enforcement  of  the  answering^  rm- 
tive  duties.  There  are  absolute  legal  duties,  or  legal  duties  without 
corresponding  rights,  that  are  not  a  whit  less  requisite  to  the  ad- 
vancement of  the  general  good  than  legal  rights  tiiemselves  with 
the  relative  duties  which  they  imply.  Nor  would  a  government 
accomplish  thoroughly  its  proper  paramount  purpose,  if  it  merdy 
conferred  and  protected  the  requisite  rights,  and  imposed  and  en- 
forced the  requisite  absolute  duties :  Though  a  good  legislation  with 
a  good  administration  of  justice,  or  good  laws  well  administered, 
are  doubtless  the  chief  of  the  means  through  which  it  must  attain 
to  that  end,  or  (in  Bacon's  figurative  language)  are  the  nerves  of 
the  common  weal. 

The  prevalent  mistake  which  I  now  have  stated  and  exemplified, 
is  committed  by  certain  of  the  writers  on  the  science  of  political 
ceconomy,  whenever  they  meddle  incidentally  with  the  connected 
science  of  legislation.  Whenever  they  step  from  their  own  into  the 
adjoining  province,  they  make  expressly,  or  they  make  tacitly  and 
unconsciously,  the  following  assumption  :  that  the  proper  absolute 
end  of  a  sovereign  political  government  is  to  further  as  far  as  is 
possible  the  growth  of  the  national  wealth.  If  they  think  that  a 
political  institution  fosters,  or  that  a  political  institution  damps 
production  and  accumulation,  they  forthwith  pronounce  that 
the  institution  is  good  or  bad.  They  forget  that  the  wealth  of 
the  community  is  not  the  weal  of  the  community,  though  wealth 
ts  one  of  the  means  requisite  to  the  attainment  of  happiness.  They 
forget  that  a  politico  institution  may  further  the  weal  of  the  com- 
munity, though  it  checks  the  growth  of  its  wealth ;  and  that  a  political 
institution  which  quickens  the  growth  of  its  wealth,  may  hinder  the 
advancement  of  its  weal.* 


*  This  it  will  be  remembered  was  written  long  before  the  api)earance  of 
J.  S.  Mill's  '  Political  Economy.'  That  author  and  Professor  Fawcett  must 
be  mentioned  as  writers  by  whom  the  distinction  here  referred  to  is  never 
ignored  or  forgotten. — ^B.O. 
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the^  would  not  persist  in  their  obedience  to  a  ffoyemment       Leot. 
which  they  deemed  imperfect,  if  they  thought  that  a  better        VI. 
govenmient  might  probably  be  got  by  resistance,  and  that   " 
uie  probable  good  of  the  change  outweighed  its  probable 
nuscnief. 

Since  every  actual  society  is  inadeqimtely  instructed  or 
enlightened,  the  habitual  obeclience  to  its  ^overument  which 
is  Hindered  by  the  bulk  of  the  commumty,  is  partly  the 
consequence  01  custom — ^the  habit  already  acquired.  Or  it 
is    {jartly    the    consequence    of   prejudices:    meaning  by 

*  prejudices/  opinions  and  sentimeftts  which  have  no  found- 
ation whatever  in  the  principle  of  general  utility.  If,  for 
example,  the  goyemment  is  monaroliical,  they  paitly  pay 
that  obedience  to  that  present  or  established  govermueut 
because  they  are  fond  of  monarchy  inasmuch  as  it  is  mon- 
archy, or  because  they  are  fond  of  the  race  from  which  the 
monarch  has  descended.  Or  if,  for  example,  the  govern- 
ment is  popular,  they  partly  pay  that  obedience  to  that 
nreeent  or  established  goyemment,  because  they  are  fond  of 
aemocracy  inasmuch  as  it  is  democracy,  or  because  the 
word  '  republic '  captivates  their  fancies  and  affections. 

*  But  though  that  habitual  obedience  is  partly  the  con 
sequence  of  custom,  or  of  prejudices,  it  partly  anses  from  a 
reason  based  upon  the  principle  of  utility)'.  If,  for  specific 
reasonSi  they  are  attached  to  the  estabhshed  government, 
their  perception  of  the  utility  of  government  concurs  with 
their  attachment,  and  assists  in  confirming  the  habit. 
If  they  dislike  the  established  goyemment,  their  dislike  is 
controlled  by  the  same  cause.  The  perception,  by  the  bulk 
of  the  conmiunity,  of  the  utility  of  political  goyemment,  or 
a  preference  by  the  bulk  of  the  community  of  any  govern- 
ment to  anarchy,  is  the  only  cause  of  the  habitiml  obedience 
in  question,  wmch  is  common  to  nearly  all  societies :  and 
thmfbre  the  only  cause  which  the  present  general  disquisi- 
tion con  pro^ly  embrace.  The  causes  of  the  obedience  in 
question  which  are  peculiar  to  particular  societies  belong 
to  the  province  of  statistics,  or  the  province  of  particidai* 
history. 

The  only  general  cause  of  the  pennanence  of  political 
govenmients,  and  the  only  general  cause  of  the  ortffin  of 
political  governments,  are  exactly  or  nearly  alike.  Though 
every  government  has  arisen  in  part  irom  specific  or  par- 
ticular causes,  almost  every  government  must  have  arisen 
in  part  from  the  following^  general  cause  j  namely,  that  the 
bulk  of  the  natural  society  from  which  the  political  was 
formed,  were  desirous  of  escaping  to  a  state  of  govemmenty 
from  a  state  of  nature  or  anarchy.  If  they  liked  specially 
the  govemm^it  to  which  they  submitted,  their  general  per* 
ception  of  the  utility  of  government  concurred  with  their 
special  indination,    If  mey  disliked  the  government  to 
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wMch  they  submitted,  their  general  perception  of  the  utility 
of  government  controlled  and  mastered  their  repugnance. 

According  to  a  current  expression,  the  permanence 
and  origin  of  every  government  are  owing  to  tne  people's 
consent :  that  is  to  say,  every  government  continues  through 
the  consent  of  the  people,  or  the  bulk  of  the  political 
community :  and  every  government  arises  through  the 
consent  of  the  people,  or  the  bulk  of  the  natural  society 
from  which  the  political  is  formed.  According  to  the  same 
opinion  dressed  in  a  ditferent  phrase,  the  power  of  the 
sovereign  flows  from  the  people,  or  the  people  is  the  foun- 
tain of  sovereign  power. 

That  a  government  continues  through  the  people's  con- 
sent is  true  in  one  sense.  The  permanence  of  every  govern- 
ment depends  on  the  habitual  obedience  which  it  receives 
from  the  bulk  of  the  community.  But  all  obedience  is 
voluntajy  or  free  j  or  every  party  who  obeys  consents  to  obey. 
In  other  words,  every  party  who  obeys  wills  the  obedience 
which  he  renders,  or  is  determined  to  render  it  by  some 
motive  or  another.  That  acquiescence  which  is  purely  in- 
voluntary, or  which  is  purely  the  consequence  oi  physical 
compulsion  or  restraint,  is  not  obedience  or  submission.  As 
correctly  or  truly  apprehended,  the  position  'that  every 
government  coutinues  through  the  people's  consent '  m^ely 
amounts  to  this ;  that,  in  every  socie^'political  and  inde- 
pendent, the  people  are  determined  by  motives  of  some 
desciiption  or  another,  to  obey  their  government  habitually  *, 
and  that,  if  the  bulk  of  the  community  ceased  to  obey  it 
habitually,  the  government  w^ould  cease  to  exist. 

But  the  position  in  question,  as  it  is  often  understood,  is 
taken  with  one  or  another  of  the  two  following  meanings : — 
1st.  That  the  bulk  of  every  community,  without  inconveni- 
ence to  themselves,  can  abolish  the  established  government, 
and  yet  consent  to  its  continuance  or  pay  it  habitual  obedi- 
ence ;  which  is  the  same  as  to  sav.  That  the  bulk  of  every 
commimity  approve  of  the  established  government,  and  con- 
sent to  its  continuance,  or  pay  it  habitual  obecQence,  by 
reason  of  that  their  approbation.  As  thus  understood,  the 
position  is  ridiculously  false ;  the  habitual  obedience  of  the 
people,  in  most  or  many  communities,  arising  wholly  or 
partly  from  their  fear  of  the  probable  evils  whi<3i  they  might 
sufier  by  resistance.  Or  2ndly,  That  if  the  bulk  of  a  com- 
munity dislike  the  established  government,  the  government 
ought  not  to  continue.  If  every  actual  society  were 
adequately  instructed  or  enlightened,  the  position,  as  thus 
understood;  would  approach  nearly  to  the  truth.  For  the 
dislike  of  an  enlightened  people  towards  their  established 
government,  would  beget  a  violent  presumption  that  the 
government  was  faulty  or  imperfect.  But,  in  every  actual 
society,  the  government  has  neglected  to  instruct  the  people 
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in  Bound  political  science  \  or  pains  have  l)een  taken  by  the  Lect. 
government,  or  the  classes  that  influence  the  government,  to  VI. 
exclude  the  bulk  of  th«  commimity  from  sound  political 
science,  and  to  perpetuate  or  prolong  the  prejudices  which 
weaken  and  distort  their  undertakings.  Every  society, 
therefore,  is  inadequately  instructed  or  enlightened;  and, 
in  most  or  many  societies  the  love  or  hate  of  the  people 
towards  their  established  government  would  scarcely  beget 
a  presumption  that  the  government  was  good  or  bad.  An 
ignorant  people  may  love  their  established  government, 
thouffh,  by  cherishing  pernicious  institutions  and  fostering 
mischievous  prejudices,  it  positively  prevents  the  process 
in  useful  knowledge  and  in  happiness,  which  its  subjects 
would  make  spontMieously  if  it  simply  were  careless  of  their 
ffood.  And  so  may  an  ignorant  people  hate  their  estab- 
lished government,  thouhg  it  laboiu's  strenuously  and  wiselv 
to  further  the  general  weal.  The  dislike  of  the  Frencli 
people  to  the  ministry  of  the  godlike  Turgot,  amply  evinces 
the  melancholy  truth.  They  stupidly  thwarted  the  mea- 
sures of  their  warmest  and  wisest  friend,  and  made  common 
cause  with  his  and  their  enemies — ^with  the  rabble  of  nobles 
and  priests  who  strove  to  uphold  misrule  and  to  crush  the 
reforming  ministry  with  a  load  of  calumny  and  ridicule. 

That  the  permanence  of  every  government  is  owing  to 
the  people's  consent,  and  that  tne  origin  of  every  govern- 
ment is  owing  to  the  people's  consent,  are  two  positions  so 
closely  allied,  that  what  I  have  said  of  the  former  tn^U 
neariy  apply  to  the  latter. 

iJrery  government  has  arisen  tlirough  the  consent  of  the 
people,  in  this  sense,  that  their  submission  is  a  consequence 
of  motiveSy  or  they  xoill  the  submission  which  they  render. 
But  a  special  approbation  of  the  government  to  which  they 
freely  submit  may  not  be  their  motive  to  submission.  Al- 
though they  submit  to  it  freely,  the  government  perhaps  is 
forced  upon  them  by  a  fear  of  the  evils  which  would  follow 
a  refusal  to  submit.  Through  a  fear  of  those  evils  (and, 
probably,  bv  a  general  perception  of  the  utility  of  political 
governments,  they  freely  submit  to  a  government  from 
which  they  are  specially  averse. 

The  expression  *  that  every  government  arises  through 
the  people's  consent  *  is  often  uttered  with  the  following 
meaning ;  that  the  bulk  of  a  natural  society  about  to  be- 
come a  political,  or  the  inchoate  subjects  of  an  inchoate 
political  government,  promise^  expressly  or  tacitly,  to  obey 
the  future  sovereign.  The  expression,  as  uttered  with  this 
meaning,  confounds  consent  and  promise,  and  therefore  is 
grofifily  mcorrect.  The  proposition  so  intended  to  be  con- 
>  eyed  is,  however,  noteworthy  as  being  involved  by  an 
]  ypothesis  which  I  proceed  to  examine. 

In  eyery  political  society  the  subjects  are  under  duties  to  The  hypo- 
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Part  I.     the  sovereign  one  or  body,  partly  religious,  partly  legal,  and 

§  1.         partly  moral.    The  sovereign  government  is  under  duties  to 

'       '       '   the  subjects,  religious  and  moral,  but  not  legal.    This  can 

^S^SStant  or     ©asilj  ^  made  to  appear  by  an  easy  application  of  the  prin- 

JJieAindfi^       ciples  reiterated  in  the  preceding  lectures.  I 

paet.^  It  follows  that  tlie  duties  of  the  subjects  towards  the 

sovereign  government,  with  the  duties  of  the  sovereign 

government  towards  the  subjects,  originate  respectively  m 

three  several  sources ;  namely,  the  Divine  law  (as  indicated 

by  the  principle  of   utility),   positive  law,  and  positive 

morality.     And,  to  my  imderstaiiding,  it  seems  that  we  ac- 

coimt  sufficiently  for  the  origin  of  tkose  obligations,  when 

we  simply  refer  them  to  those  their  obvious  fountains, 

and  that  an  ampler  solution  of  their  origin  is  not  In  the 

least  requisite,  and,  indeed,  is  impossible.    But  there  are 

many  wiiters  on  political  government  and  society,  who  are 

not  content  to  account  for  their  origin  by  simply  referring 

them  to  those  their  manifest  sources,  and  who  accordingly 

resort  to  the  hypothesis  of  the  original  c'ovetumt  or  c<mtractf 

or  ikQ  fundamental  civil  pact. 

By  the  writers  who  resort  to  it,  this  renowned  and  liot 
exploded  hvpothesis  is  imagined  and  rendered  variously. 
But  its  e^ct  as  imagined  and  rendered  by  most  of  those 
writers,  may  be  stated  generally  thus : 

To  the  formation  of  every  society-  political  and  indepen- 
dent— of  every  TroXif  or  civitas — all  its  future  members  then 
in  being  are  joint  or  conciuring  parties :  parties  to  an  agree- 
ment in  which  the  body  politic  then  originates,  and  on^ich 
as  a  basis  it  afterwards  rests.  As  bein^  the  necessary  source 
of  the  independent  political  society,  tnis  agreement  of  all  is 
stvled  the  oiiginal  covenant :  as  being  the  necessary  basis 
whereon  the  civitas  afterwards  rests,  it  is  styled  jMic/wm  civile 
fundamentale. — In  the  process  of  making  this  covenant  or 
pact  there  are  three  several  stages ;  which  may  be  described 
in  the  following  manner.  1.  The  future  members  of  the 
community  about  to  be  created  jointly  resolve  to  unite  them- 
selves into  an  independent  political  society :  signifying  and 
determining  withal  the  paramount  purpose  of  their  union, 
or  even  some  of  its  subordinate  or  instrumental  ends.  And 
here  I  must  briefly  remark,  that  the  paramount  purpose  so 
determined  is  the  paramount  purpose  for  which  a  society 
political  and  independent  ought  to  be  founded  and  per- 
petuated. By  the  writers  who  resort  to  the  hypothesis, 
this  paramount  purpose  or  absolute  end  is  conceived  differ- 
ently. To  writers  who  admit  the  system  which  I  style  the 
theory  of  utility,  thispurpose  or  end  is  the  advancement  of 
human  happiness.  To  a  multitude  of  writers  who  have 
flourished  and  flourish  in  Germany,  the  following  is  the  truly, 
magnificent  though  somewhat  mysterious  object  of  political 
government  and  society:  namely,  the  extension  over  the 
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earUi;  or  oyer  its  hmuan  inhalntants,  of  the  empire  of  riffhi       Lbot. 
or  justice.    It  would  seem  that  this  right  or  justice,  like        VI. 

the  good  Ulpian's  justice,  is  absolute,  eternal,  and  immut-   * '""^ 

able.  It  is  not  thenght  or  justice  which  is  merely  a  creature 
of  the  law  of  God,  but  something  self-evident  to  which  his 
law  conforms  or  should  conform.  I  cannot  understand  it, 
and  will  not  attempt  to  explain  it.  Merely  guessing  at  what 
it  may  be,  I  take  it  for  the  right  or  justice  mentioned  in  a 
preceding  note :  I  take  it  for  general  utility  darkly  con- 
ceived and  expressed.  2.  Ilaving  resolved  to  unite  them- 
selyes  into  an  independent  politick  society,  all  the  members 
of  the  inchoate  community  jointly  detennine  the  constitu- 
tion of  its  sovereign  political  government ;  the  member  or 
members  in  whom  the  sovereignty  shall  reside  ;  and  if 
there  are  to  be  more  than  one,  they  jointly  determine  the 
mode  wherein  the  sovereign  number  shall  share  the  sovereign 
powers.  3.  The  process  of  forming  the  independent  politi- 
cal society  is  completed  by  promises  given  and  accepted : 
namely,  by  a  promise  of  the  inchoate  sovereign  to  the  in- 
choate subjects,  by  promises  of  the  latter  to  the  former,  and 
by  a  promise  of  each  of  the  latter  to  all  and  each  of  the  rest. 
llie  purport  of  these  promises  is  the  following. — The  sove- 
reign promises  generally  to  govern  to  the  paramount  end  of 
the  independent  political  society,  and  specially  to  govern  to 
the  subordinate  ends  (if  any)  signified  by  the  resolution  to 
fcHm  the  society.  The  subjects  promise  to  render  to  the 
sovereign  such  obedience  as  shall  consist  with  that  para- 
mount purpose  and  those  subordinate  purposes.  The  re- 
Bolation  of  the  members  to  unite  themselves  into  an  inde- 
pendent political  society,  is  styled  pactutn  unionis.  Their 
determination  of  the  constitution  or  structure  of  the  sove- 
reign political  i^ovemment,  is  styled  pactum  constitutionia  or 
pactum  ordinattonds.  The  promise  of  the  sovereign  to  the 
subjects,  with  the  promises  of  the  subjects  to  the  sovereigu 
and  to  one  another,  are  styled  pactuin  subjectionU :  for, 
through  these  promises  the  relation  of  subjection  and  sove- 
reignty arises  between  the  parties.  But  of  the  three  so- 
called  jmtc^,  the  last  only  is  properly  a  convention.  Through 
this  convention,  which  is  styled  the  original  convention,  or 
fundamental  pact,  the  sovereign  is  bound  (at  least  religiously) 
to  govern  as  is  mentioned  above :  and  the  subjects  are  bound 
(refigiously)  to  render  to  the  sovereign  for  the  time  being, 
the  obedience  above  described.  And  the  binding  virtue  of 
this  fundamental  pact  is  not  confined  to  the  founders,  of  the 
independent  poUtu^  80ciet\' ;  but  extends  to  their  respec- 
tive Buccessors.  IJirough  the  promise  made  by  the  original 
sovereign,  following  sovereigns  are  bound  (religiously)  to 

fovem  as  is  mentioned  above.    Through  the  promises  made 
y  the  original  subjects,  following  subjects  are  bound  (reli- 
giously) to  render  to  the  sovereign  for  the  time  being,  the 
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objections 
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suggested. 

1.  For  its  pro- 
fessed object, 
namely,  to 
account  for 
tbe  relatlre 
duties  of 
porereigns 
nnd  subjects, 
tbe  bypo- 
tbesis  is 
needless,  and 
iiiNppro- 
priatf. 


o1}edience  above  described. — In  every  society  political  and 
independent,  the  duties  (that  is  to  say,  religious  duties)  of  the 
sovereign  towards  the  subjects,  and  of  the  subjects  towards 
the  sovereign,  arise  from  a  pact  or  original  covenant  such  as 
I  have  above  delineated.  Unless  we  suppose  such  an  agree- 
ment, we  cannot  accoimt  adequately  for  those  their  respec- 
tive obligations. 

Such,  I  believe,  is  the  general  purport  of  the  hypothesis, 
as  it  is  imagined  and  rendered  by  most  of  the  writers  who 
resort  to  it. 

But,  as  I  have  remarked  above,  the  writers  who  resort 
to  the  hypothesis  imagine  and  render  it  variously.  Accord- 
ing to  some.  The  original  subjects,  covenanting  for  them- 
selves and  their  followers,  promise  obedience  to  the  original 
and  following  sovereigns :  but  the  original  sovereign  is  not 
a  promising  party  to  the  fundamental  civil  pact.  And  by 
the  different  writers  who  render  the  hypothesis  thus,  the 
piu^ort  of  the  subjects'  promises  is  variously  imagined. 
For  example,  some  suppose  that  the  obedience  promised  by 
the  subjects  is  the  qualified  or  conditional  obedience  de- 
scribed above;  whilst  others  suppose  that  the  obedience 
promised  by  the  subjects  is  an  obedience  passive  or  un- 
limited. But  though  the  writers  who  resort  to  the  hypo- 
thesis imagine  and  render  it  variously,  they  concur  in  tins . 
That  the  religious  duties  of  the  subjects  towards  the  sove- 
reign are  creatures  of  the  original  covenant.  And  the 
writers  who  fancy  that  the  original  sovereign  was  a  promis- 
ing party  to  the  pact,  also  concur  in  this :  That  the  religious 
duties  of  the  sovereign  towards  the  subjects  are  engendered 
by  the  same  agreement. 

Having  stated  the  purport  of  the  hypothesis,  I  will  now 
suggest  shortly  a  few  of  the  conclusive  objections  to  which 
it  is  open. 

1.  To  account  for  the  respective  duties  of  subjects  to- 
wards their  sovereigii  government,  and  of  the  sovereign 
government  towards  its  subjects,  is  the  scope  of  every 
writer  who  supposes  an  original  cdvenant.  But  we  suffici- 
ently account  for  the  origin  of  those  respective  obligations, 
when  we  refer  them  simply  (or  without  the  supposition  of 
an  original  covenant)  to  their  apparent  and  obvious  foun- 
tains :  namely,  the  law  of  God,  positive  law,  and  positive 
morality.  Besides,  if  tbe  formation  of  an  independent  po- 
litical society  were  really  preceded  by  a  fundamental  civil 
pact,  scarce  any  of  the  duties  lying  thereafter  on  the 
subjects,  or  on  the  sovereign,  would  be  engendered  or  influ- 
enced by  that  foregoing  convention.  The  hypothesis,  there- 
fore, of  an  original  covenant,  is  needless,  and  is  worse  than 
needless.  It  affects  to  assign  the  cause  of  certain  pheno- 
mena, namely,  the  respective  duties  of  subjects  and  sovereign: 
and  the  cause  which  it  assigns  is  not  only  superfluous,  but 
also  inefficient. 
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That  au  original  covenant,  although  it  really  preceded       Leot. 
the  formation  of  an  independent  political  society,  would         VI^ 
hardly  oblige  (UgaUy^  religiomly^  or  morally)  the  original    '        '       ' 
subjects  or  sovereigns  or  their  respective  successors,  will 
appear  from  the  following  analysis. 

Eveiy  convention  which  obliges  legally  (or  every  con- 
tract properly  so  called)  derives  its  legal  efficacy  from  a 
positive  law.  Sneaking  exactly,  it  is  not  the  convention 
that  obliges  legauv,  or  that  engenders  the  legal  duty :  but 
•  the  law  annexes  the  duty  to  the  convention ;  or  determines 
that  duties  of  the  given  class  shall  follow  conventions  of  the 
given  description.  Consequently,  if  the  sovereipi  govern- 
ment were  bound  legally  by  the  fundamental  ci\il  pact,  the 
legal  duty  lying  on  the  government  would  be  the  creature  of  a 
positive  law  anneidng  the  duty  to  the  pact.  And  such  a 
law  must  have  been  set  by  a  sovereign  government  otlier 
than  the  sovereign  government  bound  by  it.  Consequently, 
the  latter  would !:«  in  a  state  of  subjection — contrary  to 
the  hypothesis.  The  subjects,  however,  might  be  legally 
bound  to  keep  the  onginal  covenant.  But  this  legal  duty 
would  properly  proceed  from  the  law  set  by  their  own  sove- 
reign, and  not  from  the  covenant  itself. 

Again,  if  the  sovereign  or  subjects  were  bound  religiimdy 
by  the  fundamental  civil  pact,  the  religious  duty  lying  on 
tie  sovereign,  or  the  religious  duty  lying  on  the  subjects, 
would  properly  proceed  from  the  Pi^ine  law,  and  not  fi'om 
the  pact  itself. 

The  proper  absolute  end  of  an  independent  political 
sociel^,  and  the  nature  of  the  index  to  the  law  of  God,  are 
conceived  differently  by  different  men.  But  whatever  be 
the  absolute  end  of  an  independent  political  society,  and 
whatever  be  the  nature  of  the  index  to  the  law  of  God,  the 
sovereign  would,  without  an  original  covenant,  be  bound 
religiously  to  govern  to  that  absolute  end :  and  the  subjects 
would,  without  an  original  covenant,  be  bound  religiously 
to  render  to  the  sovereign  the  obedience  which  the  accom- 
plishment of  the  end  mi^t  require.  The  original  covenant, 
if  consistent  with  that  absolute  end,  would  do  superfluous 
and  therefore  inoperative.  If  the  original  covenant  con- 
flicted with  that  absolute  end,  it  would  dso  conflict  vsnth  the 
law  which  is  the  source  of  religious  obligations,  and  would 
not  oblige  religiously  the  sovereign  government  or  its  subjects. 

And  though  the  original  sovereign  or  the  original  sub- 
jects might  have  been  bound  religiously  by  the  original 
covenant,  why  or  how  should  it  bind  religiously  the  succeed- 
ing sovereigns  or  subjects  P  Duties  to  tne  suDJects  for  the 
time  being,  would  m  laid  by  the  law  of  God  on  all  the 
foUowing  sovereigns ;  and  duties  to  the  sovereign  for  the 
time  being,  would  be  laid  by  the  law  of  God  on  all  the  follow- 
ing Bubjecte :  but  why  should  those  obligations  be  laid  on 
those  allowing  parties,  through  the  fundamental  pactf 
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Paet  I.  — ^tlirough  or  in  consequence  of  a  pact  made  without  their 
§  1.  authority,  and  even  without  their  Imowledge  ?  Legal  obli- 
"^ "  •  '  gations  often  lie  upon  parties  (as,  for  example,  upon  heirs  or 
administrators),  through  or  in  consequence  of  promises  made 
hy  other  parties  whose  faculties  or  means  of  fulfilling  obli- 
gations devolve  or  descend  to  them  by  virtue  of  positive 
law.  And  I  perceive  readily  the  expediency  of  these  pro- 
visions of  positive  law.  But  I  am  unable  to  perceive,  why 
or  how  a  promise  of  the  original  sovereign  or  subjects 
should  bind  religiously  the  following  sovereigns  or  Subjects: 
though  I  see  that  the  cases  of  legal  obligation  to  wluch  I 
now  have  adverted,  probably  suggested  the  groundless  con- 
ceit to  those  who  devised  the  hypothesis  of  a  fundamental 
civil  pact. 

If,  again,  the  sovereign  were  boimd  mordUy  to  keep  the 
original  covenant,  the  sovereign  would  be  bound  by  opinions 
current  amongst  the  subjects,  to  govern  to  the  absolute  end 
at  which  its  authors  had  aimed.  And  if  the  subjects  were 
bound  morally  to  keep  the  original  covenant,  they  would  be 
bound  severally  by  opinions  of  the  community  at  large,  to 
render  to  the  sovereign  the  obedience  which  the  accomplish- 
ment of  the  end  might  require.  But  the  moral  obligations 
thus  incumbent  on  the  sovereign,  with  the  moral  obligations 
thus  incumbent  on  the  subjects,  would  not  be  imposed  by 
the  positive  morality  of  the  community^  through  or  in  conse^ 
quence  of  the  pact. 

To  take  the  case  most  favourable  to  the  hypothesis  that 
these  obligations  arise  from  such  a  pact,  let  us  assume  that 
the  fancied  original  covenant  was  conceived  and  constructed 
by  its  authors,  with  some  particularity  and  precision :  that, 
having  determined  the  absolute  end  of  their  union,  it  speci- 
fied some  of  the  ends  positive  or  negative,  or  some  of  the 
means  or  modes  positive  or  negative,  through  which  the 
sovereign  government  should  rme  to  that  absolute  end. 
The  founders,  for  example,  of  the  independent  political 
society  (like  the  Roman  people  who  adopted  the  Twelve 
Tables),  might  have  adverted  specially  to  the  monstrous  and 
palpable  mischiefs  of  ex  post  facto  legislation.  The  fancied 
covenant  might  have  determined  specially,  that  the  sovereign 
government  about  to  be  formed  should  forbear  from  legisla- 
tion of  the  kind ;  and  the  obedience  promised  by  the  subjects 
might  have  been  promised  with  a  corresponding  reservation. 
Now  the  bulk  or  generality  of  the  subjects,  in  an  indepen- 
dent political  communi^,  might  think  alike  concerning  the 
absolute  end  to  which  their  sovereign  government  ought  to 
rule :  and  yet  their  uniform  opinions  concerning  that  absolute 
end  might  bind  or  control  their  sovereign  very  imperfectly. 
For  notwithstanding  such  uniformity  of  sentiments  they 
might  think  so  variously  in  regard  to  the  subordinate  ends 
by  which  that  paramount  end  was  to  be  compassed  that  they 
would  hardly  oppose  to  the  government,  in  any  particular 
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case,  a  uniform,  simultaneous,  and  effectual  resistance. — But       Lieot. 
if  the  mass  of  the  subjects  thought  alike  or  uniformly  con«        VL 
oeming  more  or  fewer  of  the  proper  subordinate  ends  of  ^ 
gOYemment,  those  uniform  opinions  would  probably  exercise 
a  potent  influence  over  the  sovereign.    Speaking  generally, 
the  proper  subordinate  ends  of  a  sovereign  political  govern- 
ment may  bo  imagined  in  forms,  aDd  stated  in  expressions, 
which  aie  neither  extremely  abstract,  nor  extremely  vague. 
And,  if  they  are  clearlv  conceived  and  definitely  expressed, 
the  government  could  hardly  venture  to  deviate  from  any 
of  them  without  incurring  discontent  and  possible  resistance. 

The  extent  to  which  a  govemiuont  is  bound  by  the 
opiiiionB  of  its  subjects  and  the  efiicaoy  of  the  moral  duties 
which  their  opinions  im^se  upon  it  depend,  therefore, 
mainly  on  the  two  followmg  causes :  First,  the  number  of 
its  subordinate  ends  concerning  which  tlie  mass  of  its  sub- 
jects think  alike  or  uniformlv :  secondly,  the  degree  of  clear- 
ness and  precision  with  which  they  conceive  the  ends  in 
respect  whereof  their  opinions  thus  coincide. 

It  follows  from  what  I  have  premised,  that,  if  an 
oiiginal  covenant  had  determined  clearly  and  precisely  some 
of  tiie  subordinate  ends  of  government,  and  those  ends  were 
favoured  by  the  opinions  of  the  mass  of  the  subjects  for  the 
time  being,  the  sovereign  would  be  boimd  effectually  by  the 
positive  morality  of  the  communitv,  to  rule  to  the  sulJordi- 
nate  ends  which  the  covenant  had  thus  specified.  And  here 
(it  might  be  argued)  the  sovci'eign  would  be  boimd  morally 
to  rule  to  those  same  ends,  through  or  in  consequence  of  the 
fundamental  T»ct.  For  (it  might  be  said)  the  eliicacy  of  the 
opinions  binoing  the  sovereign  government  would  mainly 
arise  froxa  the  clearness  and  precision  with  which  those 
same  ends  were  conceived  by  the  mass  of  the  subjects )  and 
this  again  from  the  clearness  and  precision  w^ith  which  those 
same  ends  had  been  specified  by  the  original  covenant.  It 
if^-ill,  however,  appear,  on  a  moment's  reflection,  that  the 
opinions  of  the  suDJect  founders  of  the  independent  political 
society  were  the  cause  rather  than  the  effect  of  the  covenant. 
And,  granting  that  the  clearness  with  which  they  were  spe- 
cified by  the  covenant  would  impart  an  answering  clearness 
to  the  conceptions  of  the  subjects  their  successors,  that  eflect 
would  not  be  wrought  by  the  covenant  as  being  a  covenant 
or  pact ;  but  as  being  a  luminous  statement  of  those  same  sub- 
ordinate ends.  And  any  similar  statement  which  might 
circulate  widely  (as  a  similar  statement,  for  example,  by  a 
popular  and  respected  writer),  would  work  a  similar  effect. 

The  foUowing  (I  think)  is  the  only,  or  nearly  the  only 
cape,  wherein  an  original  covenant,  as  being  a  covenant  or 
pact,  might  generate  or  influence  any  of  the  duties  lying  od 
the  sovereign  or  subjects. 

It  might  be  belieyed  by  the  bulk  of  the  subjects,  thai 
their  sovereiga  government  was  bound  religiously  to  crovem 
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to  wliat  they  esteemed  the  absolute  end  of  government, 
rather  because  it  had  promised  to  govern  to  tiaat  absolute 
end,  than  by  reason  of  the  intrinsic  worth  belonging  to  the 
end  itself.  Now,  if  the  mass  of  the  subjects  potently 
believed  this,  the  duties  of  the  government  "towards  its 
subjects,  which  the  positive  morality  of  the  community  im- 
posed upon  it,  would  exist  wholly  or  in  part,  because  the 
original  covenant  had  preceded  or  accompanied  the  institu- 
tion of  the  independent  political  society.  For  if  it  departed 
from  any  of  the  ends  determined  by  the  original  covenant, 
the  mass  of  its  subjects  would  be  moved  to  anger  (and 
perhaps  to  eventual  rebellion),  by  its  breach  of  its  promise, 
real  or  supposed,  rather  than  by  that  misrule  of  which  they 
esteemed  it  guilty.  In  this  single  case,  the  moral  duties  of 
the  sovereign  towards  the  subjects  would  be  influenced  by 
an  original  covenant  real  or  supposed.  But  it  will  appear 
from  the  following  analysis,  that,  where  it  might  engender 
or  influence  any  of  those  moral  duties,  that  preceding  con- 
vention would  probably  be  pernicious. 

An  original  covenant  would  be  simply  useless,  if  it  merely 
determined  the  absolute  end  of  the  sovereign  political 
government :  if  it  merely  determined  that  the  aosolute  end 
of  the  government  was  the  greatest  possible  advancement  of 
the  common  happiness  or  weal.  For  though  the  covenant 
might  give  uniformity  to  the  opinions  of  the  mass  of  the 
subjects  in  regard  to  that  paramount  purpose  expressed  in 
general  terms,  that  uniformity  would,  as  I  have  shown 
already,  hardly  influence  the  conduct  of  their  sovereign 
political  government. 

But  the  covenant  might  specify  some  of  the  means 
through  which  the  government  should  rule  to  its  absolute 
end — the  common  weal.  And  as  specially  determining  any 
of  those  means,  or  any  of  the  subordinate  ends  to  whidi  the 
government  should  rule,  the  original  covenant  would  be 
simply  useless,  or  would  be  positively  pernicious. 

If  the  covenant  of  the  founders  of  the  community  did  not 
aftect  the  opinions  of  its  succeeding  members,  it  would  be 
simply,  useless. 

If  the  covenant  of  the  founders  of  the  conmiunilr  did 
affect  the  opinions  of  its  succeeding  members,  it  probably 
would  be  pernicious.  The  community  would  impute  to  the 
subordinate  ends  specified  by  the  original  covenant,  a  worth 
extrins'c  and  arbitrary,  or  independent  of  their  intrinsic 
merits.  They  would  respect  the  specified  ends  not  merely 
because  they  believed  them  to  be  useful,  but  because  the 
venerable  founders  of  the  independent  political  society  had 
determined  (by  the  venerable  original  covenant)  that  those 
same  ends  were  some  of  the  ends  or  means  through  which 
the  weal  of  the  community  might  be  furthered  by  its  sove- 
reign government.      Now  the  venerable  age  wneiein  the 
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community  was  founded,  would  probably  be  less  enlightened  Lbot. 
(notwithstanding  its  claims  to  veneration)  than  any  of  the  VI. 
ensuing  and  degenerate  ages  through  which  the  community  '  '  ' 
miffht  endure.  Oonsequently,  the  opinions  held  in  an  a&re 
compaiatiyely  ignorant,  conc^kng  tlie  subordinate  ends  to 
which  the  government  should  rule,  would  influence,  more  or 
less,  through  the  medium  of  the  covenant,  the  opinions  held, 
concerning  those  ends,  in  ages  comparatively  well-informed. 
Let  us  suppose,  for  example,  that  the  formation  of  the 
British  community  was  preceded  by  a  fundamental  pact. 
Let  us  suppose  (a  '  most  unforced  *  supposition^  that  the  ig- 
norant founders  of  the  community  deemed  foreign  commerce 
hurtful  to  domestic  industry.  Let  us  suppose^  moreover, 
that  the  government  about  to  be  formed  promised  for  itself 
and  its  successors,  to  pi'otcct  the  industry  of  its  own  society, 
by  forbidding  and  preventing  the  importation  of  foreign 
manufactures.  Now  if  the  fundamental  pact  made  by  our 
worthy  ancestors  were  devoutly  reverencea  by  many  of  om*- 
eelves,  it  would  hinder  the  diffiision  of  sound  ceconomical 
doctrines  through  the  present  community:  and  it  would 
prevent  the  existing  sovereign  government  from  legislating 
wisely  and  usefiilly  in  regard  to  our  commercial  intercourse 
with  other  independent  nations.  Nay,  the  lovers  of  darkness 
assuredly  woula  affirm,  and  probably  would  potently  believe, 
that  the  government  was  itwompetent  to  withdraw  the  re- 
strictions which  the  laws  of  preceding  governments  have 
laid  on  our  foreign  commerce  :  that  being,  as  it  were,  &pnvi/ 
of  the  first  or  original  government,  it  was  estopped  by  the 
Bolenm  promise  which  tnat  government  had  given. 

Promises  or  oaths  on  the  part  of  the  original  sovereign, 
or  of  succeeding  sovereigns,  are  not  the  efficient  securities, 
moral  or  religious,  for  beneficent  government  or  rule.  The 
beet  of  moral  securities,  or  the  best  of  the  securities  yielded 
by  positive  morality,  would  arise  from  a  wide  difiusion, 
through  the  mass  of  the  subjects,  of  the  soundest  political 
science  which  the  lights  of  the  age  could  afibrd.  The  best 
of  reliffious  securities  would  arise  from  worthy  opinions, 
held  by  rulers  and  subjects,  concerning  the  wishes  and  pur- 
poses of  the  Good  and  Wise  Monarch,  and  concerning  the 
nature  of  the  duties  which  he  lavs  upon  earthly  sovereigns. 

2.  It  will  appear  fix)m  the  following  strictures,  that  the    s.  The  hypo- 
hypothesis  of  the  fundamental  pact  is  not  only  a  fiction,  but  iictfon!  and 
is  a  fiction  approaching  to  an  impossibility :  that  the  insti-  JJJJJ^J  have  no 
tution  of  a  woXiq  or  civitaSf  or  the  formation  of  a  society  existence  in 
political  and  independent,  was  never  preceded  or  accom-  '■*^'* 
panied,  and  could  hardly  be  preceded  or  accompanied,  by 
an  orig^al  covenant  properly  so  called,  or  by  aught  resem- 
bling the  idea  of  a  proper  onginal  covenant. 

Every  convention  properly  so  called  consists  of  a  promise 
or  mutual  promises  proffered  and  accepted.    Where  one  only 
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Part  I.  ^^  the  agreeing  parties  gives  a  promise^  the  conyention  is  said 
§  1.  to  be  vmlateral.  Wherever  mutual  promises  are  proffered 
' '  '  and  accepted,  there  are,  in  strictness,  two  or  more  con- 
ventions :  for  the  promise  proffered  by  each,  and  accepted 
by  the  other  of  the  agreeing  parties,  is  of  itself  an  agree- 
ment. But  where  the  performance  of  either  of  the  promises 
is  made  to  depend  on  the  performance  of  the  otner,  the 
several  conventions  are  commonly  deemed  one  convention, 
and  the  convention  is  then  said  to  be  bilateral. 

The  main  essentials  of  a  convention  are  these :  First,  a 
sigmfication  by  the  promising  party,  of  his  intention  to  do 
the  acts,  or  to  observe  the  forbearances,  which  he  promises 
to  do  or  observe :  secondly,  a  signifieation  by  the  promisee, 
that  he  expects  the  promising  party  wiU  fiiMl  the  proffered 
promise.  And  that  these  are  of  the  very  essence  of  a 
proper  convention  or  agreement,  will  appear  on  a  moment's 
reflection. 

The  conventions  enforced  by  positive  law  or  morality  are 
enforced  legally  or  morally  for  various  reasons,  of  which 
the  following  is  always  one. — Sanctions  apart,  a  convention 
tends  to  raise  in  the  mind  of  the  promisee  an  expectation 
that  its  object  will  be  accomplished :  and  to  the  expectation 
so  raised  he  naturally  shapes  his  conduct.  Now,  as  much 
of  the  business  of  human  life  turns  or  moves  upon  conven- 
tions, frequent  disappointments  of  those  expectations  which 
conventions  naturally  excite,  would  render  human  society 
a  scene  of  baffled  hopes,  and  of  thwarted  projects  and 
labours.  To  prevent  such  disappointments  is  a  main  object 
of  the  legal  and  moral  rules  whose  direct  and  appropriate 
purpose  is  the  enforcement  of  pacts  or  agreements.  But 
the  promisee  would  not  entertain  the  expectation,  unless 
the  corresponding  intention  were  signified  by  the  promising 
party :  and,  unless  the  existence  of  the  expectation  were 
signified  by  the  promisee,  the  promising  party  would  not 
be  apprised  of  its  existence,  although  the  profiered  promise 
had  actually  raised  it.  Without  the  signification  of  the 
intention,  there  would  be  no  promise  properly  so  called:  with- 
out the  signification  of  the  expectation,  there  would  be  no 
sufficient  reason  for  enforcing  the  genuine  promise  which 
really  may  have  been  proffered.  A  ][)romise  proffered  but 
not  accepted  is  called,  in  the  technical  language  of  the 
Roman  jurists,  2^.  pollicitation,  * 

It  follows  that  an  original  covenant  properly  so  called, 

*  The  incidental  statement,  in  the  text,  of  the  essentials  of  a 
convection  or  pact,  is  sufficient  for  the  limited  purpose  to  which  I 
have  there  placed  it.  A  good  exposition  of  the  rational^  of  con- 
tract or  convention  would  involve  a  searching  analysis  of  the  fd- 
lowing  intricate  expressions : — promise  ;  pomcitation  ;  convention, 
agreement,  or  pact;  contract;  auasi-contract ;  some  of  which  irill  be 
farther  adverted  to  in  the  sequel. 
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or  aught  resembling  it,  could  hardly  precede  the  formation       Lbot. 
of  an  independent  political  society.  VI» 

According  to  the  hypothesis  of  the  original  covenant,  in  '  '  ' 
so  &r  as  it  regards  the  promise  of  tbe  ori^nal  sovereign, 
the  sovereign  promises  to  govern  to  the  absmute  end  of  9ie 
union  (and,  perhaps,  to  more  or  fewer  of  its  subordinate  or 
instrumental  ends).  And  the  promise  is  proffered  to,  and 
is  accepted  by,  all  the  original  subjects.  According  to  the 
hypothesis  of  the  original  covenant,  in  so  far  as  it  regards 
the  promise  of  the  original  subjects,  they  promise  to  render 
to  the  sovereign  such  a  qualified  obedience  as  shall  consist 
with  the  given  ends.  And  the  promise  of  the  subjects 
passes  from  all  the  subjects :  fi'om  all  and  each  of  the  sub- 
jects to  the  monarch  or  sovereign  body,  or  from  each  of  the 
subjects  to  all  and  each  of  the  rest. 

jNTow  it  appears  from  the  foregoing  statement  of  the 
main  essentials  of  a  convention,  that  the  promise  of  the 
sovereign  to  the  subjects  would  not  be  a  covenant  properly, 
unless  the  subjects  accepted  it.  But  the  subjects  could 
hardly  accept  it,  unless  they  apprehended  its  object.  Other- 
wise, the  promise  could  hardly  raise  in  their  minds  any 
determinate  expectation,  still  less  could  they  signify  such 
expectation.  Now  the  ignorant  and  weaker  portion  of  the 
inchoate  community  (the  portion,  for  example,  which  was 
not  adult)  could  hardly  apprehend  the  object  of  the  sove- 
reign's promise,  whether  general  or  special.  We  know  that 
the  great  majority,  in  any  actual  community,  have  no 
determinate  notions  concerning  the  absolute  end  to  which 
their  sovereign  government  ought  to  rule ;  nor  any  deter- 
minate notions  concerning  the  ends  or  means  through  which 
it  should  aim  at  the  accomplishment  of  that  its  paramount 
purpose.  It  surely,  thereiore,  is  absurd  to  suppose,  that 
all  or  many  of  the  members  of  any  inchoate  community 
would  have  determinate  notions  concerning  the  scope  of 
their  union,  or  concerning  the  means  to  its  attainment. 
Consequently,  most  or  many  of  the  original  subjects  would 
not  apprehend  the  object  of  the  original  sovereign's  promise : 
and,  not  apprehendii:^  its  object,  they  would  not  ftcc^  it 
in  effect,  although  they  mignt  accent  it  in  show.  With 
regard  to  them,  the  promise  of  the  original  severely  would 
be  hardly  a  covenant  or  pact,  but  a  mere  pollicitation. 

The  remarks  which  i  have  now  made  on  the  promise  of 
the  original  severely,  will  apply,  with  a  few  obvious  adapt- 
ations, to  the  promise  of  the  on^nal  subjects. 

If  you  would  suppose  an  onginal  covenant  which  as  a 
mere  hypothesis  will  nold  good,  you  must  suppose  that  the 
society  about  to  be  formed  is  composed  entirely  of  adult 
members :  that  all  these  adult  members  are  persons  of  sane 
mind,  and  even  of  much  sagacitv  and  much  judgment;  and 
fairly  acquainted  with  poutical  and  etiiical  science.    On 
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Part  I.  these  bare  possibilities,  you  may  build  an  original  covenant 
§  1^  which  shall  be  a  coherent  fiction. 
'  '  It  is  hardly  necessary  to  add,  that  the  hypothesis  of  the 
original  covenant,  in  any  of  its  forms  or  shapes,  has  no 
foundation  in  actual  facts.  There  is  no  historical  evidence, 
that  the  hypothesis  has  ever  been  realised :  that  the  forma- 
tion of  any  society  political  and  independent  has  actually 
been  preceded  by  a  proper  original  covenant,  or  by  aught 
approaching  to  the  idea. 

In  a  i'&sff  societies  political  and  independent  (as,  for  ex- 
ample, in  the  Anglo-American  States),  the  sovereign  political 
government  has  been  determined  at  once,  and  agreeably  to 
a  scheme  or  plan.  But,  even  in  these  societies,  the  parties 
who  determined  the  constitution  (either  as  schemmg  or 
planning,  or  as  simply  voting  or  adopting  it)  were  merely  a 
eiender  portion  of  the  whole  of  the  independent  conamiunity, 
and  were  virtually  sovereign  therein  before  the  constitution 
was  determined:  insomuch  that  the  constitution  was  not 
constructed  by  the  whole  of  an  inchoate  community,  but 
rather  was  constructed  by  a  fraction  of  a  community  alnsady 
consummate  or  complete.  In  most  societies  political  and 
independent,  the  constitution  of  the  supreme  government 
has  grovm.  By  which  fustian  but  current  phrase,  I  intend 
not  to  intimate  that  it  hath  come  of  itself,  or  is  a  marvellous 
something  fashioned  without  hands.  I  mean  that  its  con- 
stitution has  been  the  work  of  a  long  series  of  authors, 
comprising  the  original  members  and  many  generations  of 
their  followers.  And  the  same  may  be  said  of  most  of  the 
ethical  maxims  which  opinions  current  with  the  subjects 
constrain  the  sovereign  to  observe.  The  original  sovereign 
government  could  not  have  promised  its  subjects  to  govern 
by  those  maxims.  For  the  current  opinions  which  actually 
enforce  those  maxims,  are  not  coeval  with  the  independent 
political  society,  but  rather  have  arisen  insensibly  smce  the 
society  was  formed.  In  some  societies  political  and  inde- 
pendent, oaths  or  promises  are  made  by  rulers  on  their 
accession  to  office.  But  such  an  oath  or  promise,  and  an 
original  covenant  to  which  the  original  sovereign  is  a  pro- 
mising party,  have  little  or  no  resemblance.  That  the 
formation  of  the  society  political  and  independent  preceded 
the  conception  of  the  oath  itself,  is  conunonly  implied  by 
the  terms  of  the  latter.  The  swearing  party,  moreover,  is 
commonly  a  limited  monarch,  or  occupies  some  position 
like  that  of  a  limited  monarch :  that  is  to  say,  the  swearing 
party  is  not  sovereign,  but  is  merely  a  limb  or  member  of  a 
sovereign  body. 

It  is  said,  however,  by  the  advocates  of  the  hypothesis, 
(for  the  purpose  of  obviating  the  difficully  whiSi  these 
oe^tive  cases  present^,  that  a  tacit  original  coveiiant  pr^ 
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ceded  the  formation  of  the  society,  although  its  formation       Lect 
was  not  preceded  by  an  e.tpress  covenant  of  the  kind.  VI* 

Now  the  only  difference  between  an   express,  and  a  ' 

tacit  or  implied  convention,  lies  in  this :  That,  where  the 
convention  is  express,  the  intention  and  acceptance  are  sig- 
nified by  language,  or  bv  signs  whicli  custom  or  usage  has 
rendered  equivalent  to  language :  but  that,  where  the  con- 
vention is  tacit  or  implied,  the  intention  and  acceptance  are 
not  signified  by  words,  or  by  signs  which  custom  or  usage 
has  made  tantamount  to  words. 

Most  or  many,  therefore,  of  the  members  of  the  inchoate 
society,  could  not  have  been  parties,  as  promisors  or  pro- 
misees, to  a  tacit  original  covenant.  For  they  could  not 
have  conceived  the  object  with  which,  according  to  the 
hypothesis,  an  oripnal  covenant  is  concerned ;  and  could 
not  have  signified  m  any  way  an  intention  which  they  were 
not  competent  to  entertain. 

Besiaes,  in  many  of  the  negative  cases  to  which  I  now 
am  adverting,  the  position  and  deportment  of  the  original 
sovereign  government,  and  the  position  and  deportment  of 
the  bufl[  of  the  original  subjects,  exclude  the  supposition 
of  a  tacit  original  covenant.  For  example:  "Where  the 
original  government  begins  in  a  violent  conquest,  it  scarcely 
promises  tacitly,  by  its  violences  towards  the  vanquished, 
that  it  will  male  their  weal  the  paramount  end  of  its  rule. 
And  a  tacit  promise  to  render  obedience  to  the  intrusive 
and  hated  government,  scarcely  passes  from  the  reluctant 
subjects.  They  presently  toill  to  obey  it,  or  presently  coiisent 
to  obey  it,  because  they  are  constrained  to  obey  it,  by  their 
fear  of  its  military  sword.  But  the  mil  or  consent  to  obey 
it  presently,  to  wnich  they  ai'e  thus  constrained,  is  scarcely 
a  tacit  promise  (or  a  tacit  manifestation  of  intention)  to 
render  it  future  obedience.  For  they  intimate  pretty  sig- 
nificantly, by  the  reluctance  with  which  they  obey  it,  that 
they  would  lack  with  all  their  might  against  the  intrusive 
government,  if  the  military  sword  which  it  brandishes  were 
not  so  long  and  fearful. 

By  certain  of  the  later  advocates  of  the  hypothesis  of 
the  original  covenant  (chiefly  German  vmters  on  political 
government  and  society),  it  is  commonly  admitted  that 
orifiinal  covenants  ai*e  not  historical  facts :  but  they  zeal- 
oujuy  maintain,  notwithstanding  this  sweeping  admission, 
that  the  only  sufiicient  basis  of  an  independent  political 
society  is  a  fundamental  cinl  pact.  I  will  not  undertake 
to  guide  the  student  into  the  transcendental  regions  where 
this  language  is  supposed  to  have  a  meaning.* 


*  For  the  notions  or  language,  concerning  the  original  covenant. 
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3.  I  close  my  strictures  on  the  hypothesis  of  the  original 
covenant,  with  the  following  remark : 

It  would  seem  that  the  hypothesis  was  suggested  to  its 
authors,  by  one  or  another  of  tnese  suppositions.  1.  Where 
there  is  no  convention,  there  is  no  duty.  In  other  words, 
whoever  is  obliged,  is  obliged  through  a  promise  given  and 
accepted.  2.  Every  convention  is  necessarily  foUowed  by 
a  duty.  In  other  words,  wherever  a  promise  is  given  and 
accepted,  the  promising  party  is  obliged  through  the  pro- 
mise, let  its  object  and  tendency  be  what  they  may.  it  is 
assumed,  expressly  or  tacitly,  by  Hobbes,  Kant,  ana  others, 
that  he  who  is  bound,  ha«  necessarily  given  a  promise,  and 
that  he  who  has  given  a  promise  is  necessarily  bound. 

But  both  suppositions  are  grossly  and  obviously  false. — 
Of  religious,  legal,  and  moral  duties,  some  are  imposed  by 
the  laws  which  are  their  respective  sources,  through  or  in 
consequence  of  conventions.  But  others  are  annexed  to 
tacts  which  have  no  resemblance  to  a  convention,  or  to 
aught  that  can  be  deemed  a  promise.  Consequently,  a  sove> 
reign  government  might  lie  under  duties  to  its  subjects,  and 
its  subjects  might  lie  under  duties  towards  itself,  though 
neither  it  nor  iis  subjects  were  bound  through  a  pact. — 
And  as  duties  are  annexed  to  facts  which  are  not  pacts  or 
conventions,  so  are  there  pacts  or  conventions  which  are 

Principles  of  Jurisprudence.  For  the  original  covenant,  see  the 
head  Das  Staatsrecht. — 2.  A  well  made  Philosophical  Dictionary 
(in  four  octavo  volumes),  by  Professor  Krug  of  the  University  of 
Leipzig.  For  the  original  covenant,  see  the  article  Staatsursprung. 
— 3.  An  exposition  of  the  Political  Sciences  (^Stttatswissenschaften), 
by  Professor  P5litz  of  the  same  University :  an  elaborate  and  useful 
work  in  five  octavo  volumes.  For  the  original  covenant,  see  the 
head  Stoat*  und  Staatenrecfit. — 4.  The  Historical  Journal  (for  Nov. 
1799)  of  Fr.  v.  Gentz :  a  celebrated  sei-vant  of  the  Austrian  govern- 
ment. 

For,  in  Gennany,  the  lucid  and  coherent  doctrine  to  which  I 
have  adverted  in  the  text,  has  not  been  maintained  exclusively  by 
mere  metaphysical  speculators,  and  mere  university-professors,  of 
politics  and  jurisprudence.  We  are  gravely  assured  by  Gentz,  that 
the  original  covenant  (meaning  this  same  doctrine  touching  the 
original  covenant)  is  the  very  basis  of  the  science  of  politics  :  that, 
without  a  correct  conception  of  the  original  covenant,  we  cannot 
judge  soundlv  on  any  of  the  questions  or  problems  which  the 
science  of  politics  presents.  *  Der  gesellschaftliche  Vertrag  (says 
he)  ist  die  Basis  der  allgemeinen  Staatswissenschaft.  Eine  ricntige 
y orstellung  von  diesem  Vertrage  ist  das  erste  Erfordemiss  zu  einem 
reinen  Urtheile  Uber  alle  Fragen  und  Aufgaben  der  Politik.'  Nay, 
he  thinks  that  this  same  doctrine  touching  the  original  covenant,  is 
probably  the  happiest  result  of  the  newer  German  philosophy ;  inso- 
much that  the  fairest  product  of  the  newer  German  philosophy  is 
the  conceit  of  an  original  covenant  which  never  was  made  anywhere, 
but  which  is  the  necessary'  basis  of  political  government  and  society. 
—•Warmly  admiring  German  literature,  and  profotmdly  respectiug 
German  scholarship,  I  cannot  but  regret  the  prou^ess  of  Germiui 
philosophy  to  vague  and  misty  abstraction. 


Governments  dejure  and  de  facto. 

not  followed  by  duties.  Oonventions  are  not  enforced  by 
divine  or  human  law,  witliout  reference  to  their  objects  and 
tendencies.  There  are  many  conventions  which  positive 
morality  reprobates:  there  are  many  which  positive  law 
will  not  sustain,  and  many  which  positive  law  actively  an- 
nuls :  there  are  many  which  conflict  with  the  law  of  God, 
inasmuch  as  their  tendencies  are  generally  pernicious.  Oon- 
sequentlv,  although  the  sovereign  and  subjects  were  parties 
to  an  ong^nal  covenant,  neither  the  sovereign  nor  subjects 
would  of  necessity  be  bound  by  it. 

From  the  origin  or  causes  of  political  government  and 
society,  I  pass  to  the  distinction  of  sovereign  governments 
into  governments  dejure  and  governments  de  facto.  For  the 
two  topics  are  so  connected,  that  the  few  brief  remarks 
which  I  shall  make  on  the  latter,  may  be  placed  aptly  at  the 
end  of  my  disquisition  on  the  former. 

In  respect  of  the  distinction  now  in  question,  govern- 
ments are  commonly  divided  into,  three  kinds :  First,  govern- 
ments which  are  governments  de  jure  and  also  de  facto ; 
secondly,  governments  which  are  governments  de  jure  but 
not  de  facto ;  thirdly,  governments  which  are  governments 
de  facto  but  not  d^  jure.  A  government  de  jure  and  also 
de  facto,  is  a  government  deemed  lawful,  or  deemed  rightful 
or  just,  which  is  present  or  established :  that  is  to  say, 
which  receives  presently  habitual  obedience  from  the  bulk 
or  generality  of  the  members  of  the  independent  political 
community.  A  government  dejure  but  not  de  facto  (shortly 
expressed  by  the  elliptical  phrase  *  a  government  dejure '), 
is  a  ffovemment  deemed  lawful,  or  deemed  rightful  or  just, 
whidi,  nevertheless,  has  been  supplanted  or  displaced :  that 
is  to  say,  which  receives  not  presently  (althougn  it  received 
formerly)  habitual  obedience  from  the  bulk  of  the  com- 
munity. A  government  de  facto  but  not  dejure  (or  more 
shortly  *  a  government  de  facto '),  is  a  government  deemed 
unlawful,  or  deemed  wrongful  or  unjust,  which,  nevertheless, 
i-eceives  presently  habitual  obedience  from  the  buUi  of  the 
community. 

In  respect  of  positive  law,  a  sovereign  political  govern- 
ment which  is  established  or  present,  is  neither  la-vsdPol  nor 
unlawful :  In  respect  of  positive  laiOy  it  is  neither  rightful 
nor  wrongftd,  it  is  neither  just  nor  unjust.  It  is  therefore 
neither  l^al  nor  iUegal. 

In  every  society  political  and  independent,  the  actual  po- 
sitive law  18  a  creature  of  the  nctual  sovereign.  Law,  no 
longer  enforced  by  the  present  supreme  government,  would 
cease  to  be  law  in  the  sense  of  positive  law.  To  borrow  the 
language  of  Hobbes, '  The  legislator  is  he  (not  by  whose 
autAonty  the  law  was  first  made,  but)  by  wnose  authority 
it  contiiiaes  to  be  law.' 
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Part  I.  Consequently^  an  established  sovereign  govemment,  in 

%^'  respect  of  the  positive  law  of  its  own  independent  commu- 
*  ^"^'  nity,  is  neither  lawful  nor  unlawful.  For  if  so,  it  were  law- 
ful or  unlawful  by  some  law  either  of  its  own  appointment, 
or  by  the  appointment  of  another  sovereign.  The  former 
alternative  is  manifestly  absurd ;  and  the  latter  is  contrary 
to  the  hjrpothesis  of  its  sovereignty. 

In  respect  of  the  positive  law  of  that  independent  com- 
munity wlierein  it  once  was  sovereign,  a  so-called  govern- 
ment dejure  but  not  de  facto,  is  not,  and  cannot  be,  a  lawfid 
govemment:  for  by  the  positive  law  of  the  community, 
which  exists  by  the  authority  of  the  <^ovemment  de  factOy 
the  supplanted  government  is  proscribed,  and  attempts  to 
restore  it  are  mavle  legal  wrongs.  In  respect  of  the  positive 
law  of  another  independent  community,  a  so-called  govem- 
ment dejure  but  not  de  facto  is  neither  lawful  nor  unlawful. 
For  by  the  hypothesis,  the  other  independent  community 
has  no  power  recognised  by  habitual  obedience,  by  which  it 
can  interfere. 

In  respect,  then,  of  positive  laiVy  the  distinction  of  sove- 
reign governments  into  lawful  and  unlawfiil  is  a  distinction 
without  a  meaning.  For,  as  tried  by  this  test,  or  as  mea- 
sured by  this  standard,  a  so-called  government  de  jure  but 
not  de  facto  cannot  be  lawful :  and,  as  tried  by  the  same 
test,  or  measured  by  the  same  standard,  a  govemment  de 
facto  is  neither  lawful  nor  unlawful. 

In  respect,  however,  of  positive  morality ,  the  distinction 
of  sovereign  governments  into  lawful  and  unlawful,  is  not 
a  distinction  without  a  meaning. 

A  government  de  facto  may  be  lawful,  or  a  govemment 
de  facto  may  be  unlawful,  in  respect  of  the  positive  morality 
of  that  independent  community  wherein  it  is  established. 
If  the  opinions  of  the  bulk  of  the  community  favour  the 
zovemment  de  facto,  the  govemment  de  fmto  is  morally 
lawful  in  respect  of  the  positive  morality  of  that  particular 
society.  If  the  opinions  of  the  bullv  of  the  commimity  be 
adverse  to  the  govemment  de  facto,  it  is  morally  unlawful 
in  respect  of  the  same  standard. 

And  a  govemment  de  facto,  or  a  government  not  de  facto, 
may  be  moi-ally  lawful,  or  morally  unlawful,  in  respect  of  the 
positive  morality  which  obtains  between  nations  or  states. 
Though  positive  international  morality  looks  mainly  at  the 
possession,  every  govemment  in  possession,  or  every  govern- 
ment de  facto,  is  not  aclmowledged  of  course  by  other  estab- 
lished governments.  In  respect,  therefore,  of  positive 
international  morality,  a  govemment  e?e/rtcfomay  be  unlaw- 
ful, whilst  a  govemment  not  de  facto  may  be  a  govemment 
de  jure, 

A  govemment,  moreover,  de  facto,  or  a  govemment  not 
de  facto,  may  be  lawful  or  imlamul  in  respect  of  the  law  of 


Final  Definition  of  Positive  Law, 

Gk)d.  Tried  by  tlie  Divine  law,  as  known  through  the  prin- 
ciple of  utility,  a  sovereign  government  de  facto  is  lawfully 
a  sovereign  government,  if  the  general  happiness  or  weal 
requires  its  continuance.  Tried  by  the  same  law,  as  known 
through  the  same  index,  a  sovereign  government  ih  facto  is 
not  lawfully  sovereign,  if  the  geneml  happiness  or  weal  re- 
quires its  aDolitiou. 

The  definition  of  a  positive  law  implicitly  contained  in 
the  foregoing  lectures,  and  which  has  been  alreadv  stated  by 
anticipation  (p.  82  supra),  may  now  be  reiteratei  in  terms 
which  have  been  explained  with  an  approach  to  precision. 
The  essential  difference  which  severs  a  positive  law  from  a 
law  not  a  positive  law  is  this :— ^Kvery  positive  law  (or 
every  law  sunply  and  strictly  so  called)  is  set,  directly  or 
circuitously,  by  a  sovereign  individual  or  body,  to  a  member 
or  members  oi  the  independent  political  society  wherein  its 
author  is  supreme./  In  other  words,  It  is  set,  directly  or 
circuitously,  oy  a  monarch  or  sovereign  number,  to  a  person 
or  persons  in  a  state  of  subjection  to  its  author. 

The  definition,  however,  only  approaches  to  a  perfectly 
complete  and  perfectly  exact  definition.  It  is  open  to  cer- 
tain correctives  which  I  will  now  briefly  suggest. 

Every  law  properly  so  called  is  set  by  a  superior  to  an 
inferior  or  inferiors :  it  is  set  by  a  party  armed  with  might, 
to  a  party  or  parties  whom  tnat  might  can  reach.  Now 
(speaking  generally)  a  party  who  is  liable  to  be  reached  by 
the  might  of  the  author  of  the  law  is  a  member  of  the  in- 
dependent community  wherein  the  author  is  sovereign.  In 
other  words,  a  party  who  is  amenable  to  a  legal  sanction  is 
a  subject  of  the  author  of  the  law  to  which  the  sanction  is 
annexed.  Although  the  positive  law  may  aifect  to  oblige 
strangers  (or  parties  who  are  not  members  of  that  indepen- 
dent community),  none  but  members  of  that  independent 
community  are  virtually  or  truly  bound  by  it.  13esides,  if 
the  positive  law  of  one  independent  community  bound  legally 
(ana  generally)  the  members  of  another,  the  other  inde- 
pendent community  would  not  be  an  independent  community', 
out  merely  a  subordinate  community  forming  a  limb  of  the 
first. 

Speaking,  then,  generally,  we  may  say  that  a  positive  law 
is  set  or  directed  exclusively  to  a  subject  or  suDJects  of  its 
author :  or  that  a  positive  law  is  set  or  directed  exclusively 
to  a  member  or  members  of  the  community  whei*ein  ita 
author  is  sovereign.  But,  in  many  cases,  the  positive  law 
of  a  given  independent  commmiity  imposes  a  duty  on  a 
stranger :  on  a  party  who  is  not  a  member  of  the  given  inde- 
pendent community,  or  is  only  a  member  to  certain  limited 
purposes.  For  such,  in  these  cases,  is  the  position  of  the 
straiiger,  that  the  imposition  of  the  legal  duty  consists  with 
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the  sovereiffnty  of  the  government  of  which  he  is  properly  a 
subject.  For  example :  A  party  not  a  member  of  a  given 
independent  community,  but  living  within  its  territory  and 
within  the  jurisdiction  of  its  sovereign,  is  bound  or  obliged, 
to  an  extent  which  is  limited  by  its  positive  law.  Living 
within  the  territory,  he  is  liable  to  be  reached  by  the  legS 
sanctions  by  which  the  law  is  enforced.  And  the  legal 
duties  imposed  upon  him  by  the  law  are  consistent  with  Sie 
sovereignty  of  the  foreign  government  of  which  he  is  properly 
a  subject.  For  the  duties  are  not  imposed  upon  the  foreign 
government  itself,  nor  upon  the  members  generally  of  Se 
commimity  subject  to  it,  nor  are  they  laid  upon  the  obliged 
party  as  being  one  of  its  subjects,  but  as  being  a  member,  to 
certain  limited  purposes,  of  the  community  wherein  he  re- 
sides. Again :  If  a  stranger  not  residing  within  the  gpven 
communi^  be  the  owner  of  land  or  moveables  lying  within 
its  territory,  the  sanction  of  the  law  may  reach  him  through 
the  land  or  goods.  For  instance,  if  he  be  sued  on  an  agree- 
ment, and  judgment  be  given  for  the  plaintiff,  the  tribunal 
may  execute  its  judgment  by  resorting  to  the  land  or  move- 
ables, although  uie  defendant's  body  is  beyond  the  reach  of 
its  process.  And  this  consists  with  the  sovereignty  of  the 
government  of  which  the  stranger  is  properly  a  subject.  In 
all  the  cases,  therefore,  which  I  now  have  noted  and  ex- 
emplified, the  positive  law  of  a  given  independent  society 
may  impose  a  duty  on  a  stranger.  By  reason  of  the  obstacles 
mentioned  in  the  preceding  paragraph,  the  binding  virtue  of 
the  positive  law  cannot  extend  generally  to  members  of 
foreign  communities.  But  in  the  cases  which  I  now  have 
noted  and  exemplified  those  obstacles  do  notintervene. 

The  definition,  therefore,  of  a  positive  law,  which  is  as- 
sumed expressly  or  tacitly  throughout  the  foregoing  lectures, 
is  not  a  perfectly  complete  and  perfectly  exact  definition. 
In  the  cases  noted  and  exemplified  in  the  last  pai*agraph, 
a  positive  law  obliges  legally,  or  a  positive  law  is  set  or 
directed  to,  a  stranger  or  strangei's :  that  is  to  say,  a  pei*son 
or  persons  not  of  the  community  wherein  the  author  of  the 
law  is  sovereign  or  supreme.  Now,  since  the  cases  in  ques- 
tion are  omitted  by  that  definition,  the  definition  is  too 
narrow,  or  is  defective  or  inadequate :  and  to  a  corresponding 
extent  the  determination  of  the  province  of  jurisprudence, 
which  is  attempted  in  these  discourses,  falls  short  of  being 
a  complete  and  exact  determination. 

But  the  truth  of  the  positions  and  inferences  contained 
in  the  preceding  lectures  ii  not,  I  believe,  materially  im- 
paired by  this  omission  and  defect.  And  though  the  defi- 
nition is  not  complete,  it  approaches  nearly  to  completeness. 
Allowing  for  the  omission  of  the  anomalous  cases  in  ques- 
tion, it  is,  I  believe,  an  adequate  definition  of  its  subject. 

I  have  said  that  a  given  society  is  a  society  political 
and  independent*  if  the  bulk  or  generality  of  its  members 
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halntaally  obey  the  commands  of  a  determinate  individual, 
or  body  of  inoiyiduals,  not  obeying  habitually  the  express 
or  tacit  commands  of  a  determinate  human  superior.  But 
by  what  characters,  or  by  what  distinguishing  marks,  are 
me  members  of  a  given  society  severed  from  persons  who 
are  not  of  its  members  ?  Or  how  is  a  given  person  deter- 
mined to  a  given  community  P  These  questions  are  not  re- 
solved or  touched  by  my  definition :  and  it  might  seem, 
therefore,  that  the  definition  is  not  complete  or  adequate. 
But,  for  the  following  reasons,  I  believe  that  the  foregoing 
definition,  considered  as  a  general  definition,  is,  notrvnth- 
standing,  complete  or  adequate :  that  a  general  definition  of 
independent  political  society  could  hardly  resolve  the  ques- 
tions which  1  have  suggested  above. 

1.  It  is  not  through  one  mode,  or  it  is  not  through  one 
cause,  that  the  members  of  a  given  society  are  members  of 
that  community.  A  person  may  be  determined  to  a  given 
society,  by  any  of  nmnerous  modes,  or  by  any  of  numerous 
causes :  as,  for  example,  by  birth  within  the  territory  which 
it  occupies;  by  birth  without  its  territory,  but  of 'parents 
being  of  its  members ;  by  simple  residence  within  its  terri- 
tory; or  by  naturalization.* — ^Again:  a  subject  member  of 
one  society  may  be,  at  the  same  time,  a  subject  member  of 
another.  A  person,  for  example,  who  is  naturalized  in  one 
independent  society,  may  yet  be  a  member  completely,  or 
to  certain  limited  purposes,  of  that  independent  society 
which  he  afiects  to  renounce :  or  a  member  of  one  society 
who  simply  resides  in  another,  maybe  a  member  completely 
of  the  former  society,  and,  for  limited  purposes,  a  member  of 
the  latter.  Nay,  a  person  who  is  sovereign  in  one  society, 
may  be,  at  the  same  time,  a  subject  member  of  another. 
Before  I  could  have  resolved  these  questions  I  must  have 
descended  into  the  detail  of  jurisprudence ;  and  therefore  I 
must  have  wandered  from  the  proper  purpose  or  scope  of 
the  foregoing  general  attempt  to  determine  the  province  of 
the  science. 

2.  By  a  general  definition  of  independent  political  society 

*  The  following  brief  explanation  may  be  placed  pertinently 
here. 

Generally  speaking,  a  society  political  and  independent  occupies 
a  determined  territory.  Consequently,  when  we  imagine  an  inde- 
pendent political  society,  we  commo'nh'  imagine  it  in  that  plight : 
And,  according  to  the  definition  of  independent  political  society 
which  is  assumed  expressly  or  tacitly  by  many  writers,  the  occupa- 
tion (by  the  given  society)  of  a  determined  territor}%  or  seat,  is  of 
the  veiy  essence  of  a  society  of  the  kind.  But  this  is  an  error. 
History  presents  us  with  societies  of  the  kind  which  have  been,  as 
it  were^  m  tramxtu^  Many,  for  example,  of  the  barbarous  nations 
whi<^  invaded  and  settled  in  the  Koman  Empire,  were  not,  for 
many  years  before  their  final  establishment,  occupants   of  deter- 
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Province  of  Jurisprudence. 


Part  I. 

§1- 


Restrictions 
or  explana- 
tions of  the 
two  fol- 
lowing 
positions : 
namely,  that 
a  sovereign 
government 
cannot  be 
^otmd  kgaUy, 
and  that  it 
cannot  have 
legal  righta  • 
against  its 
ovn  subjects. 


(or  sucli  a  definition  as  is  applicable  to  every  society  of  the 
Mnd);  I  could  not  have  resolved  completely  the  questions 
suggested  above^  although  I  liad  discussed  the  tonics  touched 
in  iSie  last  paragraph.  For  the  modes  through  wnich  persons 
are  members  of  particular  societies  (or  the  causes  by  which 
persons  are  determined  to  particular  societies)  differ  in  dif- 
ferent communities.  It  therefore  is  only  in  relation  to  a 
given  particular  society  that  the  questions  suggested  above 
can  be  completely  resolved. 

I  have  assumed  expressly  or  tacitly  throughout  the  fore- 
going lectures  that  a  sovereign  government  of  one,  or  a  sove- 
reign government  of  a  number  in  its  collective  and  sovereign 
capacity,  cannot  be  bound  legally.  TMs  needs  a  slight  ex- 
planation, which  may  be  placed  conveniently  at  the  close  of 
my  present  discourse. 

It  is  true  universally  that,  as  being  the  sovereign  of  the 
comjnunity  wherein  it  is  sovereipi,  a  sovereign  g:overmnent 
cannot  be  bound  legally :  and  this  is  the  sense  with  which  I 
have  maintained  the  position  throughout  the  present  lecture. 
But,  as  being  a  subject  of  a  foreign  supreme  government 
(either  generally  or  to  certain  limited  purposes),  it  may  be 
bound  by  laws  (simply  and  strictly  so  called)  of  thatforei^ 
supreme  government.  And  if  the  laws  be  exclusively  laid 
upon  it  as  subject  in  the  foreign  community,  its  sovereignty 
is  not  impaired  by  the  obedience  which  it  yields  to  Ihem, 
although  the  obemence  amounts  to  a  habit.  The  following 
case  will  amply  illustrate  the  meaning  which  I  have  stated 
in  general  expressions. — ^Before  the  French  revolution,  the 
sovereign  government  of  the  Canton  of  Bern  had  monev  in 
the  English  funds :  and  if  the  English  law  empowered  it  to 
hold  lands,  it  might  be  the  owner  of  lands  within  the 
English  territory,  as  well  as  the  owner  of  money  in  the 
English  fiinds.  Now,  assuming  that  the  government  of 
Bern  is  an  owner  of  lands  in  England,  it  also  is  subject  to 
the  legal  duties  with  which  property  in  land  is  saddled  by 
the  English  law.  But  by  its  subjection  to  those  duties,  and 
its  habitual  observance  of  the  law  through  which  those  duties 
are  imposed,  its  sovereignty  in  its  own  Canton  is  not  annulled 
or  impaired.  For  the  duties  are  incumbent  upon  it  (not  as 
governing  there,  but)  as  owning  lands  here :  as  being,  to 
Smited  purposes,  a  member  of^e  British  commumtjr,  and 
amenable,  through  the  lands,  to  the  process  of  the  !Ejiglish 
tribunals. 

I  said  in  an  earlier  part  of  this  lecture  (p.  115  mpr(i),  that 
a  sovereign  government  of  one,  or  a  sovereign  government  of 
a  number  in  its  collective  and  sovereign  capacity,  cannot 
have  legal  rights  (in  the  proper  acceptation  of  tne  term) 
against  its  own  subjects.  In  the  sense  with  which  I  have 
advanced  it,  the  position  will  hold  universally.    But  it 
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needs  a  slight  explanation;  which  I  will  now  state  or 

It  is  true  oniyersally,  that  against  a  subject  of  its  own,  as 
being  a  subject  of  its  own,  a  sovereign  political  government 
eannot  have  legal  rights :  and  this  is  uie  sense  with  which 
I  haye  advanced  the  nosition.  But  against  a  sulnect  of  its 
own,  as  being  generally  or  partially  a  subject  of  a  foreign 
I  government;  a  sovereign  political  government  may  have  legal 
rights.  For  example :  liet  us  suppose  that  a  Bussian  mer- 
chant is  resident  and  domiciled  in  England :  that  he  agrees 
with  the  Bussian  emperor,  to  supply  tiie  latter  with  naval 
stores :  and  that  the  laws  of  Ei^glimd;  or  the  English  tri- 
bmials;  lend  their  sanctions  to  the  agreement  Now,  accord- 
ing to  these  supposition:^,  the  e::i|>eror  bo-'ip  a  right,  given 
by  the  law  of  England,  against  a  Bussian  subject.  But  the 
ttnperor  has  not  the  right  through  a  law  of  his  own,  or  against 
a  KuBsian  subject  in  that  capacity  or  character.  He  bears 
the  legal  right  against  a  subject  of  his  own,  through  the 
podtive  law  of  a  foreign  independent  society ;  and  he  bears 
it  apiinst  his  subject  (not  as  oeing  his  subject,  but)  as  being 
to  lindted  purposes,  a  subject  of  a  foreign  sovereign.  And 
the  relative  legal  duty  lying  on  the  Bussian  merchant  consists 
with  the  emperor^s  autocracy  in  all  the  Bussias.  For  since 
it  lies  upon  uie  merchant  as  resident  and  domiciled  in  Eng- 
ki>d,ihe  wvereign  British  Parliament,  by  imposing  the  duty 
upon  him,  does  not  interfere  with  the  autocrat  in  his  own 
independent  community. 
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LEOTUBE  XI.* 
On  gmitral  a$  distinguished  from  paHictUar  jurisprudence, 

Hatino  determined  the  province  of  jurisprudence,  I  now 
pfTOoeed  to  distinguish  general  jurispruaenee,  or  the  philo- 
sophy of  positive  law,  from  wliat  may  be  styled  particular 
jurisprudence,  or  the  science  of  particular  law :  that  is  to 
say,  the  science  of  any  such  system  of  positive  law  as  now 


*  The  preceding  six  lectures  comprise  the  substance  of  the  first 
ten  lectures  as  actually  delivered,  being  those  which  were  revised 
and  enlarged  by  the  author  himself,  and  published  bvhim  (in  1882) 
In  the  form  of  six  lectures  in  the  volume  entitled  *The  Province  of 
Jnriapradenoe  DeterminedZ—R.  C. 
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Past  I.     actually  obtains,  or  once  actually  obtained;  in  a  specifically 

§  2. .       determined  political  society. 
'  The  appropriate  subject  of  jurisprudence,  in  any  of  its 

SfSSS***       different  departments,  is  positive  law :  meaning  by  positive 
«utiii«tion.     law,  law  established  or  ^  positum,'  in  an  independent  poli- 
tical society,  by  the  express  or  tacit  authority  of  its  sove- 
reign or  supreme  government. 

Considered  as  a  whole,  and  as  implicated  or  connected 
with  one  another,  the  positive  laws  or  rules  of  a  particular 
or  specified  conununity,  are  a  system  or  body  of  law.  And 
as  limited  to  any  one  of  such  systems,  or  to  any  of  its  com- 
ponent parts,  jurisprudence  is  particular  or  national. 

Though  every  system  of  law  has  its  specific  and  cha- 
racteristic differences,  there  are  principles  notions  and 
distinctions  conunon  to  various  systems,  and  forming 
analogies  or  likenesses  by  which  such  systems  are  allied. 

]y£iny  of  these  common  principles  are  common  to  all 
systems ; — ^to  the  scanty  and  crude  systems  of  rude  com- 
munities, and  the  ampler  and  maturer  systems  of  refined 
societies.  But  the  ampler  and  maturer  systems  of  refined 
societies  are  allied  by  the  numerous  analogies  which  obtain 
between  all  systems,  and  also  by  numerous  analogies  which 
obtain  exclusively  between  themselves.  Accordingly,  the 
various  principles  common  to  maturer  systems  are  &e  sub- 
ject of  an  extensive  science :  which,  as  contradistinguished 
to  particular  jurisprudence  on  one  side,  and  on  another,  to 
the  science  of  legislation,  has  been  named  general  (or  com- 
parative^ jurisprudence,  or  the  philosophy  of  positive  law. 
This  science  is  the  topic,  and  measures  the  scope  of  the 
present  course  of  lectures.  Of  all  the  concise  expressions 
which  I  have  turned  in  my  mind,  'the  philosorfiy  of 
positive  law '  is  the  most  significant  to  mark  it.  I  nave 
borrowed  the  expression  from  a  treatise  by  Hugo,  a  cele- 
brated professor  of  jurisprudence  in  the  University  of 
Gottingen,  and  the  author  of  an  excellent  history  of  the 
Koman  law.  Although  the  treatise  in  question  is  entitled 
*  the  law  of  nature,'  it  is  not  concerned  with  the  law  of  nature 
in  the  usual  meaning  of  the  term.  In  the  language  of  the 
author,  it  is  concerned  with  '  the  law  of  nature  as  a  philo- 
sophy of  positive  law.^  But  though  this  expression  is  happily 
chosen,  the  subject  and  scope  of  the  treatise  are  conceived 
indistinctly.  General  jurisprudence,  or  the  philosophy  of 
positive  law,  is  blended  and  confounded,  from  the  beginning 
to  the  end  of  the  book,  with  the  portion  of  deontology  or 
ethics,  which  is  styled  the  science  of  legislation ;  while,  as 
I  shall  show  immediately,  general  jurisprudence,  or  the 
philosophy  of  positive  law,  is  not  concerned  directly  with 
the  science  of  legislation. 

As  principles  abstracted  from  positive  systems  are  the 
subject  of  general  jurisprudence,  so  is  the  exposition  of  such 
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principles  its  exclusive  or  appropriate  object.  With  the 
ffoodness  or  badness  of  laws,  as  tried  by  the  test  of  utility 
(or  by  any  of  the  various  tests  which  divide  the  opinions  of 
mankind),  it  has  no  immediate  concern.  If,  in  regard  to 
some  of  the  principles  which  form  its  appropriate  subject, 
it  adverts  to  considerations  of  utility,  it  adverts  to  sudli  con- 
siderations for  the  purpose  of  explaining  such  principles, 
and  not  for  the  purpose  of  determming  tneir  worth.  And 
this  distinguishes  tne  science  in  question  from  the  science 
of  legislation,  which  affects  to  determine  the  test  or  standard 
(together  with  the  principles  subordinate  or  consonant  to 
bu(2l  test)  b^  which  positive  law  ought  to  be  made,  or  to 
which  positive  law  ought  to  be  adjusted. 

If  tne  possibility  of  such  a  science  as  that  which  I  have 
undertaken  to  expound  appear  doubtful,  the  doubt  arises 
from  this ;  that  in  each  particular  system,  the  principles  and 
distinctions  which  that  system  has  in  common  with  others, 
are  complicated  with  its  individual  peculiarities,  and  are 
expressed  in  a  technical  language  peculiar  to  itself. 

It  is  not  meant  to  be  affirmed  that  these  principles  and 
distinctions  are  conceived  with  equal  exactness  and  ade- 
quacy in  every  particular  system.  In  this  respect  different 
systems  differ.  But,  in  all,  they  are  to  be  found  more  or 
less  nearly  conceived;  from  the  rude  conceptions  of  bar- 
barians, to  the  exact  conceptions  of  the  Eoman  lawyers  or 
of  enlightened  modem  jurists. 

I  mean,  then,  by  '  General  Jurisprudence,'  the  science 
concerned  with  the  exposition  of  the  principles  notions 
and  distinctions  which  are  common  to  svstems  of  law: 
understanding  by  systems  of  law  the  ampler  and  maturer 
STBtems  whi^,  %  ^on  of  their  amplitude  and  maturity, 
•le  pre-eminently  instructive. 

Of  the  principles  notions  and  distinctions  which  are 
the  subjects  of  general  jurisprudence,  some  may  be  esteemed 
necessary.  For  we  cannol  imagine  coherently  a  system  of 
law  (or  a  system  of  law  as  evolved  in  a  refined  commimity), 
without  conceiving  them  &  constituent  parts  of  it. 

Of  these  necessary  principles  notions  and  distinctions, 
I  will  sug^t  briefly  (by  way  of  anticipation  of  the  more 
full  analysis  to  be  given  hereafter)  a  few  examples. 

1.  The  notions  of  Duty,  Right,  Libertjr,  Injury,  Punish- 
ment, bedress;  with  their  various  relations  to  one  an- 
other, and  to  Ijaw,  Sovereignty,  and  Independent  Political 
Society: 

2.  The  distinction  between  written  and  unwritten  law, 
in  the  juridical  or  improper  senses  attributed  to  the  opposed 
expressions ;  in  other  words,  between  law  proceeding  im- 
mediately from  a  sovereign  or  supreme  niaker,  and  law 
proceeding  immediately  from  a  subject  or  subordinate 
maker  (with  the  authonty  of  a  sovereign  or  supreme) : 
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Examples. 


3.  The  distinction  of  Eighty  into  rights  ayaOin^ 
against  the  world  at  large  (as^  for  example,  property  or 
dominioii),  and  rights  availing  exclusively  against  persons 
specifically  determined  (as,  for  example,  rights  arising  from 
contracts) : 

4.  The  distinction  of  rights  availing  against  the  world 
at  large,  into  property  or  dominion,  and  the  variously  re- 
stricted rights  which  are  carved  out  of  property  or  do- 
minion: 

6.  The  distinction  of  Obligations  (or  of  duties  corre- 
sponding to  rights  against  persons  specifically  determined^ 
into  obligations  which  arise  from  contracts,  obligations 
which  arise  from  injuries,  and  obligations  which  arise 
from  incidents  iiiat  are  neither  contracts  nor  injuries,  but 
which  are  styled  analogically  obligations  'quasi  ex  con- 
tractu :  * 

6.  The  distinction  of  Injuries,  or  Delicts,  into  civil  in- 
juries (or  private  delicts)  and  crimes  (or  public  delicts)  j  with 
the  distinction  of  civil  injuries  (or  private  delicts)  into  torts, 
or  delicts  (in  the  strict  acceptation  of  the  term^,  and  breacl^es 
of  obligations  from  contracts,  or  of  obligations  'quasi  ex 
contractu/ 

It  will,  I  believe,  be  found  on  a  little  examination  and 
reflection  that  eyery  system  of  law  evolved  in  a  refined 
community  implies  the  notions  and  distinctions  which  I 
now  have  cited  as  examples  j  together  with  a  multitude  of 
conclusions  imported  by  those  notions  and  distinctions,  and 
drawn  from  them  by  the  builders  of  the  system  through 
inferences  nearly  inevitable. 

Of  the  principles  notions  and  distinctions  which  are 
the  subjects  of  General  Jurisprudence,  others  are  not  ne- 
cessary (in  the  sense  which  I  have  given  to  the  expression). 
We  may  imagine  coherently  an  expanded  system  of  law, 
without  conceiving  them  as  constituent  parts  of  it.  But  as 
they  rest  upon  grounds  of  utility  which  extend  through  all 
communities,  and  which  are  palpable  or  obvious  in  all  re- 
fined communities,  they  in  fact  occur  very  generally  in 
matured  systems  of  law ;  and  therefore  may  "be  ranked  pro- 
perly with  the  general  principles  which  are  the  subjects  of 
general  jurisprudence. 

Such,  for  example,  is  the  distinction  of  law  into  *  jus 
personarum'  and  'jus  rerum*:  which  is  the  leading  mrm- 
ciple  of  the  scientific  arrangement  given  to  the  Roman  JLaw 
by  the  authors  of  the  elementary  treatises  from,  which 
Justinian's  Institutes  were  copied  and  compiled.  •  The  dis- 
tinction, I  believe,  is  an  arbitrarily  assumed  basis  for  a 
scientific  arrangement  of  a  body  of  law.  But  being  a  com- 
modious basis  for  an  arrangement  of  a  body  of  law,  it  has 
been  very  generally  adopted  by  those. who  have  attempted 
such  airan^ments  in  the  modern  European  nationa.    It 
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lias  been  very  generally  adopted  by  the  compilers  of  the       Lect. 
authoritatiye  Oodes  which  obtain  in  some  of  tnose  nations,         XI. 

and  by  private  authors  of  expository  treatises  on  entire   ' • 

bodies  of  law.  Nay,  some  who  have  mistaken  the  import 
of  it,  and  who  have  contemptuously  rejected  it  as  denoted 
by  the  obscure  antithesis  of  *  jus  personarum  et  rerum/  have 
yet  adopted  it  under  other  (and  certainly  more  appropriate) 
names  as  the  basis  of  a  natural  arrangement.  Meaning,  I 
presume,  by  a  natural  arrangement,  an  arrangement  so 
commodious,  and  so  highly  and  obviously  commodious^ 
that  any  iudicious  methocUser  of  a  body  of  law  would 
naturally  (or  of  course)  adopt  it. 

But  it  will  be  impossible,  or  useless,  to  attempt  an  ex- 
position of  these  principles  notions  and  distinctions,  until 
oy  careful  analysis  we  have  accurately  determined  the 
meaning  of  certam  leading  terms  which  we  must  necessarily 
employ ;  terms  which  recur  incessantly  in  every  department 
of  the  science :  which,  whithersoever  we  turn  ourselves,  we 
are  sure  to  encounter.  Such,  for  instance,  besides  Law, 
which  I  have  endeavoured  to  define  in  the  preceding 
lectures,  are  the  following:  Right,  Obligation,  Injury, 
Sanction,  Person,  Thing,  Act,  l^orbearance.  Unless  the 
import  of  these  are  determined  at  the  outset,  the  subsequent 
speculations  will  be  a  tissue  of  uncertain  talk. 

It  is  not  imusual  with  writers  who  call  and  think  them- 
selves ^  irutitutional,^  to  take  for  granted  that  they  know 
the  meaning  of  these  terms,  and  that  the  meaning  must  be 
known  by  uiose  to  whom  they  address  themselves. 

These  terms,  nevertheless,  are  beset  with  numerous 
ambiguities :  their  meaning,  instead  of  being  simple,  is  ex- 
trem^y  complex.  They  are  short  marks  for  long  series  of 
propositions.  And  what  aggravates  the  difficiuty  of  ex- 
plaining their  meaning  clearly,  is  the  intimate  and  indis- 
soluble connection  which  subsists  between  them.  To  state 
the  signification  of  each,  and  to  show  the  relation  in  which 
it  stands  to  the  others,  is  not  a  thing  to  be  accomplished 
by  short  and  disjointed  definitions,  but  demands  a  disser- 
tation, long,  intricate,  and  coherent. 

The  proper  subject  then  of  General  Jurisprudence  (as 
distinffuished  from  the  Science  of  Legislation)  is  a  descrip- 
tion 01  such  subjects  and  ends  of  Law  as  are  common  to  all 
systems ;  and  of  those  resemblances  between  difierent  sys- 
tems which  are  bottomed  in  the  common  nature  of  man,  or 
correspond  to  the  resembling  points  in  their  several 
positions. 

'  And  these  resemblances  will  be  found  to  be  very  close, 
and  to  cover  a  large  part  of  the  field.  They  are  necessarily 
confined  to  the  resemblances  between  the  systems  of  a  few 
nations ;  since  it  is  only  a  few  systems  with  which  it  is 
possible  to  become  acquainted,  even  imperfectly.    And  it  is 
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PlItTl.      only  the  systems  of  two  or  three  nations  which  deserve 
§^'         attention ; — the  writings  of  the  Roman  Jurists ;  the  decisions 
^       '   of  English  Judges  in  modem  times;  the  proyisions  of 
French  and  Prussian  codes  as  to  arrangement. 


Inevitable 
(and  Bome- 
times  in- 
tentional) 
implication 
of  Legisla- 
tion with 
Jurls- 
pnidence. 


It  is  impossible  to  consider  Jurisprudence  quite  apart 
from  Legislation ;  since  the  inducements  or  considerations 
of  expediency  which  lead  to  the  establishment  of  laws, 
must  be  adverted  to  in  explaining  their  origm  and  mechan- 
ism. If  the  causes  of  laws  and  of  the  righte  and  obligations 
which  they  create  be  not  assigned,  the  laws  themselves  are 
unintelligible. 

Where  the  subject  is  the  same,  but  the  provisions  of 
different  systems  with  respect  to  that  subject  are  different, 
it  is  necessary  to  assign  the  causes  of  the  difference :  whether 
they  consist  m  a  necessary  diversity  of  circumstances,  or  in 
a  diversity  of  views  on  the  part  of  their  respective  authors 
with  reference  to  the  cmfo  of  I^aw.  Thus,  me  rejection  or 
limited  reception  of  entails  in  one  system,  and  their  exten- 
sive reception  in  another,  are  owing  partly  to  the  different 
circumstances  in  which  the  communities  are  placed; — 
partly  to  the  different  views  of  the  aristocratic  and  demo- 
cratic legislators  by  whom  these  provisions  have  been 
severally  made. 

So  far  as  these  differences  are  inevitable — ^are  imposed 
by  force  of  circumstances — there  can  be  no  room  for  praise 
or  blame.  Where  they  are  the  effect  of  choice,  there  is 
room  for  praise  or  blame.  I  shall,  however,  treat  them  not 
as  subjects  of  either,  but  merely  as  effects  of  those  respective 
causes.  So  of  the  admission  or  prohibition  of  divorce — 
Marriages  within  certain  degrees,  etc. 

Wherever  an  opinion  is  pronounced  upon  the  merits  and 
demerits  of  Law,  an  impartial  statement  of  the  conflicting 
opinions  should  be  given.  The  teacher  of  Jurisprudence 
may  have,  and  probably  has,  decided  opinions  of  his  own ; 
and  it  may  be  questioned  whether  earnestness  be  less  favour- 
able to  impartiality  than  indifference ;  but  he  ought  not  to 
attempt  to  insinuate  his  opinion  of  merit  and  demerit  under 
pretence  of  assigning  causes.  In  certain  cases  which  do  not 
try  the  passions  (as  rescission  of  contract  for  inadequacy  of 
consideration)  he  may,  with  advantage,  offer  opinions  upon 
merits  and  demerits.     These  occasional  excursions  into  the 


*  Evidently  the  author  was  not  acquainted  with  the  works  of 
the  Scotch  Institutional  writers.  The  Scotch  law  is  in  the  main 
based  upon  the  Roman.  But  as  expounded  by  its  institutional  writers, 
and  notably  b}r  Lord  Stair,  whose  work  was  a  treatise  on  general 
jurisprudence  illustrated  by  the  law  of  Scotland  in  particular,  the 
law  of  Scotland  holds  an  important  and  independent  position,  both 
in  regard  to  general  jurisprudence,  and  as  an  aid  to  the  hi8tori<»l 
study  of  English  law.— R.  C. 
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tenitory  of  Legislation^  may  serve  to  give  a  specimen  of  the 
manner  in  which  such  questions  should  be  treated.  This 
particularly  applies  to  Codification :  a  question  which  may  '  "  * 
06  agitated  with  safety,  because  everybody  must  admit  that 
Law  ought  to  be  known,  whatever  he  may  think  of  the  pro- 
visions of  which  it  ought  to  consist. 

Expounding  principles  and  distinctions  which  are  the  Mumer  of 

appropriate  matter  of  general  Jurisprudence,  I  shall  present  thaMienSf 

mem  abstracted  firom  every  particular  system.    But  I  shall  Jj^fj!*''** 

also  endeavour  to  illustrate  them  by  examples  from  the  two  pradenoe. 
particular  systems  which  I  have  studied  with  some  accuracy, 
namely,  the  Boman  Law,  and  the  Law  of  England. 

For  the  following  sutficient  reason   (to  which  many  value  of  the 
others  might  be  added),  the  Eoman  or  Oivil  Law  is,  of  ail  itouMin  Law. 
particular  systems,  other  than  the  Law  of  England,  the 
oest  of  the  sources  from  which  such  illustrations  might  be 
drawn. 

Li  some  of  the  nations  of  modern  Continental  Euro^ 
(as,  for  example,  in  France),  the  actual  system  of  law  is 
mainly  of  Roman  descent ;  and  in  others  of  the  same  nations 
(as,  for  example,  in  the  States  of  Germany),  the  actual  sys- 
tem of  law,  though  not  descended  from  the  Roman,  has  been 
closely  assimilated  to  the  Roman  by  large  importations 
firom  it. 

Accordingly,  in  most  of  the  nations  of  modem  Continental 
Europe,  mucn  of  the  substance  of  the  actual  system,  and 
much  of  the  technical  language  in  which  it  is  clothed,  is 
derived  from  the  Roman  Law,  and  without  some  knowledge 
of  the  Roman  Law  the  technical  language  is  unintelligible ; 
whilst  the  order  or  arrangement  commonlv  given  to  the 
system  imitates  the  exemplar  of  a  scientinc  arrangement 
which  is  presented  by  the  Institutes  of  Justinian.  Even  in 
our  own  country,  a  large  portion  of  the  Ecclesiastical  law, 
and  some  portion  of  Equity  and  Common  Law,  is  derived 
immediately  from  the  Roman  Law,  or  from  the  Roman 
through  the  Canon. 

Nor  has  the  influence  of  the  Roman  Law  been  limited  to 
the  positive  law  of  the  modem  European  nations.  For  the 
technical  lan^age  of  this  all-reaching  system  has  deeply 
tinctured  the  language  of  the  intemational  law  or  morality 
which  those  nations  aflect  to  observe.  By  drawing,  then, 
laigely  for  examples  on  the  Roman  or  Civil  Law,  an  ex- 
positor of  General  Jurisprudence  (whilst  illustrating  his 
appropriate  subject)  mippht  present  an  idea  of  a  system  which 
is  a  key  to  the  mtemational  morality,  the  diplomacy,  and  to 
much  of  tlie  positive  law,  of  modem  civilized  communities. 

It  is  much  to  be  regretted  that  the  study  of  the  Roman 
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Law  is  neglected  in  this  country,  and  that  the  reftl  merits  of 
its  founders  and  expositors  are  so  little  understood. 

Much  has  been  talked  of  the  philosophy  of  the  Boman 
Institutional  writers.  Of  femiliarity  with  Grecian  philo- 
sophy there  are  few  traces  in  their  writings,  and  the  little 
that  they  have  borrowed  from  that  source  is  the  yeriest 
foolishness :  for  example,  their  account  of  Jv*  naturale,  in 
which  they  confound  law  with  animal  instructs  j  law,  with 
all  those  wants  and  necessities  of  mankind  which  are  causes 
of  its  institution. 

Nor  is  the  Boman  law  to  be  resorted  to  as  a  magazine  of 

legifllative  wisdom.     The  great  Ronum  Lawyers  are,  in 

truth,  expositors  of  a  positive  or  technical  system.    Not 

Lord  Ooke  himself  is  more  purely  technical.     Their  real 

merits  lie  in  their  thorough  mastery  of  that  system ;  in  their 

command  of  its  principles;  in  the  readiness  with  which 

they  recall,  and  the  facility  and  certainty  with  which  they 

apply  them 

Ant^oritioB  in.  support  of  my  own  opinion  of  these  great  writers  I 

the  ^SSie  of     shall  quote  the  authority  of  two  of  the  most  eminent  Jurists 

this  study.       of  modem  times. 

'  The  permanent  value  of  the  Corpus  Juris  Oivilis,'  says 
Falck, '  does  not  lie  in  the  Decrees  of  the  Emperors,  but  m 
the  remains  of  juristical  literature  which  have  been  preserved 
in  the  Pandects.  Nor  is  it  so  much  the  matter  of  these 
juristical  writings,  as  the  scientific  method  employed  by  the 
authors  in  explicating  the  notions  and  maxims  with  which 
they  have  to  deal,  that  has  rendered  them  models  to  all  suc- 
ceeding ages,  and  pre-eminently  fitted  them  to  produce  and 
to  develope  those  qualities  of  the  mind  which  are  requisite 
to  form  a  Jurist.'* 

And  Savigny  says,  *  It  has  been  shown  above,  that,  in 
our  science,  all  results  depend  on  the  possession  of  leading 
principles  j  and  it  is  exactly  this  possession  upon  which  the 
greatness  of  the  Boman  Jurists  rests.  The  notions  and 
maxims  of  their  science  do  not  appear  to  them  to  be  the 
creatures  of  their  own  will ;  they  are  actual  beings,  with 
whose  existence  and  genealogy  they  have  become  fEuniliar 
from  long  and  intimate  intercourse.  Hence  their  whole 
method  of  proceeding  has  a  certainty  which  is  found  no- 
where else  except  in  mathematics ;  ana  it  may  be  said  with- 
out exaggeration,  that  they  calculate  with  their  ideas.  If 
they  have  a  case  to  decide,  they  begin  by  acquiring  the  most 
vivid  and  distinct  perception  of  it,  and  we  see  before  our  eyes 
the  rise  and  progress  of  the  whole  afiair,  and  all  the  changes 
it  undergoes.  It  is  as  if  this  particular  case  were  the  germ 
whence  the  whole  science  was  to  be  developed.  Hence, 
with  them,  theory  and  practice  are  not  in  fact  distinct; 

— ~-" r  J  
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♦  Jurist.  Encyc.  cap.  ii  §  109. 
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their  theory  is  so  thoroughly  worked  out  as  to  be  fit  for 
immediate  application^  and  meir  practice  is  uniformly  en- 
nobled by  scientific  treatment.  In  every  principle  they  see 
a  case  to  which  it  may  be  applied ;  in  every  case,  the  rule 
by  which  it  is  determined ;  and  in  the  facility  with  which 
l£ey  pass  from  the  general  to  the  particular  and  the  par- 
ticular to  the  general,  their  mastery  is  indisputable.'* 

In  consequence  of  this  mastery  of  principles,  of  their  per- 
fect consistency  (*  elegantia '),  and  of  the  clearness  of  the 
method  in  which  they  are  arranged,  there  is  no  positive 
system  of  law  which  it  is  so  easy  to  seize  as  a  whole.  The 
smallness  of  itp  volume  tends  to  the  same  end. 

The  principles  themselves,  many  of  them  being  derived 
firom  bar  Darous  ages,  are  indeed  ill  fitted  to  the  ends  of  law ; 
and  the  conclusions  at  which  they  arrive  being  logical  con- 
sequences of  their  imperfect  principles  necessarily  partake 
of  the  same  defect. 

A  subordinate  merit  of  the  Boman  lawyers  is  their  style, 
always  simple  and  clear,  commonly  brief  and  nervous,  and 
entirely  firee  firom  nitor.  Its  merits  are  appropriate  and  in 
perfect  taste. 

The  number  of  the  analogies  between  the  Roman  Law 
and  many  of  the  Continental  systems,  and  between  the 
Boman  and  English  Law,  is  not  indeed  to  be  wondered  at : 
since  those  Continental  systems  and  also  our  own  system  of 
Equity,  have  been  formed  more  or  less  extensively  on  the 
Boman  Law ;  chiefly  on  the  Homan,  through  the  Canon. 
But  the  English  Law,  like  the  Boman,  is  for  the  most  part 
indigenous,  or  comparatively  little  has  been  imported  mto 
it  from  the  Boman.  The  coincidences  show  how  numerous 
are  the  principles  and  distinctions  which  all  systems  of  law 
have  in  common.  The  extensive  coincidence  of  particular 
systems  may  be  ascertained  practically  by  comparing  two 
expositions  of  any  two  bodies  of  law.  The  coincidence  is 
pre-eminently  remarkable  in  tlie  Boman  Law  and  the 
Common  Law  of  England. 

The  subject  and  scope  of  general  jurisprudence,  as  con- 
tradistinguished to  particular  jurisprudence,  are  well  ex- 
pressed By  Hobbes  m  that  department  of  his  Leviathan 
which  is  concerned  with  civil  (or  positive)  laws.  *  By  civil 
laws,'  says  he,  ^I  understand  the  laws  that  men  are  therefore 
bound  to  observe,  because  they  are  members,  not  of  this  or 
that  commonwealth  in  particular,  but  of  a  commonwealth. 
For  the  knowledge  of  particular  laws  belongeth  to  them 
that  profess  the  study  of  the  laws  of  their  several  countries : 
but  the  knowledge  of  civil  laws  in  general,  to  any  man. 
The  ancient  law  of  Bome  was  called  their  "  civil  law  "  from 
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Subject  and 
scope  of 
general  juris 
prudence  we 
expressed 
bjtHobbes. 


*  Vom  Bemf  uaserer  Zeit  fUr  Gezetzgebung  tind  Kechtswisaen- 
achafty  cap.  iv. 
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Paet  I.  tlie  word  civitas,  whicli  signifies  a  commonwealth :  And 
§2.  those  countries  which,  having  been  imder  the  Koman 
'"■""  '  '  empire,  and  governed  hy  that  law,  still  retain  such  part 
thereof  as  they  think  fit,  call  that  part  the  "  civil  law,  to 
distinguish  it  from  the  rest  of  their  own  civil  laws.  But 
that  is  not  it  I  intend  to  speak  of.  My  design  is  to  show, 
not  what  is  law  here  or  therej  but  what  is  law :  As  Plato, 
Aristotle,  Oicero,  and  divers  others  have  done,  without 
taking  upon  them  the  profession  of  the  study  of  the  law.' 

J*[jonhe  Having  stated  generally  the  nature  of  the  science  of 

jnrispru-  Jurisprudence,  and  the  manner  in  which  I  think  it  ought  to 
"  be  expounded,  I  proceed  to  indicate  a  few  of  its  uses. 

I  would  remark,  in  the  first  place,  that  a  well-grounded 
study  of  the  principles  which  form  the  subject  of  the  science, 
would  be  an  advantageous  preparative  for  the  study  of  Eng- 
lish Law. 

To  the  student  who  begins  the  study  of  the  English  Law, 
without  some  previous  knowledge  of  the  rationale  of  law  in 
general,  it  naturally  appears  an  assemblage  of  arbitrary  and 
unconnected  rules.  But  if  he  approached  it  with  a  well- 
grounded  knowledge  of  the  general  principles  of  jurispru- 
dence, and  with  the  map  of  a  hodj  of  law  distinctly  im- 
pressed upon  his  mind,  he  might  obtain  a  clear  conception  of 
it  (as  a  system  or  organic  whole)  with  comparative  ease  and 
rapidity. 

With  comparative  ease  and  rapidity  he  might  perceive 
the  various  relations  of  its  various  parts ;  the  dependence  of 
its  minuter  rules  on  its  general  principles ;  and  the  subordi- 
nation of  such  of  these  principles  as  are  less  general  or  exten- 
sive, to  such  of  them  as  are  more  general,  and  run  through 
the  whole  of  its  structiu*e. 

Li  short,  the  preliminary  study  of  the  general  principles 
of  jurisprudence,  and  the  mental  habits  which  the  study  of 
them  tends  to  engender,  would  enable  him  to  acquire  the 
principles  of  English  jurisprudence  in  particular,  far  more 
speedily  and  accurately  than  he  possibly  could  have  acquired 
them  in  case  he  had  begun  the  study  of  them  without  the 
preparative  discipline. 

There  is  (I  believe)  a  not  unprevalent  opinion  that  the 
study  of  the  science  whose  uses  I  am  endeavouring  to  de- 
monstrate, might  tend  to  disqualify  the  student  for  the 
practice  of  the  law,  or  to  inspire  him  with  an  aversion  to 
the  practice  of  it.  That  some  who  have  studied  this  science 
have  shown  themselves  incapable  of  practice,  or  that  some 
who  have  studied  this  science  have  conceived  a  disg^t  for 
practice,  is  not  improbably  a  fact.  But  in  spite  of  this  seem- 
mg  experience  in  favour  of  the  opinion  in  question,  I  deny 
that  the  study  itself  has  the  tendency  which  the  opinion  im- 
putes to  it. 
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A  weU-grounded  knowledge  of  the  general  principles  of  Lkot. 
jurisprudence  helps,  as  I  have  said,  to  a  well-grounded  XL 
Knowledge  of  the  principles  of  English  jurisprudence ;  and  '  '  ' 
a  previous  well-grounded  knowle&e  of  the  principles  of 
Knglish  jurisj^rudence  can  scarcely  incapacitate  the  student 
for  the  acquisition  of  practical  knowledge  in  the  chambers 
of  a  conveyancer,  pleader,  or  draftsman.  Armed  with  that 
previous  Imowled^e,  he  seizes  the  rationale  of  the  practice 
which  he  there  witnesses  and  partakes  in,  with  comparative 
ease  and  rapidity ;  and  his  acquisition  of  practical  know- 
ledge, and  practical  dexterity  and  readiness,  is  much  less 
irksome  than  it  would  be  in  case  it  were  merelv  empirical. 
Insomuch  that  the  study  of  the  general  principles  of  juris- 
prudence, instead  of  having  any  of  the  tendency  which  the 
opinion  in  question  imputes,  to  it,  has  a  tendencv  (by 
ultimate  consequence)  to  qualify  for  practice,  and  to  lessen 
the  natural  repugnance  with  which  it  is  regarded  by  be- 
ginners. 

The  advantage  of  the  study  of  common  principles  and  ^*«" 
distinctions,  and  of  history  considered  as  a  preparative  for  prauia.  ° 
the  study  of  one*s  own  particular  system,  is  fully  appreciated 
in  Prussia :  a  country  whose  administrators,  for  practical 
skill,  are  at  least  on  a  level  with  those  of  any  country  in 
Europe. 

In  the  Prussian  Universities,  little  or  no  attention  is 
ffiYen  by  the  Law  Faculty  to  the  actual  law  of  the  coimtry. 
Their  studies  are  wholly  or  almost  entirely  confined  to  the 

general  principles  of  law ;  to  the  Koman,  Canon,  and  Feudal 
w,  as  the  sources  of  the  actual  system :  the  Government 
trusting  that  those  who  are  acquainted  with  such  general 
principles  and  with  the  Iiistorical  basis  of  the  actual  system, 
will  acquire  that  actual  system  more  readily,  as  well  as 
more  groundedly,  than  if  tliey  had  been  at  once  set  down 
to  the  study  of  it,  or  had  tried  to  acquire  it  empirically. 

*  In  the  Prussian  states,*  says  Savigny,  ^  ever  since  the 
establishment  of  the  Landrecht,  no  order  of  study  has  ever 
been  prescribed;  and  this  freedom  from  restramt,  sanc- 
tioned by  the  former  experience  of  the  German  Universi- 
ties, has  never  been  infringed  upon.  Even  the  number  of 
professors,  formerly  required  on  account  of  the  Common 
Law  (Oemeines  MechtX  has  not  been  reduced,  and  the 
curators  of  the  universities  have  never  led  either  the  profes- 
sors or  the  students  to  believe,  that  a  part  of  the  lectures, 
formerly  necessary,  were  likely  to  be  dispensed  with. 
Originally  it  was  iliought  advisable  that,  in  each  Univer- 
sity, one  chair  at  least  should  be  set  apart  for  the  Prussian 
law,  and  a  considerable  prize  was  offered  for  the  best 
manual.  But  even  this  was  subsequently  no  longer  re- 
quired ;  and,  up  to  the  present  time,  the  Prussian  law  has 
not  been  taught  at  the  University  of  Berlin.  The  established 
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examinations  are  formed  upon  the  same  principle;  the 
first,  on  the  entrance  into  real  matters  of  business,  turn- 
ing exclusively  on  the  common  law,  the  next  period  is 
set  apart  for  the  directly  practical  education  of  tne  juris- 
consults ;  and  the  two  following  examinations  are  the  first 
that  have  the  Landrecht  for  their  subject-matter ;  at  the 
same  time,  however,  without  excluding  the  common  law. 
At  present,  therefore,  juridical  education  is  considered  to 
consist  of  two  halves ;  the  first  half  (the  university)  in- 
cluding only  the  learned  groundwork ;  the  second,  on  the 
other  hand,  having  for  its  object  the  knowledge  of  the 
Landrecht,  the  knowledge  of  the  Prussian  procedure,  and 
practical  skill.  ^  * 

The  opinion  I  have  expressed  was  that  of  Eble,  Mans- 
field,t  and  others  (as  evinced  by  their  practice),  and  was  re- 
commended by  Sir  VVUliam  Blackstone,  more  tnan  a  century 

Backed  by  such  authority,  I  think  I  may  conclude  that 
the  science  in  question,  if  taught  and  studied  skilfully  and 
efiectually,  and  with  the  requisite  detail,  would  be  no  incon- 
siderable help  to  the  acquisition  of  English  Law. 

I  may  also  urge  the  utility  of  acquiring  the  talent  of 
seizing  or  divining  readily  the  principles  and  provisions 
(through  the  mist  of  a  strange  phraseology)  of  other 
systems  of  law,  were  it  only  in  a  mere  practical  point  of 
view: 

1.  With  a  view  to  practice,  or  to  the  administration  of 
justice  in  those  of  our  foreign  dependencies  wherein  foreign 
systems  of  law  more  or  less  obtain.  2.  With  a  view  to  me 
systems  of  law  founded  on  the  Roman  directly,  or  through 
tne  Canon  or  the  Roman,  which  even  at  home  have  an 
application  to  certain  classes  of  objects.  8.  With  a  view 
to  questions  arising  incidentally,  even  in  the  Courts  which 
adnunister  indigenous  law.  4.  With  a  view  to  the  ques- 
tions in  the  way  of  appeal  coming  before  the  Privy  Council : 
A  Court  which  is  bound  to  decide  questions  arising  out  of 
numerous  systems,  without  the  possibility  of  judges  or  ad- 
vocates having  any  specific  knowledge  of  them :  an  evil  for 
which  a  famiflarily  with  the  general  principles  of  law  on  the 
part  of  the  Court  and  advocates  is  the  only  conceivable 
palliative. 

*  Savignj",  Vom  Beruf^  etc.,  Hay  ward's  translation,  p.  165. 

f  *  Lord  Hale  often  said,  the  true  grounds  and  reasons  of  law 
were  so  well  delivered  in  the  (Roman)  Digests,  that  a  man  could 
never  understand  law  as  a  science  so  well  as  by  seeking  it  there,  and 
therefore  lamented  much  that  it  was  so  little  studied  in  England.' — 
Burnet's  Life^  p.  7. 

X  Blackstone  recommends  the  study  of  the  Law  of  Nature,  and 
of  theJ|ioman  Law,  in  connection  with  the  study  of  the  particular 
grounds  of  our  own.  By  Law  of  Nature,  etc  he  seems  to  mean  the 
very  study  which  I  am  now  commending. 
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For^  certainly,  a  man  familiar  with  such  prindples,  as       Lbot. 
detached  from  any  particular  systems,  and  accustomed  to         XI. 

seize  analogies,  will  be  less  puzzled  with  Mahommedui  or   ' '"^ 

Hindoo  insntutions  than  if  he  knew  them  only  m  conoreto, 
as  they  are  in  his  own  system ;  nor  would  he  be  quite  so 
inclined  to  bend  eyery  Hmdoo  institution  to  the  model  of  his 
own. 

And  (secondly)  without  some  familiarity  with  foreign 
systems,  no  lawyer  can  or  will  appreciate  accurately  the  <fe- 
feets  or  merits  of  his  own. 

And  as  a  well-grounded  knowledge  of  the  science  whoso 
usee  I  am  endeavouring  to  demonstrate,  would  facilitate  to 
the  student  the  acquisition  of  the  English  Law,  so  would  it 
enable  him  to  apprehend,  with  comparative  ease  and 
rapidity,  almost  any  of  the  foreign  systems  to  which  he 
might  direct  his  attention.  So  numerous,  as  I  have  said, 
are  the  principles  common  to  systems  of  law,  that  a  lawyer 
who  has  mastered  the  law  which  obtains  in  his  own  coun- 
try, has  mastered  implicitly  most  of  the  substance  of  the 
law  which  obtains  in  any  other  community.  So  that  the 
difficulty  with  which  a  lawyer,  versed  in  the  law  of  his 
own  country,  apprehends  the  law  of  another,  is  rather  the 
result  of  differences  between  the  terms  of  the  systems,  than 
of  substantial  or  real  differences  between  their  maxims  and 
rules. 

Now  the  obstacle  to  the  apprehension  of  foreign  systems 
which  is  opposed  by  their  technical  langu^e,  mi^ht  m  part 
be  obviated  or  lightened  to  the  student  of  General  Jurispru- 
dence, if  the  science  were  expounded  to  him  competently,  in 
the  method  which  I  shall  endeavour  to  observe.  If  the  ex- 
position of  the  science  were  made  agreeably  to  that  method, 
it  would  explain  incidentally  the  leading  terms,  as  well  as 
the  leading  principles,  of  the  Roman  or  Oi^-il  Law.  And  if 
the  student  were  possessed  of  those  terms,  and  were  also 
grounded  thoroughly  in  the  law  of  his  own  country,  he 
would  master  with  little  difficulty  tlie  substance  of  the 
Boman  system,  and  of  any  of  the  modern  systems  which  are 
mainly  derivatives  from  the  Eoman. 


SioiiON  in. — Analysis  of  Pervading  Notions. 


LECTURE  Xn. 
Analysis  of  the  term  Right — Person,  8^c, 

Bt  the  analysb  contained  in  the  first  six  lectures  deter-       ^^F* 
mining  the  provmce  of  jurisprudence  and  thereby  defining  the   .    ^^* 
tenn  law  in  its  strict  sense,  1  have  in  part  effected  the  object 
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the  necessity  of  which  I  adverted  to  in  the  last  lecture, 
namely,  of  determining  by  careM  analysis  the  meaning  of  the 
terms  employed  in  the  science  which  I  am  expounding.  In 
further  pursuance  of  that  object,  I  shall  now  endeavour  to 
unfold  the  essential  properties  of  Rights :  meaning  by  Bights, 
legal,  rights ; — rights  which  are  creatures  of  Law  strictly  or 
simply  so  called. 

There  are,  indeed,  Bights  which  arise  from  other  sources: 
namely,  from  the  laws  of  God  or  Nature,  and  from  laws 
which  are  sanctioned  morally.  But  these  I  shall  not  pause 
to  examine  formally,  although  I  shall  advert  to  them  in 
the  course  of  the  ensuing  Lectures.  At  present.  I  dismiss 
them  with  the  following  remarks.  Ist,  Like  tne  Obliga- 
tions to  which  they  correspond,  they  are  imperfect^  in  so  far 
as  they  are  not  armed  with  the  legal  sanction.  2ndly,  The 
Bights  (if  such  they  can  be  called)  which  are  conferred  by 
positive  morality,  partake  of  the  nature  of  the  source  from 
which  they  emanate.  So  far  as  positive  morality  consists 
of  laws  improper,  the  rights  which  are  said  to  arise  from  it 
are  rights  hy  way  of  analogy. 

For  example,  rights  derived  from. the  Law  of  Nations 
are  related  to  rights  derived  from  positive  Law,  by  a  Mnt 
resemblance.  They  are  neither  armed  with  the  legal 
sanction,  nor  are  they  creatures  of  Law  established  by  de- 
terminate superiors.  They  are  not  therefore  rights  strictly 
so  called.  But,  according  to  received  language,  they  are 
called  rights ;  thus,  for  example,  we  speak  of  rights  created 
by  treaty. 

In  attemptii^  to  explain  the  nature  of  a  legal  Bight,  I 
must  advert  to  the  import  of  the  following  terms : 

1st,  Law,  Duty,  and  Sanction.  For,  though  every  law 
does  not  create  a  right,  every  right  is  the  creature  of  Law. 
And,  though  every  oblieution  and  sanction  does  not  imply 
a  right,  every  right  implies  an  obligation  and  a  sanction. 

2ndly,  Person,  Thing,  Act  and  Forbearance.  For 
rights  reside  in  persons,  and  relate  to  persons,  things,  acts 
and  forbearances,  as  the  matter  about  which  they  are  con- 
versant. 

Srdly,  Injury,  Wron^,  or  Breach  of  Obligation  or  Duty 
by  commission  or  omission.  For  as  rights  imply  obliga- 
tions and  sanctions,  so  do  obligations  or  sanctions  imply 
possible  injuries  or  wrongs. 

4thly,  Intention  and  Negligence  (including  under  the 
latter  of  these  terms  what  may  be  called  rashness  or  teme- 
rity). For  every  injury  supposes  intention  or  negligence 
on  the  part  of  the  wrongdoer. 

6thiy,  Will  and  Motive.  For  the  import  of  the  ex- 
pressions ^  toiW  and  *  motive '  is  implied  in  tne  import  of  the 
expressions  *  intention '  and  '  negligence,^  And  obligations 
and  sanctions  operate  upon  the  wUl  of  the  obliged,  and  are 


*  Right  *  and  Implicated  Notions, 

thereby  distiiiguished  from  the  campiiUianf  which  (for  want 
of  a  better  name)  may  be  styled  merely  physical. 

I  shall  also  interpose  an  explanation  of  Political  or  Civil 
Liberty : — a  term  not  unfrequently  synonymous  with  right ; 
but  which  often  denotes  sirfiply  exemption  from  obligation^ 
conferred  by  permission.  For  it  will  be  shown  in  the  sequel 
that  when  the  law  only  permits,  it  as  clearly  confers  a  right 
as  when  it  commands. 

While  attempting  to  explain  the  import  of  the  term 
*  Right/  and  touching  upon  tne  import  of  the  several  terms 
or  expressions  which  I  have  now  enumerated,  I  shall  advert 
to  the  ambiguities  by  which  some  of  them  are  obscured. 
Each  of  these  expressions  is  so  implicated  with  the  rest,  that 
the  explanation  of  any  one  of  them  involves  allusions  to  the 
others.  For  this  reason,  the  student,  after  a  careful  perusal 
of  the  analysis  of  pervading  notions  contained  in  this  section 
of  the  present  work,  should  reperuse  in  detail  every  part  of 
the  section  so  as  to  appreciate  its  bearing  upon  the  whole. 

Every  Law  (properly  so  called)  is  a  Command, 

By  every  command,  an  Obligation  is,  by  virtue  of  the 
corresponding  sanction,  imposed  upon  the  party  to  whom  it 
is  addressed  or  intimated. 

Every  Obligation  or  Duty  (terms  which,  for  the  present, 
I  consider  as  synonymous)  is  positive  or  negative.  In  other 
words,  the  party  upon  whom  it  is  incumbent  is  commanded 
to  do  or  perform,  or  is  commanded  to  forbear  or  abstain. 

A  duty  to  deliver  goods  agreeably  to  a  contract,  to  pay 
damages  in  satisfaction  of  a  wron^,  or  to  yield  the  possesion 
of  land  in  pursuance  of  a  judicial  order,  is  a  positive  duty. 
A  duty  to  abstain  from  killing,  from  taking  the  goods  of 
another  without  his  consent,  or  from  entering  his  land 
without  his  licence,  is  a  negative  duty. 

I  observe  that  forbearances  have  been  styled  by  Mr. 
Bentham*  m^ative  services.  But  the  expression  seems 
hardly  authorized  by  established  language.  If  you  abstain 
from  knocking  me  on  the  head,  or  from  taking  my  purse, 
or  from  blacKening  my  reputation,  it  can  scarcely  be  said 
with  propriety  that  ^  you  render  me  a  service.'  Bentham 
seems  to  have  transferred  to  the  object  of  a  duty,  an  expression 
which  applies  correctly  to  the  duty  itself.  For  we  may 
properly  speak  of  a  negative  duty. 

jDuties  may  also  be  distinguished  into  relative  and  o^ 
ndute. 

A  relative  duty  is  incumbent  upon  one  party,  and  an- 
swers to  a  right  residing  in  another  party.     Where  a  duty 
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is  absolute^  there  is  no  nght  to  wMcli  it  answers.  The 
definition  of  the  latter  is  thus  merely  negative,  and  hence 
the  full  explanation  of  absolute  duties  is  inevitably  post- 
poned to  the  explanation  of  rights,  and  the  duties  which 
answer  to  rights. 

Since  rights  reside  in  persons,  and  since  persons,  things, 
acts,  Kmdi  forbearances  are  the  subjects  or  objects  of  rights,  I 
must  advert  to  the  respective  significations  of  these  various 
related  expressions,  before  I  address  inyself  to  rights,  and  to 
the  obligations  to  which  they  answer. 

Persons  are  divisible  into  two  classes: — phydcal  <» 
natural  persons,  and  legal  or  fictitious  persons.  The  ex- 
pression ^physical'  or  ^natural'  is  here  used  merely  to 
distinguish  persons,  properly  so  called,  from  persons  which 
are  such  by  a  figment.  When  I  speak  of  ^persons '  simply, 
I  mean  physical  or  natural  persons. 

By  a  physical  or  natural  person,  or,  bj  2k  person  simply, 
I  mean  homo,  or  a  man,  in  ihe  largest  signification  of  the 
term :  that  is  to  say,  as  including  every  bemg  which  can  be 
deemed  human.  This  is  the  meaning  which  is  given  to  the 
term  person,  in  familiar  discourse.  And  this,  I  believe,  is 
the  meaning  which  is  given  to  it  by  the  Roman  Lawyers 
(firom  whose  writings  it  has  been  borrowed  by 'modem 
jurists)  when  they  denote  by  it  a  physical  or  natural  person, 
and  not  a  legal  or  fictitious  one. 

Many  of  the  modem  Civilians  have  narrowed  this  simple 
import  of  the  term  person. 

They  define  a  person  thus :  *  homo,  cum  statu  suo  con- 
sideratus : '  *  a  '  human  being,  invested  with  a  condition  or 
statusJ  And,  in  this  definition,  they  use  the  term  status  in 
a  restricted  sense:  As  including  only  those  conditions 
which  comprise  rights ;  and  as  excluding  conditions  which 
are  purely  onerous  or  burthensome,  or  which  consist  of 
duties  merely. 

Agreeably  to  this  definition,  as  so  imderstood  by  them, 
a  person  is  a  human  being  invested  with,  or  capable  of 
rights. 

But  this  I  am  convinced  was  not  the  notion  attached  to 
the  term  *  person'  by  the  Roman  Lawyers  themselves,  when 
they  denoted  by  it  a  physical  or  natural  person. 

For  not  only  is  status  in  man^  passages  of  the  classical 
jurists  ascribed  to  slaves,  but  in  all  their  divisions  of 
persons  slaves  are  considered  as  persons.  The  words  '  o«r- 
sona  *  and  *  homo '  are,  moreover,  used  by  Gains  as  well  as 
in  various  passages  of  the  Listitutes  and  Digest  of  Justinian 
as  synonymous  expressions.  *  Summa  divisio  de  jure  per- 
sonarum,  hsec  est :  quod  omnes  homines  aut  liberi  sunt  aut 
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Mm.'  Affain :  '  Sequitur  de  jure  personarum  alia  divisio,  Lbot. 
Nam  quaDOam  persofUe  sui  juris  sunt ;  qusBdam  alieno  juri  XIL 
subjectSD.  Sea  rureus  earum  personarum  quae  alieno  jnri  ^""^  •  "  ' 
subjectsB  sunt,  alisB  in  potestate^  aliae  in  manu,  aliae  in 
mancipio  sunt.  Yideamus  nunc  de  iis  quae  alieno  juri 
BubjectsB  sunt :  Ac  prius  dispiciamus  de  iis  ^ui  in  alien^  po- 
testote  sunt.  In  potes^ate  itaque  sunt  serm  dominorum.'  * 
Now,  down  to  the  time  of  the  Antonines,  slaves  had  no 
rights)  and  although  under  certain  constitutions  of  these 
emperors  they  enjoyed  some  degree  of  protection  against 
the  yiolence  of  their  masters,  there  is  no  trace  of  that  cir- 
cumstance having  been  adverted  to  by  the  institutional 
writers  when  they  classed  slaves  amongst  persons.  Homo 
and  fersona  are  in  the  above  passages  applied  indifferentl^i 
and  it  is  dear  that  the  word  pers&rut,  as  well  in  tlieae  as  m 
many  other  passaf2:es  which  might  be  cited,  is  used  in  the 
familiar  or  vulgar'bense.  as  denoting  any  human  being. 

The  modem  limitation  of  the  term  ^person '  to  *  human  SIS'*®' 
beings  considered  as  invested  with  rights^  appears  to  have  n»ta*»ke. 
arisen  thus:  1st,  A  person  was  demied  by  many  of  the 
modem  Civilians  (although  there  is  no  classical  authority 
for  the  definition),  as  '  a  human  being  bearing  a  status  or 
condition.'  2ndly,  The  authors  of  the  definition  used  the 
term  '  status '  in  a  peculiar  and  narrow  sense.  They  assumed 
that  every  status  comprises  rights^  or,  at  least,  capacities  to 
acquire  or  take  rights :  whereas,  as  I  shall  more  liilly  show 
in  the  sequel,  status  was  applied  by  the  Boman  lawyers  to 
various  conditions  of  persons  considered  merely  with  regard 
to  their  incapacities. 

The  truth  appears  to  be  that  the  authors  of  the  definition 
considered  the  term  ^status*  as  equivalent  to  the  term 
*  caput  \^  a  word  denoting  conditions  of  a  particular  class: 
conditions  which  do  comprise  rights,  and  comprise  rights 
so  numerous  and  important,  that  the  conditions  or  status  of 
which  those  rights  are  constituent  parts,  are  marked  and 
distinguished  bv  a  name  importing  pre-eminence. 

I  am,  therefore,  justifiea  by  authority,  as  well  as  by  the 
convenience  which  results  from  it,  in  imputing  to  the  term 
person  (as  denoting  a  physical  or  natural  person)  the  fiEuniliar 
or  vulgar  meaning ; — namely,  as  equivalent  to  homOj  or '  man ' 
in  the  largest  signification  of  the  term. 

But,  instead  of  denoting  a  man  (or  human  beinf/),  person  •  Penotf 
sometimes  denotes  tiie  condition  or  statues  with  whidi  a  man  ij^nnnou 
is  invested.  And  taking  the  term  in  this  signification,  every  Jl^^on-'**"'* 
human  being  who  has  rights  and  duties  bears  a  number  of  dition; 
persons.    '  Unus  homo  sustinet  plures  personas.'    For  ex- 
ample, every  human  being  who  has  rights  and  duties,  is 
cOwen  ot  foreigner :  that  is  to  say,  he  is  either  a  member  of 

*  Gaii  Institntionwn  Comment..  Lib.  I.  §  9, 49-52. 
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Pabt  I.     a  gwen,  independent  society,  or  he  is  not  a  member  of  that 
§8.         riven  independent  society.    He  is  also  a  son.    Probably, 

''""  '  '  he  is  hvsbmd  aad  father.  It  may  happen,  moreover,  that  ne 
is  gitardian  or  tutor.  "Bis  prof  esston  or  calling  may  give  him 
distinctive  rights,  or  may  subject  him  to  distinctive  duties. 
And  with  the  various  conditions  or  status  of  citizen,  son, 
husband,  &,ther,  guardian,  or  tutor,  he  may  combine  the 
condition  of  judge,  or  of  member  of  the  supreme  legisla- 
ture, and  so  on  to  infinity. 

The  term  ^  person,^  as  denoting  a  condition  or  status,  is 
therefore  equivalent  to  character.  It  signified  originally,  a 
mask  womby  a  player,  to  mark  the  character  whidi  he  bore 
in  the  piece:  and  is  transferred  by  a  metaphor  to  the 
character  itself.  By  a  further  metaphor  it  is  transferred  from 
dramatic  character  to  legal  condition.  For  men  as  subjects 
of  law  are  distinguished  by  conditionsj  just  as  players  by  the 
characters  which  they  present.  By  the  Greek  commentators 
and  translators,  the  equivalent  for  persona  is  TrpoaoTror,  which 
correctly  renders  both  the  original  and  the  metaphorical 
meaning. 

Fietittou  or  Fictitious  or  legal  persons  are  of  three  kinds :  1st,  Some 
"^  ""  are  collections  or  aggregates  of  physical  persons:  2ndly, 
others  are  things  in  the  proper  signification  of  the  term : 
drdly,  others  are  collections  or  aggregates  of  rights  and 
duties.  The  collegia  of  the  Boman  Law,  and  the  corpora- 
tions aggregate  of  the  English,  are  instances  of  the  first :  the 
prcedium  dominans  and  serviens  of  the  Boman  Law,  is  an 
mstance  of  the  second :  the  hcereditas  jacens  of  the  Boman 
Law,  is  an  instance  of  the  third. 

The  nature  of  legal  persons  is  various,  and  the  ideas  for 
which  they  stand  extremely  complex.  They  are  persons  by 
a  figment,  and  for  the  sake  of  brevity  in  discourse.  By 
ascribing  rights  and  duties  to  feigned  persons,  instead  of  the 
physical  persons  whom  they  in  truth  concern,  we  are  fre- 
quently able  to  abridge  our  descriptions  of  them. 

To  take  the  easiest  instance ; — ^the  pradium  dominans  and 
serviens  of  the  Boman  Law.  A  servitus  or  easement  over 
one  preedium  resides  in  every  person  who  occupies  another 
prcedium :  meaning  by  a  praaium  a  given  piece  of  land,  or 
a  given  building  with  the  land  on  which  it  is  erected.  The 
servitude  or  easement  in  question  (as,  for  instance,  a  right 
of  way)  is  ascribed,  by  a  fiction,  to  one  of  these  pradia ;  and, 
by  a  similar  fiction,  a  duty  to  bear  the  exercise  of  the  servi- 
tude is  imputed  to  the  other.  The  first  is  styled  dominans ; 
the  latter  serviens.  In  English  Law  we  should  say  that  the 
easement  (i.e.  the  jus  servitvtis)  is  appurtenant  to  lands  or 
messuages.  In  truth,  the  right  resides  in  every  physical 
person  who  successively  owns  or  occupies  the  prtedvwm 
styled  dominans :  and  avails  against  every  physical  person 
who   successively  owns  or  occupies  the  prtsdium  styled 
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Mmetw.    But  by  imputing  these  rights  and  obligations  to       Lbot. 
the  pr€Bdia  themselves,  and  hj  talking  of  them  as  if  they        XII. 
were  persons,  we  express  the  rights  and  duties  of  the  persons    '~     • 
who  are  really  concerned,  with  greater  conciseness. 

To  take  another  instcmce.  Hareditas  jacetia  was  a  term 
employed  in  the  Boman  Law  to  denote  the  whole  of  the 
rights  and  obligations  which,  at  any  instant  of  time  during 
the  period  which  intervenes  between  the  death  of  the  testator 
or  intestate,  and  the  heir's  acceptance  of  the  inheritance, 
would  have  devolved  upon  an  heir  at  that  instant  entering 
upon  the  inheritance.  This  mass  of  rights  and  obligations 
was  by  a  fiction  styled  a  person,  and  this  fiction  was  a  con- 
venient way  of  expressing  that  any  benefit  accruing  to  the 
inheritance  during  the  above  period,  would  enure  to  the 
benefit  of  the  heir. 

As  intimately  concerning  persons  1  shall  here  interpose  JJJJ  q^i 
a  remark  on  the  meaning  of  Itberttf,  Liberty. 

Freedom,  Liberty,  are  terms  denoting  the  absence  of 
restraint.  Civil,  Political,  or  Legal  Liberty,  is  the  absence 
of  legal  restraint,  whether  such  restraint  has  never  been  im- 
posed^ or,  having  been  imposed,  has  been  withdrawn. 

Liberty  and  Kight  are  synonymous  *,  since  the  liberty  of 
acting  according  to  one's  will  would  be  altogether  illusory  if 
it  were  not  protected  firom  obstruction,  'fiiere  is  however 
this  difference  between  the  terms.  In  Liberty,  the  promi- 
nent or  leading  idea  is,  the  absence  of  legal  restraint :  whilst 
the  security  or  protection  for  the  enjoyment  of  that  liberty 
is  the  secondaiy  idea.  Kight,  on  the  other  hand,  denotes 
the  protection  and  connotes  the  absence  of  Kestraint. 

If  the  protection  afibrded  by  the  Law  be  considered  as 
afforded  against  private  persons,  the  word  Eight  is  commonly 
employed.  If  against  the  Government,  or  rather  against 
Bome  member  of  the  Govermnent,  Libert^  is  more  frequently 
used :  e.g,  the  Liberties  of  Englishmen.  Liberty  and  Bight 
are  not  however  alwavs  coextensive,  since  the  security  for 
the  enjoyment  of  the  K)rmer  may  in  part  be  left  to  the  moral 
and  religious  sanctions. 

(Sed  ^wBre,)  Whether  Liberty  can  ever  mean  anything 
but  the  right  to  dispose  of  one's  person  at  pleasure  P  Liberty 
or  Freedom  to  deal  with  an  external  suoject  seems,  how- 
ever, to  be  equivalent  to  *  Bight  to  deal  with  it.'  In  this 
sense  liberty  is  included  in  the  term  *  personal  security.' 

On  the  whole,  Kight  and  Liberty  seem  to  be  synony- 
mous:— either  of  them  meaning,  1st,  permission  on  the  put 
of  the  Sovereign  to  dispose  of  one's  person  or  of  any  external 
subject  (subject  to  restrictions,  of  course) ;  2ndljr,  security 
against  others  for  the  exercise  of  such  ri^ht  and  hberty. 

Where  protection  is  afibrded.  Bight  is  the  proper  word. 
Ab  against  tne  sovereign,  there  can  be  no  legal  right. 
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Physical  freedom  is  the  absence  of  external  obstacles ; 
t.6.  the  absence  of  causes  which  operate  independently 
of  the  win.  Moral  freedom  is  the  absence  of  motives  of 
the  painful  sort. 


LECTURE  XIII.  . 
Things  and  their  relation  to  Rights, 


Leot.  BLiviNG  considered  the  import  of  person,  1  proceed  to  the 

XIII.        ^gnifications  of  Thing,  Act  and  Forbearance, 

Things  are  svich.  permanent  objects,  not  being  persons,  as 

sti^and  *     are  sensible,  or  perceptible  through  the  senses.     Such  (for 

MuieSthe     example)  is  a  field,  a  house,  a  horse,  a  garment,  a  piece  of 

word.  coined  gold.    Such  is  a  quantity  of  coined  or  uncoined  gold, 

determined  or  ascertained  bj  number  or  weight.    Such  is  a 

quantity  of  cloth,  corn,  or  wme,  determined  or  ascertained  by 

measure. 

Things  are  opposed,  on  the  one  hand,  to  persons ;  and, 
on  the  other,  to  the  acts  of  the  persons,  and  to  facts  or 
events. 

Things  resemble  persons  in  this :  That  they  are  permja- 
nent  objects  which  are  perceptible  through  the  senses.  They 
differ  from  persons  in  this :  That  Persons  are  invested  ynm 
rights  and  subject  to  obligations,  or,  at  least,  are  capable  of 
both :  Things  are  essentially  incapable  of  rights  or  obliga- 
tions ;  although  (l)y  a  fiction)  they  are  sometmies  considered 
as  persons,  and  rights  or  obligations  are  ascribed  or  imputed 
to  them  accordingly. 

They  differ  from  facts  or  events  in  this :  That  things  are 
permanent  external  objects ;  whilst  facts  or  events  are 
transient  objects.  In  dmwing  the  line  I  am  frur  from  aspir- 
ing to  exactness  of  definition.  If  I  endeavoured  to  define 
exactly  the  meaning  of  *  permanent  object,*  I  should  enter 
upon  the  perplexing  question  of  sameness  or  identity.  If 
I  endeavoured  to  define  exactly  the  meaning  of  *  sensible 
obiect/  I  should  enter  upon  the  interminable  question  about 
thi  difference  1>etween  ^d  <md  matter,  or  ^rdpient  and 
perceived.  And,  in  either  case,  I  should  thrust  a  treatise 
upon  Intellectual  Philosophy  into  a  series  of  discourses  upon 
Jurisprudence.  I  have  accordingly  indicated  rather  than 
determined  the  boundary,  and  must  leave  my  hearers  to 
settle  it  for  themselves,  according  to  their  own  fSashion.  The 
discretion  which  prompts  my  reserve  will  be  understood  by 
those  who  have  tiumed  a  portion  of  their  attention  to  the 
Philosophy  of  the  Human  Mind,  and  wiU  meet  with  appro- 
bation rather  than  censure. 


*  Thing' 

But,  to  avoid  a  veory  perplexing  ambiguity,  I  must  note 
two  distinct  significations  of 'pennanent  and  ^  transient.' 

The  expression  ^permanent '  when  applied  to  a  sensible 
object  in  the  sense  already  employed  imports  that  the  object 
80  described  is  perceptible  repeatedly,  and  is  considered  by 
those  who  repeatedly  perceive  it,  as  being  one  and  the  same 
object.  Thus,  the  horse  or  the  house  of  to-day  is  the  horse 
or  nouse  of  yesterday ;  in  spite  of  the  intervening  changes 
which  its  appearance  may  have  undergone. 

The  trariient  sensible  objects  which  rank  with  facts  or 
events,  are  not  perceptible  repeatedly.  They  exist  for  a 
moment :  disappear :  and  never  reciur  to  the  sense,  although 
they  may  be  recalled  by  the  memory.  Taking  the  terms  in 
these  significations,  all  things  are  ^^er/na^ie?}/,  and  no  things 
are  transient. 

But,  taking  the  terms  in  other  significations,  things  may 
be  distinguished  into  permanent  and  transient,  or  into  such 
as  are  more  permanent  and  such  as  are  less  permanent.  For 
some  are  more  enduring ;  others  are  less  enduring.  Some 
retain  the  forms  which  give  them  their  actual  names  for  a 
long^,  others  for  a  shorter  period. 

The  purpose  of  this  last  distinction  will  appear  clearly 
when  I  consider  the  kinds  and  sorts  into  which  things  are 
divisible:  especially  the  hind  of  things  which  have  been 
styled  y^w^ we,  and  the  sort  of  fungible  things  qit^  usu  con- 
iumuntur, 

Besuming  the  definition  of  a  thing,  I  mean  by  a  thing 
(as  contradistinguished  from  an  eveyii)  any  permanent  ex- 
ternal o^ect  not  a  person — meaning  by  *  permanent,' '  ca- 
pable of  being  perceived  repeatedly,^ 

From  the  import  of  the  term  thing  (in  the  strict  sense  of 
the  word  and  as  opposed  to  person  and  event)  I  proceed  to 
certain  other  meanings  of  the  term,  which,  unless  distin- 
guished, are  apt  to  perplex  the  student.  - 

And,  first,  ^ res^  (or  thing)  as  used  by  the  Boman 
Lawyers  is  frequently  extended  from  things  strictly  so 
called,  to  acts  ajidforiearances  considered  as  tlie  objects  of 
duties  and  of  the  corresponding  rights.  For  example, 
K  you  are  bound  by  virtue  of  a  contract  to  rfo  or  to  forbear 
from  certain  acts,  the  acts  or  forbearances  to  which  you  are 
obliged,  and  to  which  the  opposite  party  has  a  corresponding 
right,  are  res  or  things  in  this  extended  sense  of  the  word. 

A  more  remarkable  and  a  more  perplexing  use  of  the 
term  is  the  following. 

Things  are  divided  by  the  Roman  Lawyers  into  corporeal 
and  incorporeal. 

By  '  CorporeaV  things  (res  coiporales\  they  understood, 
according  to  the  philosophical  jargon  which  they  borrowed 
from  the  Qreeks, '  Tangible '  things  (res  qua  tangi  possunt), 
meaning  by  '  tangible,^  sensible  or  perceptible  through  the 
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Pabt  I.     senses.     For  in  the  language  of  the  Stoics  and  also  of  the 
§  3.        Epicureans  the  various  sensations  were  considered  as  modi- 
^       ^     •^  fications  of  the  sensation  of  touch.* 

Under  corporeal  things  are  included, 

1st,  Things  strictly  so  called :  that  is  to  say,  permanent 
external  objects  no^  persons.  2ndly,  Persons  com^dered  as  the 
subjects  of  rights  and  duties  residing  in,  or  incumbent  upon 
others.  3rdly,  Acts  and  Forbearances,  considered  as  the 
objects  of  rights  and  obligations.  To  forbearances  indeed 
the  term  res  corporales  will  not  apply  strictly,  but  is  ex- 
tended to  them  partly  for  conyenience  and  psjrtly  because 
the  acts  to  be  forborne  are  perceptible  by  the  senses. 

By  *  incorporeal  things/  they  understood  rights  and 
obligations  themselves :  '  Ea  quae  in  jure  consistunt : '  velut 
'jus  hereditatis,'  'jus  utendi  fruendi,*  'jus  servitutis,'  *  obUgt^ 
tioneSj  quoquo  modo  contractsB.* 

In  tne  language  then  of  the  Koman  Lawyers,  the  term 
res  has  two  significations  which  are  widely  ctifferent.  1st, 
It  denotes  Things,  Acts,  and  Forbearances,  and  sometimes 
Persons,  considered  as  the  subjects  or  objects  of  rights  and 
obligations.  2ndly,  It  denotes  not  only  these,  but  Bights 
and  Obligations  themselves.  In  this  larger  sense  the  word 
in  fact  embraces  the  whole  matter  with  which  latos  are  con- 
versant. 

In  the  English  Law,  we  have  this  same  jargon  about 
'incorporeal  things '  (derived  from  the  Stoical  Philosophy 
through  the  Boman  Law),  applied  less  extensively.  With 
us,  a// rights  and  obligations  are  not  incorporeal  things ;  but 
certain  rights  are  styled  incorporeal  hereditamentSj  and  are 
opposed  by  that  name  to  hereditaments  corporeal.  That  is 
to  say,  rights  of  certain  lands  are  absurdly  opposed  to  the 
things  (strictly  so  called)  which  are  the  objects  of  rights 
of  other  kinds.  A  corporeal  hereditament  is  the  thing  itself 
which  is  the  subject  oi  the  right ;  an  incorporeal  heredita- 
ment is  not  the  subject  of  the  right,  but  me  right  itself. 
The  subject  of  the  right  called  an  incorporeal  hereditament 
is  often  corporeal,  e,g,  the  produce  which  is  the  subject  of 
the  right  of  tithe. 

I  observed,  in  my  last  Lecture,  that  the  slave  is  styled 
by  the  Boman  Lawyers  a  '  person.'  But  considered  as  the 
subject  of  the  dominion  which  resides  in  the  master  (a  right 
which  the  master  can  assert  against  the  rest  of  the  world), 
he  was  sometimes  styled  a  thing.    For  example,  If  unjustly 

*  *  Pondus  uti  saxis,  color  ignibus,  liquor  aqua! 
Tactus  corporibus  cunctis,  iniactus  Inani.' 

*  Tactus  enim,  Tactus,  proh  Divum  numina  sancta ! 
Corporis  est  sensus,  vel  cum  res  extera  sese 
losmuat,  vel  cum  ikdit,  quae  in  corpore  nata  est. 

Lucretius,  Lib.  I.  &  II 


» Thing} 

detained  l>y  a  third  party,  the  master  mi^ht  recover  him  hj 
that  peculiar  action  which  is  styled  ret  vindication  Their 
application  of  the  word  res  in  this  sense  was  capricious.  For 
the  addon  styled  rei  vmdicatio  could  not  be  brought  by  the 
&ther  for  the  purpose  of  recoyering  his  son,  although  the 
patria  potestas  (or  ri^ht  of  the  father  in  the  son)  was  closely 
analogous  to  the  dominion  of  the  master.  If  the  slave  con- 
sidered as  the  object  of  rights  be  termed  a  thing,  there  is  no 
reason  why  any  person  considered  from  a  similar  point  of 
view  should  not  oe  so  termed. 

There  are  however  very  few  cases  in  which  the  slave  is 
styled  a  thing  (even  when  he  is  considered  as  the  svhject  of 
the  master's  dominion).  Generally  speaking,  he  is  styled 
homOy  or  servilis  persona  (even  when  considered  under  that 
aspect):  For  instance,  when  he  is  considered  as  the  subject 
of  the  ancient  and  fohnal  conveyance  called  mcmcipatio 
(Gains,  I.  §§  119, 120). 

Having  made  these  general  remarks  on  the  import  of  the 
term  '  thingy  and  attenipted  to  explain  the  distinction  be- 
tween things  corporeal  and  things  mcorporeal,  I  will  pass  in 
review  certain  other  divisions  oetween  things,  which  are 
made  in  the  Roman'  and  English  law. 

Permanent  sensible  objects  which  are  not  persons  are 
divided  into  things  moveable  and  things  immoveable. 

Physically,  Moveable  things  are  such  as  can  be  moved 
from  uie  places  which  they  presently  occupy,  without  an 
essential  change  in  their  actual  natures. 

Physically,  Immoveable  things  are  such  as  cannot  be 
moved  from  their  present  places ;  or  cannot  be  moved  from 
their  present  places  without  an  essential  change  in  their 
actual  natures.  A  field  is  an  example  of  the  first.  A  house, 
a  growing  tree,  or  Rowing  com  is  an  example  of  the  second. 

But  mings  which  are  physically  moveable  may  be  con- 
sidered in  law  immoveable  by  reason  of  their  intnnsic  cha- 
racter and  use,  as  the  key  of  a  door,  or  any  essential  part  of 
a  fixed  machine. 

Sometimes  also  by  reason  of  a  design  or  intention  ex- 
trinsic to  their  proper  character  or  use ;  e.g,  by  the  doc- 
trines of  English  Equity,  money  directed  to  be  laid  out 
in  land,  will,  during  the  subsistence  of  the  trust,  descend 
like  land  to  the  heir. 

Another  division  of  sensible  permanent  things  is,  into 
things  determined  specifically  or  individually,  and  things 
which  are  merely  determined  by  the  classes  to  which  they 
belong :  e,g.  The  field  called  Blackacre,  or  a  field.  This  or 
that  horse,  or  a  horse.  A  bushel  of  corn,  a  yard  of  cloth,  a 
pound  of  gold,  a  given  number  of  guineas ;  or  the  bushel  of 
corn  contained  in  such  a  bag,  or  the  yard  of  cloth  or  the 
pound  of  gold  bearing  such  a  mark,  or  the  ten  specific 
guineas  now  in  your  purse. 
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Part  I.  In  the  language  of  the  Roman  Lawyers^  a  thing  indivi- 

ft.         dually  determined  is  styled  'species J    A  thing  which  is 
^  ""  .  merely  determined  hy  the  class  to  which  it  belongs^  is  styled 

'gemus^  Sometimes,  genus  signifies  the  class  of  things,  and 
tne  indeterminate  indiyidual  belonging  to  the  determined 
ekuss  is  styled  '  quarvtitas : '  though  the  term  qyiMntxtas  is 
often  limited  to  indeterminate  things  of  determinate  dasses, 
such  as  menswdy  numerOj  vel  ponder e  constant :  As,  to  a 
bushel  of  com,  a  pound  of  gold,  and  so  on.  The  tmng  is 
determined  by  mensuration  as  well  as  by  kind,  alihougbL  it 
is  not  determined  specifically  or  individually. 

The  terms  species  and  genusy  in  the  language  of  juris- 
prudence, have  therefore  a  meaning  different&om  that  which 
they  bear  in  the  language  of  logicians.  In  the  language  of 
logicians,  a  genus  is  a  larger  class,  and  a  species  is  a  nar- 
rower class  contained  by  the  genus.  As  animals  are  a  genus, 
men  are  a  species  of  animals. 

In  the  language  of  jurisprudence,  genus  denotes  a  class 
(whether  it  be  a.  genus  or  species  in  the  language  of  logicians), 
or  it  denotes  an  individual  or  portion  not  specifically  deter- 
mined, belonging  to  a  determined  class.  Hence  the  ex- 
pression, '  specific  legacy,  specific  performance.' 
vaneribie  and  Allied  to  the  distinction  between  species  and  genus,  or 
not  fungible,  gp^^^  qj^^  quantitas,  is  the  distiijction  of  things  ia^ofuii- 
gible  and  not  fungible. 

Where  a  thing  which  is  the  subject  of  an  obligation  (i.e. 
which  one  man  is  bound  or  obliged  to  deliver  to  another) 
must  be  delivered  in  specie,  the  thing  is  not  fungible :  i.e. 
that  very  individual  tiling,  and  not  another  thing  of  the 
same  or  another  class,  In  lieu  of  it,  must  be  delivered. 

Where  the  subject  of  the  obligation  is  a  thing  of  a  given 
dass,  the  thin^  is  said  to  be  fiu^ble :  i.e.  the  delivery  of 
any  object  which  answers  to  the  generic  description  will 
satisfy  the  terms  of  the  .obligation.  ^In  genere  suo  fimc- 
tionem  recipiunt : '  meaning  that  the  obligation  is  performed 
by  the  delivery  of  genus  or  quantitas : — *  Una  fungitur  vice 
aiterius.'  In  the  language  of  the  Qerman  jurists,  fiumble 
things  are  styled '  vet'tretbar  * — ^representable  j  a  thing  \^ose 
place  may  be  supplied  by  another. 

Things  are  nmgible  or  not  fiingible,  not  in  their  own 
nature,  but  with  reference  to  the  terms  of  the  given  obliga- 
tion. Fungible  things  are  often  confounded  with  things 
qu^cB  u>su  consumuntur  because  these,  for  obvious  reasons,  are 
usually  sold  in  genere,  not  in  specie.  But  these  things  may 
be  the  objects  of  a  specific  obligation.  I  may  be  bound  to 
deliver  to  you,  not  only  so  much  wine,  but  that  specific 
parcel  of  it  now  lying  in  my  cellar,  and  in  such  a  comer  of 
it.  A^ain,  things  which  are  not  consumed  by  use  may  be 
the  object  of  a  generic  obligation.  A  &rm,  a  house,  might 
for  instance,  be  devised  generically,  though  in  English  law 
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the  bequest  would  probably  be  void  for  uncertainty.  But 
in  the  writings  of  the  Roman  Lawyers  there  are  actual 
instances  of  facts  of  the  kind. 

This  distinction  is  of  considerable  importance  in  practice 
with  reference  to  performance  in  specie  or  recovery  tn  specie. 
Almost  the  only  ground  for  enforcing  specific  performance 
is,  that  nothing  else  can  completely  supply  the  place  of  that 
very  thing  for  which  the  party  contracted.  Where  it  can, 
there  is  no  reason  for  enforcing  the  contract  in  specie. 

In  English  Equity,  a  specific  delivery  is,  generally  speak- 
ing, not  enforced  unless  the  subject  of  the  contract  is  mnd : 
aluough  contracts  to  deliver  moveable  objects  have  been 
specifically  enforced,  because  the  objects  were  of  so  peculiar 
a  nature  that  they  could  not  be  replaced.  Such  was  the 
case  of  the  Pusey  horn,  an  object  so  specific  and  so  com- 
pletely »m  ffenerisy  that  the  party  never  could  have  replaced 
it.  STeither  is  specific  delivery  enforced  by  our  Common 
Law,  although  by  the  0.  L.  P.  Act  1854,  §  78,  a  discretion 
is  given  to  tne  judge  to  enforce  specific  delivery  in  an  action 
for  the  wrongful  detention  of  a  chattel. 

Things  were  divided  in  Roman  Law  into  res  mancwi  and 
res  nee  mancipi.  This  distinction  turns  on  forms  of  con- 
veyance. Res  mancipi  were  things  which  could  only  be 
aliened  by  a  certain  mode  of  conveyance.  If  they  were  not 
conveyed  by  the  prescribed  form,  the  party  could  only 
acquire  them  by  vmuiapion,  working  on  his  actual  possession. 
The  mere  conveyance  imparted  no  interest  to  him. 

Things  are  again  divided  into  res  singuke  and  univer-  SdtmSwSi. 
mtates  r&rum  j  thmgs  which  are  themselves  individual  and  ««<««  mwi*. 
single,  and  cannot  be  divided  without  completely  destroying 
their  actual  nature,  and  lots  or  collections  of  individusu 
things.  A  sheep  belongs  to  the  first  class,  a  flock  of  sheep 
to  the  second.  This  is  not  a  distinction  without  a  differ- 
ence. If  a  man  contracts  to  deliver  so  many  sheep,  and  if 
he  contracts  to  deliver  a  flock  consisting  of  that  number  of 
sheep,  his  legal  position  is  not  the  same  in  the  two  cases. 
If  some  of  the  sheep  die  in  the  interval,  he  must  yet,  in  the 
first  case,  deliver  the  stipulated  number ;  in  the  second,  he 
need  not,  because  you  bought  them  in  the  gross.* 


Bm  maneipi 
and  rM 
•MC  maneipi 


*  Intermediate  between  the  two  cases  is  a  contract  such  as  the 
aale  of  cotton  to  arrive,  accordmg  to  the  usage  of  the  Liverpool 
maikety  at  that  stage  of  the  transaction  where  the  bales  have  been 
invoiced,  bat  not  weighed  over.  It  is  a  sale  of  specific  bales  with 
tn  implied  engagement  to  replace  any  that  may  be  lost  or  damaged 
with  others  <^  uie  quality  specified.  The  precise  nature  of  the 
eontnct  becomes  important  when  a  question  arises  as  to  periculum 
rei  vendxUB,  In  the  contract  here  instanced  it.  appears  to  be  the 
uiderstanding  of  the  market  that  the  risk  is  transferred  on  the 
teles  lespectivel^  being  weighed  over  or  'passing  the  scale.'  And 
this  understanding  (being  proved)  has  been  held  to  constitute  a 
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Part  I. 
§8. 


Distinction 
between  iwrfu 
remm  and 
juraper- 

briefly  intro- 
ducred. 


The  chief  reason  for  defimng  and  dislingaishing  thinj^ 
in  the  law,  or  in  the  expositions  of  it,  is  in  order  that  dis- 
positions of  things  and  contracts  relating  to  them  may 
be  facilitated;  and  that  parties  may  know  the  effect  of 
using  such  and  such  expressions  in  contracts  and  conyey- 
ances.  It  is  important  that  the  meaning  of  such  terms  as 
mesmoffej  for  instance,  should  be  practically  settled,  in  order 
that  the  import  of  the  words  used  in  a  contract,  for  example, 
may  be  exactly  known.  There  are  several  cases  in  our  law 
books  turning  on  that  very  question.  What  does  a  party 
dispose  of,  by  disposing  of  his  furniture^  or  by  disposing  of 
all  his  effects  ?  These  are  questions  which  the  law  must 
determine :  that  is,  the  law  must  determine  the  meaning 
it  will  attach  to  the  words  if  the  parties  have  not  explained 
clearly  the  meaning  which  they  annex  to  them ;  so  that  a 
person  may  know  what  construction  the  Courts  of  Justice 
will  put  upon  those  names. 

In  our  conveyances,  we  make  up  for  the  indefiniteness 
of  the  general  description,  by  attacmn^  to  the  term  which 
ought  to  convey  the  whole  meaning  a  list  of  as  many  of  the 
parts  which  fall  under  it  as  we  can  think  of ;  a  sort  of  drag 
net,  to  comprehend  everything  which  happened  to  De 
omitted  out  of  the  comprehension  of  the  one  general  name. 
This  would  be  avoided  if  the  exact  import  of  those  single 
names  were  specially  determined  by  the  legislator. 

I  take  this  occasion  of  recalling  to  your  attention  the 
double  meaning  of  persona  in  the  Iloman  law  as  signify- 
in&f,  sometimes  a  physical  or  real  person,  and  sometimes  a 
stilus  or  condition:  for  the  purno^  of  observing  that  the 
last  acceptation  of  pet'soruiy  combined  with  that  of  res  as 
denoting  in  certain  cases  rights  and  obligations,  throws  con- 
siderable light  on  the  celebrated  distinction  between  jus 
rerum  smdjiis  personarum ;  phrases  which  have  been  trais- 
lated  so  aMurdly  by  Blackstone  and  others — 7'ights  of  per- 
sons and  rights  of  things.  Jus  personarum  did  not  mean  law 
of  persons  or  rights  of  persons,  but  law  of  status  or  condition, 
A  person  is  here  not  a  physical  or  individual  person,  but  the 
status  or  condition  with  which  he  is  invested.  Oaius,  when 
purporting  to  give  the  title  or  heading  of  this  part  of  the 
law,  has  entitled  it  thus,  *De  conditione  hominum:'  and 
Theophilus,  in  translating  the  Institutes  of  Justinian  from 
Latin  into  Greek,  has  translated  jtis  personarum — rf  twv 
flrpoffWTTwi;  Siaiptffii — Divisio  personarum :  understanding  evi- 
dently by  persona  or  Trpoatoirov  not  an  individual  or  physical 
person,  but  the  status,  condition,  or  character  borne  by  phy- 
sical persons.  The  law  of  persons,  as  thus  understood,  is 
the  law  of  status  or  condition ;  the  law  of  things  is  the  law 


valid  custom  of  trade,  and  to  be  imported  into  the  contract  accord- 
ingly.--R.  C. 


*  Event*  *  Act*  ^Forbearance^ 

of  rights  and  obligations^  considered  in  a  general  manner 
and  as  distinguished  from  those  peculiar  collections  of  rights 
and  obligations  which  are  styled  conditions,  and  considered 
apart. 

From  the  same  ambiguity  arose  the  mistetke  of  supposing 
that  yura  in  retn  must  have  something  to  do  with  things ; 
whereas  the  phrase  really  denotes  rights  which  avail  gene* 
raUy  as  distinguished  from  those  which  avail  only  against 
some  determinate  individual. 
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Leot 
XIV. 


Perions  and 
Things. 


In  the  two  preceding  Lectures  I  entered  upon  the  analysis 
of  the  term  '  Right**, '  and  considered  the  term  '  person  *  and 
the  term  '  thing,'  in  their  primary  and  strict  import,  as  well 
as  in  certain  sec^ndaxym^anin^  which  have  hien  kasignedi 
to  them  by  writers  on  jurisprudence.  I  also  adverted  to  the 
terms  '  Act '  and  '  Forbearance.'  In  the  present  Lecture  I 
shall  further  define  '  Act '  and  '  Forbearance,'  and  shaU  con- 
sider briefly  an  important  distinction  which  obtains  between 
rights  themselves — a  distinction  of  which  we  must  seize 
the  general  scope  or  import,  before  we  can  understand,  and 
can  exjpress  adequately  and  correctly,  that  nature  or  essence 
which  IS  common  to  aU  rights. 

Keverting  to  the  strict  import  of  the  terms  pej'son  and 
thing ;  persons  and  things  may  be  distinguished  Irom  other 
objecte,  in  the  following  manner : — 1st.  Each  is  an  object 
perceptible  by  sense :  SnduLy.  is  capable  of  beinff  perceived  re- 
peateily :  and  Srdl^.  is  considered  by  him  wo  repeatedly 
perceives  it  as  being,  on  those  several  occasions,  one  and 
me  same  object 

JSvents  may  be  distinguished  from  persons  and  things  in 
the  following  manner.  1.  Not  every  event  is  a  sensible 
object.  Of  events,  some  are  perceptible  by  sense ;  but  some 
are  determinations  of  the  will,  or  phases  of  mental  activity 
which  are  not  immediatelv  perceptible  to  the  senses  of 
persons  otiier  than  the  individual  whose  will  or  mind  is 
conceived  of  as  in  operation. 

2.  An  eventperceptible  by  sense  (like  every  other  event) 
is  transient,  Tnat  is  to  say,  not  perceptible  repeatedly.  It 
exists  for  a  moment  *,  then  ceases  to  exist ;  and  never  recurs 
to  the  sense,  although  the  memory  may  recall  it. 

Events  are  simple  or  complex.    A  simple  event  is  one  Events  are 
which  is  considered  incapable  of  analysis.     A  complex  compieju 
event  is  a  number  of  simple  events,  marked /for  the  sake  of 
Ivevity)  by  a  collective  name, 
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Pabt  I. 
§8. 


Import  of 
•  fact '  and 
'  incident.' 


Acts  ana  For- 
bearances. 

Act. 


ForbMraace. 


The  terms  '  fact  *  and  *  incident  *  are  sometimes  syno- 
nymous with  the  term  'event.'  But,  not  unfrequently, 
'  fecr  is  restricted  to  human  acts  and  forbearanros,  and 
'incident'  employed  in  a  sense  to  which  I  shall  advert 
hereafter.  '  Fact '  and  '  incident '  are  therefore  ambiguous. 
To  denote  the  objects  I  am  now  distinguishing  from  'person' 
and  '  thing/  I  prefer  the  term  '  event/  which  is  adequate  and 
unambiguous. 

The  class  of  events  to  which  I  particularly  advert  St 
present,  are  human  acts  and  forhearanxies, 

Bentham  has  distinguisned  acts  into  internal  and  ex- 
ternal,* meaning  by  '  internal  acts,'  determinations  of  the 
loill.  Rejecting  this  distinction  as  superfluous,  I  employ 
the  term  '  determination  of  the  will '  as  sufficient  to  denote 
the  class  of  objects  called  by  Bentham  '  internal  acts,'  and 
use  the  word  '  acts '  to  denote  only  such  motions  of  the  body 
as  are  consequent  upon  determinations  of  the  will, 

A  Forbearance  is  the  not  doing  some  given  external  act, 
and  the  not  doing  it  in  consequence  of  a  determination  of  the 
idUL  The  import  of  the  term  is,  therefore,  double.  As 
denoting  the  determination  of  the  will,  its  import  is  jDOSth've. 
As  denoting  the  inaction  which  is  consequent  upon  that  de- 
termination, its  import  is  negative. 

This  double  import  should  be  marked  and  remembered. 
For  mere  inaction  imports  much  less  than  forbearance  or 
abstinence  from  action. 

And  here  I  dismiss  for  the  present  the  terms  *  Act '  and 
'  Forbearance.'  It  already  appears  that  a  complete  determi- 
nation of  their  meaning  involves  a  determination  of  the 


*  *  In  the  second  place,  acts  may  be  distinguished  into  external 
and  internal.  By  external  are  meant  corpor^  acts;  acts  of  Uie 
body :  by  internal,  mental  acts ;  acts  of  the  mind  ;  Thus,  to  strike 
is  an  external  or  exterior  act :  to  intend  to  strike,  an  intemiQ  or 
interior  one.* — Bentham,  Principles,  etc.  p.  70. 

I  have  followed  the  author's  final  decision  in  rejecting  Ben- 
tham's  extended  use  of  the  term  *  acts.'  I  must,  hovrever,  remark 
that  if  the  author  intends  to  exclude  from  the  category  of  acts  all 
processes  that  do  not  immediately  result  in  a  palpdbU  bodily  move- 
ment, he  is  inconsistent. 

The  author  elsewhere  (p.  222  post)  implicitly  recognizes  medita- 
tion as  an  act :  Further  (i6id.),  while  he  regards  the  conviction  pro-, 
duced  by  evidence  as  a  case  of  physical  compulsion,  he  recognizes 
that  non-belief  may  be  blameable,  if  the  result  of  insufficient  exam- 
ination, refusal  to  examine,  &c.  The  process  of  examination  is 
therefore  the  object  of  a  duty,  and  hence,  according  to  his  own 
analysis,  it  is  an  act. 

It  is  difficult  to  see  why  cogito  should  not  be  classed  with  acts, 
just  as  much  as  curro  or  kaurio.  And  such  a  use  of  the  term  act 
is  not  at  variance  with  established  language.  The  consilium  or 
cogitatio  has  even  been  recognized  by  positive  law  as  a  crime,  jaro- 
vided  it  is  evidenced  by  an  overt  act,  a  term  devised,  as  it  appeals 
to  me,  not  without  psychological  insight    (See  p.  216  post,) — ^K.  C. 


Jus  in  rem — in  personam.  175 

meaning  of  'WilL*    I  accordingly  postpone  further  con-  Lect. 

&iderati6n    of  these  terms  untu  I  have    considered  the  XIY. 

meaning:  f^  '  Will '  and  of  the  inseparably  connected  term,    ' ' ' 

'  Intention.' 

I  now  proceed  to  analyze  an  important  distinction  which  imporunt 
obtains  between  rights,  and  which,  for  reasons  to  be  pre-  between**" 
sently  adduced,  I  mark  by  the  phrases  'rights  in  rem,    rights, Jt«i« 
'  rights  in  personam:  ^^aJUSit 

But  I  must  interpose  an  explanation  of  certain  terms, 
which  I  have  already  employed  and  shall  again  have  occa- 
sion to  employ,  and  which  have  an  important  bearing  on 
the  distinction  to  be  here  analyzed. 

I  have  already  (p.  167  ante)  spoken  of  acts  and  forbear- 
ances as  the  objects  5f  duties,  and  I  have  spoken  of  persons 
and  shaU  also  speak  of  things  as  the  subjects  of  rights  and 
duties.  When  I  style  acts  and  forbearances  the  objects  of 
duties,  or  of  the  rights  (if  any)  which  answer  to  those 
duties,  I  mean  that  l£e  duties  are  imposed  upon  the  persons 
obli^d  in  order  that  they  may  act  or  forbear  in  the  maimer 
specified.  When  I  style  persons  or  things  the  subjects  of 
nghta,  I  mean  that  the  acts  or  forbearances  which  are  the 
objects  of  those  rights  relate  to  those  persons  or  things ;  and 
I  employ  the  expression  only  in  regard  to  those  rights  which 
avail  against  persons  generaUv ;  e.g.  when  I  sfeak  of  the 
right  of  the  master  in  or  to  his  servant,  the  object  of  the 
right  is  the  forbearance,  at  the  hands  of  aU  other  persons, 
from  80  meddling  with  the  servant  as  to  prejudice  the 
master's  enjovment  of  his  sendees.  Here  I  cafi  Ae  servant 
the  subject  of  the  right.  It  is  to  be  observed,  as  I  shaU  show 
hereafter,  that  this  ri^rht  is  entirely  distinct  and  separate 
from  the  master's  right  as  against  the  servant — ^the  right,, 
namely,  which  answers  to  the  duty  of  the  servant  to  do 
and  forbear  according  to  his  contract.  So  when  I  speak  of 
the  right  of  property  in  a  horse  or  in  a  field,  I  call  that 
horse  or  that  neld  the  subject  of  the  ri^ht.* 

I  must  also  interpose  one  explanation  further.  When  I 
say  that  a  rigl^  avails  against  a  person  or  persons,  what  I 
mean  is  this.  Every  right  resides  in  a  person  or  persons, 
and  has  for  its  object  one  or  more  acts  or  forbearances  at 
the  hands  of  another  or  other  persons.  To  express  shortly 
the  last  part  of  this  proposition  I  say  that  the  right  avails 
against  the  person  or  persons  last  mentioned. 

*  It  may  be  not«d  that  the  author  in  using  the  word  subject  in 
this  sense,  advisedly  differs  ftom  the  German  jurists,  who  commonly 
call  the  person  in  whom  the  right  resides,  the  subject  of  the  right. 
The  autnor  elsewhere  suggests  (p.  787  of  larger  edition)  that  this 
use  of  the  word  subject  led  them  into  the  confusion  mentioned  in 
a  former  note  (p.  118  supra) ;  fancying  that  it  was  connected  with 
the  use  of  the  term  stU>jeciive  in  the  Kantian  philosophy.— R.  C.    ' 


1^6  Pervading  Notions  analyzed. 

Part  I.  I  proceed  to  distinguish  '  rights  in  rein '  j&om  '  rights  in 

§8.        penonam^  which  I  do  shortly  as  follows : — 

Definition^ — Rights  in  rem  are  those  which  avail  agaxnd 
persons  generally :  rights  in  personam  are  those  which  avail 
exclusivelg  against  certain  or  determinate  persons. 

This  distinction  is  one  which  pervades  the  writings  of 
the  Roman  lawyers ;  and  is  assumed  by  the  Koman  Ini^tu- 
tional  critics  as  the  main  groundwork  of  their  arrangement. 
Nevertheless,  the  terma  jus  in  rem— jus  inpersonam^  are  not 
explicitJy  adopted  by  these  writers  to  indicate  the  distinc- 
tion. These  terms  were  devised  by  the  Civilians  who 
wrote  subsequently  to  what  has  been  termed  the  revival  of 
the  study  of  Koman  Law,  and  I  adopt  them  as  the  terms 
which  most  adequately  and  least  ambiguously  express  the 
distinction.*  ^  Jus  in  personam  certam  sive  determinatam* 
is  expressive  and  free  from  ambiguity.  Out  down  ta  ^jus  in 
personam^  it  is  also  sufficiently  concise.  ^  Jus  in  rem,* 
standing  by  itself,  is  ambiguous  and  obscure.  But  when 
it  is  contradistinguished  to  jus  in  personam^  it  catches 
a  borrowed  clearness  from  the  expression  to  which  it  is 
opposed. 

And  hero  I  must  make  a  remark  as  to  what  jus  in  rem 
does  not  mean.  Kecurring  to  the  phrase  I  have  already 
used  in  styling  persons  and  things  the  subjects  of  rights ; 
that  phrase  might  be  varied  by  saying  that  the  right  exists 
oveTy  iuy  or  to  a  thing.  And,  as  I  have  already  indicated,  I 
employ  these  expressions  only  in  the  case  of  rights  which 
avail  against  persons  generally,  f  The  student  might  be  apt 
to  infer  ^atjus  in  rem  means  a  right  over,  in,  or  to  a  thing. 
He  would  be  wrong.  I  do  not  say  that  the  ideas  ore  his- 
torically unconnected ;  but  however  that  may  be,  the  phrase 
in  rem  as  here  used,  denotes  not  the  subject  out  the  compass 

*  The  tenns  which  were  employed  by  the  Roman  lawyers  them- 
selves, with  varions  other  names  for  the  classes  of  rights  in  question, 
will  be  found  briefly  stated  in  a  note  at  the  end  of  this  Lecture. — 
R.C. 

t  I  have  here,  although  Austin  does  not  explicitly  so  state  it, 
treated  the  restriction  of  the  phrase  '  right  over  a  person  or  thing  * 
to  those  rights  which  avail  against  persons  generally,  as  perfecUy 
arbitrary.  The  reason  for  so  restricting  the  expression  appears  to  be 
that  it  is  convenient  to  divide  rights  in  rem  into  those  which  have 
and  those  which  have  not  x)ersons  or  things  as  subjects,  whereas 
thore  is  no  corresponding  convenience  in  so  dividing  rights  in  per- 
aonatn.  But  there  seems  no  necessary  ground  for  the  restrictioi). 
Suppose,  for  instance,  I  am  in  possession  of  a  piece  of  ground  with 
a  merely  equitable  title.  Why  should  my  ri^ht  against  persons 
generally  to  forbear  from  trespass,  be  more  a  right  over  or  in  the 
land,  than  my  right  to  compd  the  person  halving  thejegal  estate  to 
grant  a  cox^veyaijce  ?— B.  C, 
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of  the  right.  It  denotes  that  the  right  in  question  txoaxU 
agairut  persons  generally ;  and  not  that  the  right  in  question 
is  a  right  over  a  thin^.  For  many  of  the  rights  wmch  are 
rights  tn  rem  are  either  rights  over  or  to  persons^  or  have 
no  subject  (person  or  thingj. 

Corollary  to  definition, — ^These  two  classes  of  rights  are 
further  distinguishable  thus.  The  duties  which  correlate 
with  rijsphts  in  retn,  are  always  negative :  that  is  to  say,  they 
are  duties  to  forbear  or  abstain.*  Of  the  obligations  which 
correlate  with  rights  in  personanij  some  are  negative,  but 
some  (and  most)  are  positive :  that  is  to  say,  obligations  to 
do  or  perform. 

I  shall  now  briefly  give  a  few  instances  to  illustrate  the 
character  of  the  rights  comprised  in  these  two  great  classes 
respectively. 

Instances  of  rights  m  rem  are  1st,  OvmersfUp  ot  property. 
This  is  a  term  of  such  complex  or  various  meaning  tiiat  I 
must  defer  the  fiill  and  accurate  explanation  of  it.  But,  for 
the  present  purpose,  the  following  is  a  sufficient  -definition 
of  Ownership  or  Property  j  '  the  right  to  use  or  deal  with 
some  given  subject,  in  a  manner,  or  to  an  extent,  which, 
though  not  unlimited,  is  indefinite.' 

Now  in  this  description  it  is  necessarily  implied,  that 
the  law  will  protect  or  relieve  the  owner  against  every  dis- 
turbance of  his  right.  That  is  to  say,  aU  other  persons  are 
bound  to  forbear  from  acts  which  would  prevent  or  hinder 
the  enjoyment  or  exercise  of  the  right. 

But  nere  the  duties  which  correspond  to  the  right  of 
property  terminate.  Every  positive  duty  which  may  happen 
to  concern  or  regard  it,  and  every  negative  duty  regardmg 
it  which  binds  exclusively  certain  persons,  is  not  a  duty 
properly  corresponding  to  the  right  of  property,  but  to  some 
right  collateral  to  the  ri^ht  of  property,  and  flowing  from 
some  incident  specially  binding  the  person  upon  whom  the 
du^is  incumbent : — e.g,  from  a  covenant  with  the  owner ; 
or  m>m  a  breach  of  one  of  the  negative  duties  which  properly 
correspond  to  the  right  of  property,  as  a  trespass  laying  the 
trespasser  under  the  duty  to  make  reparation. 

Ownership  or  Property  is,  thereK)re,  a  species  of  jtts  in 
rem.  It  is  a  right  residing  in  a  person,  over  or  to  a  person 
or  thing,  and  availing  against  other  persons  universally  or 
generally.  The  obligations  implied  by  it  are  also  negative 
as  well  as  universaL 
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*  This  indeed  is  almost  a  necessary  consequence  of  the  defini- 
tion.   For  if  rights  of  the  class  Jus  in  rem  involved  positive  duties 
every  snch  dut)r  would  either  set  the  whole  world  in  motion,  or  in- 
volve universal  liability  to  punishment ;  a  result  which  it  would  be 
abtnrd  to  contemplate.^R.  C. 


178  Pervading  Notions  analyzed. 

Pabt  I.  Where  the  subject  of  a  right  tw  rem  happens  to  he  a 

§8.         {)er8on,  the  position  of  the  party  who  is  invested  -with  the 

"^    • '   right  wears  a  double  aspect.    He  has  a  right  (or  rights) 

cmr  or  to  the  subject  as  against  other  persons  generally. 
He  has  also  rights  (m  personam)  against  the  subject,  or  lies 
under  obligations  (in  the  sense  of  the  Koman  lawyers)  to- 
wards the  subject.  But  this  is  a  matter  to  which  I  shali 
reyert. 

Benritiis.  2ndly.  The  Servitvtes  of  the  Roman  law^  and  of  the 

various  modem  systems  which  are  modifications  of  the 
Roman  law^  may  also  be  adduced  as  examples  of  rights  m 
rem, 

Servitus  (for  which  the  English  'Easement'  ishardh^an 
adequate  expression)  is  a  right  to  use  or  deal  with,  in  a 
giyen  and  oefinite  manner,  a  sulnect  owned  by  another. 
Take,  for  instance,  a  Right  of  Way  oyer  another's  land. 
According  to  this  definition,  the  capital  difference  between 
ownership  and  servitus  consists  in  this,  that  in  the  former 
case  the  right  of  dealing  with  the  subject  is  larger  and 
indeed  ind^vrdte,  in  the  latter  case  narrower  and  <^ermm<ife. 
But  each  is  a  right  in  rem.  For  servitus  avails  against  aU 
mankind  (including  the  owner  of  the  subject).  It  implies 
an  obligation  upon  all  (the  owner  again  included)  io  forbear 
firom  every  act  inconsistent  with  the  exercise  of  the  right. 

But  this  negative  and  universal  duty,  is  the  only  obliga- 
tion which  correlates  with  the  jus  servitutis.  Every  special 
obligation  which  happens  to  regard  or  concern  it  is  a  duty 
answering,  not  to  the  jus  servitutis,  but  to  some  right  extra- 
neous or  merely  collateral  to  it;  e.  g.  the  owner  of  me  subject 
may  have  granted  an  easement  over  it  and  covenanted  with 
•  the  grantee  for  quiet  enjoyment.  The  grantor  here  lies 
under  two  duties  which  are  completely  distinct  and  disparate, 
although  the  objects  of  the  duties  are  the  same :  one  of 
these  duties  arises  from  the  grant,  and  thereby  he  is  bound, 
like  the  rest  of  the  world,  to  forbear  from  molesting  the 
grantee  in  exercise  of  the  right  created  by  the  grant;  the  other 
arises  from  the  contract  by  which  he  is  specially  bound. 


Exampiei  of  Instances  of  rights  in  personam  are : — 

JS5^I  Ist.  A  right  arising  from  a  contract. 

iBt.  Aright  Rights,  which,  pro^rly  speaking,  arise  from  contracts, 

'hM^a^ ^  ^^^  against  the  parties  who  bind  memselves  by  contract, 
and  also  against  the  parties  who  are  said  to  r^esent  their 
persons:  uiat  is  to  say,  who  succeed  on  certam  events  to 
the  aggregate  or  bulk  of  their  rights;  and,  therefcHre,  to 
their  faculties  or  means  of  ftdfilling  or  liquidating  their 
obligations.  But  as  against  all  otheir  persons  the  rights 
which  properly  speaking  arise  from  contacts  have  no  force 
or  effect :  although  by  a  confrision  of  thought  to  which  I 
shall  ^vert,  rights  in  rem  are  sometimes  imagined  to  pro- 
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ceed  from  contract.  This  occurs  in  the  case  where  the  flame  Lbot. 
transaction  bears  the  double  character  of  a  contract  and  a  XIV. 
conveyance.  To  avoid  in  the  mean  time  the  effect  of  this  "  •  ■' 
confunon,  I  assume  in  the  following  example,  that  we  are 
considering  the  case  on  the  principles  of  the  Roman  law  or 
of  some  system  of  law  consciously  based  on  the  Roman  law. 
Suppose  you  contract  with  me  to  deliver  some 'moveable 
(a  horse,  a  garment,  or  what  not) ;  but,  instead  of  delivering 
it  to  me,  in  pursuance  of  the  contract,  that  you  sell  and 
deliver  it  to  another*.  Now,  here,  the  rights  which  I  acquire 
by  virtue  of  the  Contract  or  Agreement  are  the  following. 
I  have  a  right  to  the  moveable  in  question,  as  against  you 
gpeciaUj/  (jus  AD  rem  acqihiiendam).  So  long  as  uie  owner- 
ship and  the  possession  continue  to  reside  in  you,  I  can 
force  you  to  deliver  me  the  thing  in  specific  performance  of 
your  agreement,  or,  at  least,  to  make  me  satis&ctioU;  in 
case  you  detain  it.  After  the  delivery  to  the  buyer ,  I  can 
compel  you  to  make  me  satisfaction  for  your  breach  of  the 
contract  with  me.  But  here  my  rights  end.  As  against 
strangers  to  that  contract,  I  have  no  right  whatever  to  the 
moveable  in  question.  And,  by  consequence,  I  can  neither 
compel  the  buyer  to  yield  it  to  me,  nor  force  him  to  make 
me  satisfaction  as  detaining  a  thin^  of  mine.  For  '  obltga- 
tionum  substantia  non  in  eo  consistit  vt  aliquod  nostrum 
faciat,  sed  ut  alium  nobis  bbstringat  ad  dandum  aliquid,  vel 
faciendum,  velprsestandum.*  (See  the  admirable  Title  in 
the  Digests,  '  De  Obligationibus  et  Actionibus,'  xliv.  7.) 
But  if  you  deliver  the  moveable,  in  pursuance  of  your  agree- 
ment with  me,  my  position  towards  other  persons  generally 
assumes  a  different  aspect.  In  consequence  of  the  Delivery 
by  you  and  the  concurring  Apprehension  by  t?ie,  the  thing 
becomes  mine.  I  have  now  jus  in  rem : — a  right  to  the 
thinff  delivered,  as  against  all  mankind :  a  right  answering 
to  obligations  negative  and  universal.  And,  by  consequence, 
I  can  compel  the  restitution  of  the  subject  from  any  who 
may  take  and  detain  it,  or  can  force  him  to  make  me  satis- 
faction as  for  an  injury  to  my  right  of  ownership. — '  Ubi'rem 
meam  invenio,  ibi  eam  vindico ;  sive  cum  eti  person^,  negotium 
mihi  fuerit,  sive  non  fuerit.  Contra,  si  a  bibliopol&  librum 
emi,  isque  eum  7i<mduin  mihi  traditum  vendiderit  iterum 
Sempronio,  ego  sane  contra  Sempronium  agere  nequeo ;  quda 
cum  £0  nuilum  mihi  tmquam  intercessit  negotium :  sed  agere 
debeo  adversus  bibliopolam  a  quo  emi ;  quia  ago  ex  contractu^ 
i.e.  ex  jure  AD  rem.^ — Heineccii  JRecitationes,  lib.  ii.  tit.  I. 
331. 


2ndlv.  Mights  of  action,  with  all  other  rights  founded  sndiy.  a 
upon  ir^uries,  are  eAao  jura  in  personam.    For  they  answer  fJSSfded  on 
to  obligations  attaching  upon  the  determinate  persons,  from  »"  injury, 
whom  the  injuries  have  proceeded,  or  from  wnom  they  .Ate 
apprehended.  /.■ , 
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Part  I.  It  is  true  that  difficulties  have  arisen  about  the  nature 

§8.  of  Actions  in  rem',  i.e.,  those  Actions  (or,  rather,  those 
^■^  '  '  Rights  of  Action)  of  which  the  ground  is  an  offence  against 
a  right  in  rem,  and  of  which  the  intention  (scope,  or  pur- 
pose) is  the  restitution  of  the  injured  party  to  the  exercise 
of  the  violated  right.  But  these  and  other  difficulties  be- 
setting the  Theory  of  Actions,  appear  to  have  sprung  from 
this ;  that  the  nature  of  the  right  which  is  affected  oy  the 
injury,  and  the  nature  of  the  remedy  which  is  the  purpose 
of  the  action,  are  frequently  blended  and  confounded  by 
expositors  of  the  Koman  Law.  And  this  confrision  of  ideas 
absolutely  disparate  and  distinct,  seems  to  have  arisen  from 
the  abridged  shape  of  the  expressions  by  which  rights  of 
action  are  commonly  denoted.  By  an  eUipsis  commodious 
and  inviting,  but  leading  to  confusion  and  obscurity,  a 
name  or  phrase  applicable  to  the  violated  right  is  often  ex- 
tended improperly  to  the  remedy.  Thus,  the  phrase  '  in  rem ' 
is  extended  to  certain  actions,  which,  thougn  they  are  ne- 
cessarily directed  against  determinate  persons,  are  grounded 
upon  violations  of  rights  availing  against  all  mankind. 
And,  thus,  certain  actions  are  styled  *  co,*  contractu,*  although 
they  properly  arise  from  the  nonr^erformance  of  contracts, 
and  are  only  remote  and  incidental  consequences  of  the 
contracts  themselves.* 

Bights  In  All  rights  in  personam  are  rights  to  acts  and  forbear- 

ri^g'toactB  ances  and  to  nothing  more.  The  species  of  rights  which 
iincM*im?to  ^*^®  heen  termed  jus  ad  rem  form  no  exception.  What 
nothing  has  been  styled  jus  ad  rem  is  an  elliptical  expression,  and  is 
"***"'•  more  properly  rendered  jus  ad  rem  acquirendam,  or  still 

more  completely,  Jtrs  in  personam  ad  jus  in  rem  acqtd- 
rendum.  That  is  to  say,  the  person  entitled  has  a  right, 
availing  a^inst  a  determinate  person,  to  the  acquisition  of 
a  right  availing  against  the  world  at  large.  And  by  conse- 
quence, his  right  is  a  right  to  an  act  of  conveyance  or 
transfer  on  the  part  of  the  person  obliged. 

*  I  have  taken  this  passage  from  the  Notes  on  Tables  (p.  969  of 
former  edition),  where  the  author's  meaning  seems  more  fully  ex- 
pressed than  in  the  corresponding  passage  of  the  Lectures.  But  I 
think  the  author  here  inverts  the  historical  sequence  of  ideas.  He 
has  himself  observed  that  the  phrase  in  rem  is  not  applied  by  the 
Roman  lawyers  themselves  to  describe  a  class  of  rights.  But  it  is 
applied  by  them  to  a  leading  division  of  actions.  The  simple  and 
obvious  explanation  seems  to  be  that  the  phrase  was  suggested  by 
the  circumstance  that  in  the  typical  and  most  important  of  these 
ictions,  the  vindicatio  rei,  the  result  was  the  specific  restitution  of 
the  thin^.  The  meaning  of  in  rem  as  denoting  geniality  of  a  rights 
is,  I  thmk,  a  secondary  meaning*  due  in  the  first  place,  to  the  asso- 
ciation of  the  vindicatio  rei  with  dominium — the  right  which  gave 
rise  to  that  action — and  in  the  second  place,  to  the  extension  of  the 
term  dominium,  to  that  large  sense  whidi  includes  the  whole  class  of 
rights  comprehended  by  the  civilians  nnder  the  term  jus  in  rem»^ 
9*  G* 
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I  now  revert  to  the  confusion  created  by  a  class  of  caaes 
which  obscure  the  otherwise  broad  and  distinct  line  of 
demarcation  between  these  two  great  classes  of  rights. 
Rights  in  rem  sometimes  arise  &om  an  instrument  which  is 
eol&»i  a  contract,  and  are  therefore  said  to  arise  from  a 
contract:  the  instrument  in  these  cases  wears  a  double 
aspect,  or  has  a  twofold  effect ;  to  one  purpose  it  pyesyu«  tn 
personam  and  is  a  contract,  to  another  purpose  it  gives  jus 
in  rem  and  m  a  convevance.  When  a  so-called  contract 
passes  an  estate,  or,  in  tne  language  of  the  civilians,  a  right 
tn  rem,  to  the  obligor,  it  is  to  that  extent  not  a  conixact  but 
a  conveyance ;  although  it  may  be  a  contract  to  some  other 
extent  and  considered  from  some  other  aspect. 

For  example,  by  the  English  law  the  sale  of  a  specific 
moveable  is  a  conveyance,  and  transfers  the  right  in  rem. 
[But  from  the  exigencies  of  commerce  this  right  in  rem  is 
shorn  of  some  of  tiie  incidents  of  a  full  right  of  property, 
for  instance,  by  the  operation  of  the  rules  both  of  law  and 
equity  as  to  the  rights  of  unpaid  vendors ;  the  Bills  of  Sale 
Act ;  the  'reputed  ownership*  clauses  of  tiie  Bankrupt  Acts: 
all  of  which  are  clumsy  expedients  for  obtaining  the  results 
which  naturally  flow  from  the  simple  principle  of  the 
Homan  law  ana  the  systems  consciously  based  on  that  law, 
namely,  '  Traditionibus  non  nudis  pactis  dominia  rerum 
transferuntur/ — ^R.O.]  * 

In  the  French  law,  a  contract  for  the  sale  of  an  im- 
moveable is  of  itself  a  conveyance ;  there  is  no  other ;  the 
contract,  or  agreement  to  sell,  is  registered,  and  the  owner- 
ahipof  the  immoveable  at  once  passes  to  the  buyer. 

By  tiie  provisions  of  that  part  of  the  English  law  which 
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*  It  is  curious  to  observe  the  approximation  in  practical  effect 
of  the  mercantile  laws  of  two  countries  which  start  with  opposite 
theories.  The  approximation  has  been  slightly  aided  in  England 
and  Scotland  by  the  Mercantile  Law  Amendment  Acts,  for  the 
respective  countries  (1856). 


By  the  law  of  England,  the 
right  of  the  buyer  of  a  specific 
moveable  not  delivered  is  j%u  in 
rem.  It  is  available  against 
everybody  except : 

1.  The  unpaid  vendor  (in  se- 
curity for  his  payment). 

2.  The  creditors  of  the  vendor, 
where  personal  chattels  not  being 
goods  sold  in  the  ordinary  course 
of  trade,  are  sold  under  a  bill  of 
sale  not  duly  registered  under 
the  Bills  of  Sale  Act. 

8.  The  trustee  in  Bankruptcy 
of  the  vendor  in  certain  cases 
falling  under  the '  reputed  owner- 
ship' dause  of  the  Bankrupt  Act. 


By  the  law  of  Scotland,  the 
right  of  the  buj-er  is  Jua  in  per- 
sonam and  avails  against : 

1.  The  vendor  (subject  to  the 
condition  of  payment). 

2.  By  the  Mercantile  Law 
Amendment  Act,  it  avails  to  a 
sub-vendor  against  the  original 
vendor. 

3.  By  the  same  Act,  it  avails 
against  the  creditors  of  the 
vendor,  except  in  certain  cases  to 
which  the  common  law  of  Scot- 
land applies  the  doctrine  of  re- 
puted ownership.  R,  C. 
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Faxt  L     Mi  called  equity,  a  contract  to  sell .  an  immov^Ue  at  once 
%B,        Tests  jti8  tn  rem  or  ownership  in  the  buyer,  and  the  seller 
^"     •  has  OfiAjjus  in  re  aliend.    But  according  to  the  conflicting 

proyisions  of  that  part  of  the  English  system  peculiarly 
called  laWf  a  sale  and  purchase  without  certain  formaliti^ 
merely  giyeajus  ad  rem  or  a  right  to  receive  the  ownership, 
not  ownership  itself;  and  for  this  reason  a  contract  to  sell, 
though  in  equity  it  confers  ownership,  is  yet  an  imperfect 
conveyance  in  consequence  of  the  conflicting  pretensions  of 
law.*  To  complete  the  transaction  the' buyer  has  aright  in 
personam  against  the  seller,  to  compel  him  to  pass  his  legal 
interest 


NOTE. 

on  THB  DIFFESENT  TERMS  USED  BY  JURISTS  TO  MARK 
THE  CAPITAL  DISTINCTION  BETWEEN  RIGHTS  INTRO- 
DUCED  IN   THE   ABOVE   LECTURE. 

One  of  the  great  desiderata  in  the  language  of  jurisprudence 
is  this :  A  pair  of  opposed  expressions  denoting  briefly  and  un- 
ambiguously the  two  classes  of  rights  which  are  the  subject  of 
the  present  note :  namely,  Bights  availing  against  persons  gene- 
rally or  universally^  and  Bights  availing  against  persons  certain 
or  determinate,  ^ 

The  opposed  or  contrasted  expressions  commonly  employed 


♦  It  should  here  be  observed,  however,  that  the  owner  of  what  is 
called  the  equitable  estate  cannot  even  in  equity  recover  against  a 
purchaser  for  value,  having  no  notice  of  his  equitable  title,  who  has 
got  the  legal  estate ;  *  le^al  estate '  in  this  instance  expr^sing  not 
merely  the  estate  accordmg  to  law  as  distinguished  from  equifyy  but 
being  an  expression  loosely  used  to  express  the  fiction  more  property 
denoted  by  the  word  seisin  (or,  in  rights  not  capable  of  seisin,  the 
completion  of  title  in  a  mode  analogous  to  seisin).  If  seisin  were 
public  in  fact  as  it  is  in  theor}%  a  purchaser  of  land  might  lely  upon 
the  register,  if  the  expedient  were  adopted  (as  it  is  in  ScodandS  of 
making  r^stration  the  only  mode  of  transferring  the  seisin.  The 
princi^e  which  in  England  secures  *  the  purchaser  for  value,  with- 
out notice  of  an  adverse  title,  who  has  got  the  legal  estate,'  is  the 
<me  piece  of  solid  ground  in  English  title.  If  registration  were 
made,  by  statute,  the  only  mode  of  transferring  the  legal  estate, 
and  no  notice  were  allowed  to  affect  a  purchaser,  other  than  i^ould 
appear  on  the  face  of  the  registered  title,  or  by  the  actual  state  of 
possession,  and  if  eyery  transfer  of  the  le^al  estate  gave  the  trans- 
raree  a  power  of  sale  for  all  the  estate  and  interest  of  the  transferor, 
titles  would  in  time  become  more  secure  and  much  more  simple. 

The  above  paragraph  was  in  tj-pe  b^ore  I  had  read  the  7th  Sec- 
tion of  the  Act  passed  last  session  under  the  innocent  title  of  the 
YeQdor  and  Purchaser  Act,  1874 :  nor  can  I  now  guess  what  will  be 
the  practical  effect  of  this  curiously  enacted  fragment  of  an  abortive 
Land  Titles  Bill.— R.  C. 
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for  the  purpose,  are  the  following :  'jus  in  re* — *  juB^  aA  renL:*       Lbot. 
*  jus  in  rem  * — *  jus  in  personam  : '  *  jus  reale '— ^*  jus  personate :'        XIV. 
^dominium*  (sensu  latiore) — * obliffdtio,*    But  these  are  liable    *  ■     t    "^ 
to  the  general  objection  thatye^  in  re,  jus  in  rem,  jus  reale  and 
dominium,  will  none  of  them  denote,  without  a  degree  of  am- 
biguity, the  entire  class  of  rights  which  avail  affainst  the  world 
at  large.    For  although  they  are  often  employed  in  that  exten- 
sive signification,  they  commonly  signify  such  of  those  rights  as 
are  rights  to  determinate  things. 

Besides  this  general  objection,  each  of  these  pairs  of  terms  is 
liable  to  special  objections,  which  now  I  will  briefly  indicate.  In 
the  course  of  this  review,  certain  terms,  synonymous  with  the 
terms  in  question,  will  be  noticed  with  the  same  brevity.  At  the 
close,  I  will  shortly  state  my  reasons  for  giving  a  decided  prefer- 
ence to  *jus  in  rem '  and  *jus  in  personam,* 

1.  *Ju8tnre'  and  'Jus  ad  rem.' — Jus  ad  rein  frequently 
signifies  any  right  which  avails  against  a  person  certain.  Still 
it  is  often  and  properly  restricted  to  a  species  of  such  rights :  to 
those  which  correlate  with  obligations  *  ad  dandum  aliquid :'  or 
is,  properly  speaking,  jus  in  personam  ad  jus  in  rem  acquirenduin. 
It  IS,  tnerefore,  ambiguous. 

This  double  meaning  of  jus  ad  rem  is  closely  connected  with 
a  conflision  of  thought,  which,  as  I  shall  show  afterwards,  has  an 
important  bearing  upon  certain  mistakes  in  the  French  and  Prus- 
sian Codes  (see  Lect.  xxxix.  post\  The  confusion  arose  in  this 
way.  In  numerous  cases  of  transactiooe  which  have  their  origin 
in  contract,  the  acquisition  of  Q.jas  in  rem  is  preceded  hjjus  ad 
rem  in  the  restricted  sense  of  the  term  above  mentioned.  The 
way  in  which  this  occurs  is  illustrated  by  the  example  given  on 
p.  179  supra.  Observing  that  this  sequence  took  place  in  certain 
transactions  which  are  striking  by  their  frequency  and  import- 
ance, Heineccius  and  oUier  Civilians  by  a  hasty  generalization 
fell  into  the  following  errors:  1st.  They  inferred  that*  evety 
acquisition  of  jus  in  rem  is  preceded  hjjus  ad  rem,  and  by  a 
correlating  or  corresponding  obligation.  Qjiis  invariable  sequence 
(as  they  supposed  it  to  be)  they  marked  in  the  following  manner : 
— To  the  fact  or  incident  imparting  the  jus  in  rem  they  gave 
the  name  of  ' modus  acquirendi,*  or  ' Tnodus  acquisitionis*  To 
the  preceding  incident  imparting  ^e^  ad  rem  (which  they  con- 
sidered a  step  or  means  to  the  acquisition  of  jus  in  rem)  they 
five  the  name  of  ' titulus  ad  acquirendiim,'  or  briefly  '  titulua* 
or  example :  According  to  their  language,  a  contract  to  deliver 
a  thing  is  '  iitultts  ad  acguirendum  (jus  in  rem) : '  The  deliveir 
or  tramtion  which  follows  it,  or  by  which  itought  to  be  followed, 
is  *  modus  (jus  in  rem)  acquirendi,*  or  ^  modus  acquisitionisy 
2ndly.  From  this  first  error  they  fell  into  a  second.  Perceiving 
that  jus  ad  rem,  in  the  restricted  and  proper  sense  above  men- 
tioned, is  the  forerunner  of  the  incident  by  which  ^t^  in  rem  is 
acquired,  and  confounding  the  proper  sense  of  jus  ad  rem  with 
the  larger  sense  of  the  expression  as  extending  to  every  jus  tn 
personam,  they  supposed  that  ever^  incident  which  imparts  ^im  in 
personam,  is  mere^  *  titulus  ad  (jus  in  rem)  aoquirenduni,*  that 
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Pabt  I.  is,  merely  preparatory  to  a  '  modus  acquiaitionis  *  or  to  the  ind- 
§  8.  dent  impardng  the  jus  in  rem, 
^- — >  '^  Heineccius  further  expresses  the  supposed  invariable  sequence 
by  calling  the  '  Utulus  *  the  remote  cause,  and  the  '  modus '  the 
proximate  cause  of  the  consequent  right  (jus  in  rem).  The 
authors  of  the  French  Code  crown  this  confusion  of  thought  by 
speaking  of  property  as  acquired  and  transmitted  (amongst  other 
ways)  ^par  Veffet  des  obligations^    Art.  711. 

2.  '  Jus  reals '  and  '  Jus  personaleJ — These  are  used  to  denote 
the  distinction  in  question.     But  they  tend  to  create  confusion ; — 

First,  because  they  might  lead  to  confusion  of  thought  by 
suggesting  that  the  distinction  had  something  to  do  with  the 
widely  different  distinction— ;;«5  rerum,  jus  personarum — which 
belongs  to  a  division  not  of  rights,  but  of  the  whole  corpus  juris. 

Secondly,  because  it  would  be  apt  to  suggest  to  a  student  of 
English  law  the  entirely  different  distinction  of  rights  into  real 
and  personal^  i.e.  heritable  and  administrable. 

Thirdly,  because  the  words  real  and  personal  have  been  ap- 
plied to  servitudes  to  mark  a  widely  different  distinction,  namely 
that  between  servitudes  which  are  appurtenant^  and  those  which 
are  in  gross, 

3.  '  Dominium^  (sensu  latiore)  and  *  Obligatio,* — Besides  the 
general  objection  which  is  mentioned  above,  dominium  (as  op- 
posed to  obligatio)  differs  from  dominium  (in  the  strict  significa- 
tion). As  opposed  to  obligatio,  it  embraces  'jura  in  re  *  (in  the 
sense  of  the  Classical  Jurists) :  that  is  to  say,  'jura  in  re  attend  :* 
rights  or  interests  in  subjects  which  are  oumed  by  others.  Taken 
in  the  strict  signification,  it  is  directly  opposed  to  these  rights  ; 
being  synonymous  with  '  proprietas,*  with  '  in  re  potestas,''  or  with 
'jus  in  TQ  propria,^  The  numerous  ambiguities  which  beset  the 
term  obligatio  will  be  noted  hereafter.  In  the  mean  time  it  may 
be  observed  that  in  the  larger  sense  of  the  term,  and  that  in 
which  it  is  usually  employed  by  the  Eoman  lawyers,  obligatio  is 
equivalent  to  jus  in  personam.  But  it  is  used  in  so  many 
narrower  and  restricted  senses  in  modern  systems  of  law,  as  to 
have  become  inconvenient  as  a  technical  term  to  denote  the 
larger  of  rights  in  question. 

4.  *  Potestas  *  and  '  Obligatio* — It  has  been  proposed  to 
substitute  these  in  the  place  of  dominium  and  obligatio,  jus  in 
rem  and  jus  in  personam,  etc.  But  this  were  a  change  to  the 
worse.  For,  first,  potestas,  as  synonymous  with  dominium,  is 
encumbered  with  all  the  ambiguities  which  stick  to  .the  latter. 
And,  secondly,  it  is  liable  to  an  objection  from  which  the  latter 
is  free.  For  it  usually  signifies  certain  species  of  the  rights 
which  avail  against  persons  determinate :  namely,  the  rights  of 
the  master  against  the  slave  ('potestas  dominorum  in  servos'); 
and  the  rights  of  the  paterfamilias  against  his  descendants 
('  patria  potestas,'  or  '  potestas  parentum  in  liberos*). 

5.  *  Absolute  rights'  and  *  Relative  rights.' — These  expres- 
lions  as  thus  applied,  are  fiatly  absurd.    For  rights  of  both 


Note  on  Ter>ns,  jus  in  rem  &c.  185 

classes  are  relative :  or,  in  other  words,  rights  of  both  classes       Leot. 
correlate  with  duties  or  obliaations.    The  only  difference  is,  that        XIV. 
the  former  correlate  with  duties  which  are  incumbent  upon  the    ^""^    • 
world  at  large ;  the  latter  correlate  with  obligations  which  are 
limited  to  determined  individuals. 

6.  *  Jura  quae  valent  in  personas  gencrafim,^  and  *  Jura  quae 
Talent  in  porsonas  cerfas  sive  deter minatas.^ — These  expressions 
are  sufficiently  clear  and  precise.  But  they  are  rather  defini- 
tions than  names,  and  are  much  too  long  for  ordinary  use. 

7.  '  Law  of  Property '  and  *  Law  of  Contract* — These  ex- 
pressions, as  thus  opposed,  are  intended  to  express  the  distinc- 
tion which  is  the  subject  of  the  present  note.  But  they  do  tlie 
business  wretchedly.  Of  the  numerous  objections  which  imme- 
diately present  themselves,  I  will  briefly  advert  to  the  following. 

First,  we  need  contrasted  expressions  for  the  two  classes  of 
rights,  and  not  for  tlie  laws  or  rules  of  which  those  rights  arcr 
the  creatures. 

Secondly, jprop^^y  is  liable  to  the  objection  which  applies  to 
dominium.  In  this  instance,  its  meaning  is  generic.  It  signifies 
rights  of  every  description  which  avail  against  the  world  at 
kurge.  But,  in  other  instances,  it  distinguishes  some  species  of 
those  rights  from  some  other  species  of  the  same  rights.  For 
example :  It  signifies  ownership^  as  opposed  to  servitude  or  ease- 
ment ;  or  it  signifies  ownership  indefinite  in  point  of  duration,  as 
opposed  to  an  interest  for  a  definite  number  of  years.  In  short, 
if  I  travelled  through  all  its  meanings  and  attempted  to  fix 
them  with  precision,  this  brief  notice  would  swell  to  a  long 
dissertation. 

Thirdly,  contract  is  not  a  name  for  a  class  of  righiSy  but  for 
a  class  of  XhQ  facts  or  titles  by  which  rights  are  generated. 

Fourthly,  rights  arising  from  contracts  are  only  a  portion  of 
the  rights,  which  the  expression  '  law  of  contract  *  is  intended 
to  indicate.  For  *  law  of  contract,'  as  opposed  to  *  law  of  pro- 
perty,* denotes,  or  should  denote,  rights  in  personam  certam :  a 
class  which  embraces  rights  not  arising  from  contracts,  as  well 
as  the  species  of  rights  which  emanate  from  those  sources. 

8.  *  Jus  in  rem  *  and  *  Jus  in  personam* — The  phrase  *  in 
rem*  is  an  expression  of  frequent  occurrence  in  the  writings  of 
the  Roman  lawyers.  And  although  it  is  nowhere  used  by  them 
for  the  purpose  of  signifying  briefly  and  unambiguously  rights 
of  every  description  which  avail  against  persons  generally,  yet 
in  all  the  instances  in  which  it  occurs,  the  subject  to  which  it  is 
applied  is  a  something  which  avails  generally :  '  quod  generatim 
in  causam  aliquam  valet.' 

The  expression  yi«  in  rem  was  devised  by  tlie  Glossators,  or 
by  the  Commentators  who  succeeded  them.  Seeing  that  the 
phrase  't»  rem*  always  imported  generality ^  and  feeling  Uio 
need  of  a  term  for  '  rights  which  avail  generally,*  they  applied 
the  former  to  the  purpose  of  marking  the  latter,  and  talked  of 
*  JusA  in  rern,*  And,  in  this  instance,  as  in  many  others,  they 
eyince  a  ptrength  of  discrimination,  and  a  compass  of  thought 
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Pabt  I.      which  are  rarely  displayed  by  the  elegant  and  fastidious  scholars 
§  8.  who  scorn  them  as  scholastic  barbarians.    In  spite  of  the  igncr- 

■■  •  *  ance  to  which  their  position  condemned  them,  their  reason  was 
sharpened  and  invigorated  by  the  prevalent  study  of  their  age : 
by  that  school  logic  which  the  shallow  and  the  flippant  despise, 
but  which  all  who  examine  it  closely,  and  are  capable  of  seizing 
its  purpose,  regard  with  intense  admiration. 

.  Now  the  expression  yt<*«w  rem^  in  this  its  analogical  meaning, 
perfectly  supplies  the  desideratum  which  is  stated  above.  Fks 
as  '  in  rem '  denotes  generality ^  *  Jus  in  rem  *  should  -wgniiy 
rights  availing  against  persons  generally.  Th^^efore,  it  should 
signify  all  rights  belonging  to  tnat  genus^hi  their  specific  differ- 
ences be  what  they  may.  And  ikat  is  the  thing  which  is 
wanted. 

Iff  it  were  possible  for  me  to  fix  the  meaning  of  words,  I 
should  distinguish  the  two  classes  of  rights  and  obligations  in 
the  following  manner. 

1°.  Obligations  considered  universally,  I  would  style,  *  Offices ' 
or  *  Duties,* 

2°,  Eights  which  avail  against  persons  generally  ot  universally 
I  would  style  *  Bights  in  rem* 

3^.  Bights  which  avail  against  persons  certain  or  determinate^ 
I  would  style  '  Rights  in  personam* 

4^.  Obligations  which  are  incumbent  upon  persons  generally 
or  universally 1 1  would  style  •  Offices  *  or  '  Duties* 

5®.  To  those  which  are  incumbent  upon  persons  certain  or 
determinate^  I  would  appropriate  the  term  *  Obligations* 

Without  introducing  a  single  new  term,  and  without  employ- 
ing an  old  one  in  a  new  manner,  we  should  thus  be  provided 
with  language  passably  expressive  and  distinct :  which  would 
enable  the  writer  or  speaker  to  move  onward,  without  pausing 
at  ^very  second  step  to  clear  his  path  of  ambiguities.  All  that 
i9  necessary  to  this  desirable  end,  is  to  use  established  terms  in 
established  meanings,  taking  good  care  to  use  ihem  d^terminately: 
ue,  to  restrict  each  term  to  its  appropriate  object. 
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LECTURE  XV. 

Jus  in  rem — in  personam  (continued)* 

In  order  that  I  may  further  illustrate  the  import  of  the 
leading  distinction  between  rights  introduced  m  my  last 
Lecture^  I  shall  direct  your  attention  to  those  rights  tn  rem 
which  are  rights  over  persons j  and  to  certain  rights  in  retn, 
or  availing  against  the  world  at  large^  which  have  no  deter- 
minate svSjects  (persons  or  things). 

Of  rights  existing  over  persons,  and  availing  against 
other  pe]:aonB  generally,  I  may  cite  the  foUowmg  as  ex- 
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am^es : — The  right  of  the  father  to  the  custody  and  edu^ 
cation  of  the  child: — the  right  of  the  ffuardian  to  the 
custody  and  education  of  the  ward: — me  right  of  the 
master  to  the  services  of  the  slave  or  servant. 

Against  the  child  or  ward,  and  against  the  slave  or  ser- 
yanty  these  rights  are  rights  in  personam :  that  is  to  say, 
they  are  rights  answering  to  obligations  (in  the  sense  of  the 
Koman  Lawyers)  which  are  incumbent  excliLswely  upon 
those  determmate  individuals.  In  case  the  child  or  ward 
desert  the  father  or  guardian,  or  refuse  the  lessons  of  the 
teachers  whom  the  father  or  guardian  has  appointed,  the 
iither  or  guardian  may  compel  him  to  return,  and  may 
puiBdi  Jiim  vdth  due  moderation  for  his  laziness  or  per^ 
verseness.  If  t^  slave  run  fi*om  his  work,  the  master  may 
force  him  back,  and  drive  him  to  his  work  by  chastisement. 
If  the  servant  abandon  his  sers'ice  before  its  due  ffrywrfMBiy 
the  master  may  sue  him  as  for  a  breach  of  the  contract  of 
hiring,  or  as  for  breach  of  an  obligation  (quasi  ex  contractu) 
implied  in  the  status  of  servant. 

But  considered  £rom  another  aspect,  these  rights  are  of 
another  character,  and  belong  to  another  class.  Considered 
from  that  aspect,  they  avail  against  persons  generally,  or 
against  the  world  at  large ;  and  the  duties  to  which  they 
correspond,  are  invariably  negative.  As  against  other  per- 
sons generally,  they  are  not  so  much  rights  to  the  custody 
and  ^ucation  of  the  child,  to  the  custody  and  education  of 
the  ward,  and  to  the  services  of  the  slave  or  servant,  as 
rights  to  the  exercise  of  such  rights  witJkovt  molestation 
by  strangers.  As  against  strangers,  their  substance  consists 
of  duties,  incumbent  upon  strangers,  to  forbear  or  abstain 
from  acts  inconsistent  with  their  scope  or  purpose. 

In  case  the  child  (or  ward)  be  detained  ^om  the  &ther 
(or  guardian),  the  latter  can  recover  him  from  the  stranger. 
In  case  the  diild  be  beaten,  or  otherwise  harmed  injurioi^y, 
the  fiither  has  an  action  against  the  wrong-doer  for  the 
wrong  against  his  interest  in  the  child ;  and  so  on. 

Aiid  here  I  may  remark  conveniently,  that  where  aright 
tn  rem  is  a  right  over  or  to  a  person,  ihe  person  is  neitiaer 
invested  wiw  the  right,  nor  is  he  bound  by  the  duty  to 
which  the  right  corresponds.  He  is  merely  the  subject  of 
the  real  right,  and  occupies  a  position  analogous  to  mat  of 
a  thing  which  is  the  subject  of  a  similar  right. 

For  example,  Independently  of  his  rights  against  the 
child,  and  incle^nden^^  of  4  obU^tions  toWds  the 
child,  the  parent  has  a  right  tn  the  child  availing  against 
the  world  at  large. — ^Independently  of  his  rights  against  the 
parent,  and  independently  of  his  obligations  towards  the 
parent,  the  child  has  a  jight  in  the  parent  availing  against 
the  world  at  large.  The  murder  oi  the  parent  by  a  third 
person  might  not  only  be  treated  as  a  crtme,  or  public  wrtrng^ 


Lbot* 
XV. 

' r—^^ 

Rights  in  nm 
over  persons. 


A  person  who 
is  the  svJbjtet 
otivainrem 
Is  placed  In  a 
position  Vk» 
the  position 
kA  tithing 
which  Is  the 
subject  of  a 
similar  right. 
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Pabt  I.     ^u^  might  also  be  treated  as  a  civU  injury  against  that  right 
§  8.         in  the  parent  which  belongs  to  the  child.     By  the  laws  of 

' — ^^i '   modern  Europe,  the  civil  injury  mei^s  in  the  crime ;  but 

in  other  ages  the  case  was  different ;  the  offender  lay  under 
a  twofold  obligation :  to  suffer  punishment  on  the  part  of 
the  society  or  community,  and  to  satisfy  the  parties  whose 
interest  in  the  deceased  he  had  destroyed.  Before  the 
abolition  of  Appeals  in  criminal  cases,*  this  was  nearly  the 
case  in  the  law  of  England.  The  murderer  was  obnoxious 
to  punishment  to  be  inflicted  on  the  part  of  the  State ;  and 
the  wife  and  the  heir  of  the  slain  were  entitled  to  vindictive 
satisfaction,  which  they  exacted  or  remitted  at  their  pleasure. 
And  this  is  the  distinction,  and  the  only  one,  which  exists 
between  a  civil  injury  and  a  crime.f 
And  may  be  Now,  Considered  as  the  subject  of  the  real  ri^ht  which 

anS^yJ'a       resides  in  the  parent,  the  child  is  placed  in  a  position  ana^ 
thing.  logous  to  that  of  a  thing,  and  might  be  styled  (in  respect  of 

that  analogy)  a  thing ;  and  so  vice  versd.  In  short,  whoever 
is  the  subject  of  a  ri^ht  which  resides  in  another  person,  and 
which  avails  or  obtains  against  a  third  person  or  persons,  is 
placed  in  a  position  analogous  to  that  of  a  thing,  and  might 
be  styled  (in  respect  of  that  analogy)  a  thing. 

But  this  analogical  application  of  the  term  thing  has  (in 
fact)  been  partial  and  capricious.  So  far  as  I  can  remember 
there  are  only  two  instances  in  which  the  term  thing  has 
been  applied  to  persons,  considered  as  the  subjects  of  rights. 
— ^By  the  Eoman  lawyers,  the  slave,  considered  as  the  swnect 
of  the  real  right  which  resides  in  the  master,  was  occasion- 
ally ranked  with  things. — Bj  certain  modem  Civilians 
(Keineccius  and  others)  ike^iusfamilias,  considered  as  the 
Sfubject  of  the  real  right  which  resides  in  the  paterfamilias, 
has  been  classed  with  things. 

It  has  been  commonly  supposed  that  the  slave  was  not 
considered  by  the  Eoman  Lawyers  as  belonging  to  the  class 
oi  persons.  But  this  is  one  of  those  assumptions  utterly  des- 
titute of  foundation,  which  have  been  successively  received 
by  successive  generations,  though  the  means  of  disproof  are 
open  and  obviqus  to  all.  Considered  as  bound  by  duties 
towards  his  master  and  others,  the  slave  is  ranked  by  the 
Koman  Lawyers  with  physical  persons ;  and  is  spoken  of 

*  By  the  59  Geo.  III.  c.  46. 

f  By  the  law  of  Scotland  the  wife  and  family  of  the  slain  have 
still  the  right  to  bring  a  civil  action  for  assythement  (the  groand  of 
action  being  not  only  indemnification  for  damage,  but  also  solatium 
for  the  bereavement),  notwithstanding  a  criminal  prosecution  insti- 
tuted by  the  Public  Prosecutor,  unless  capital  punishment  be  suf- 
fered. It  is  the  Scotch  action  of  assythement  which  suggested  to 
Lord  Campbell  the  introduction  .into  England  of  a  law  for  compen- 
sating the  families  of  persons  killed  by  accidents,  by  the  Act  9  an4 
10  Yict.  Q.  93*  copmonly  called  I^ord  Campbell's  Act, 
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as  bearing,  or  sustainingf,  a  person,  status^  or  condition.       Lech 
Considerea  as  the  subject  of  the  right  residing  in  his  master        XV. 
and  availing  (not  against  himself,  but  against  third  persons),    * — '       ' 
he  is  occasionally  styled  res.    But,  even  as  considered  from 
this  aspect,  he  is  usually  deemed  a  person  rather  tlian  a  thing, 
and  is  styled  usually  senilis  persotui.    Gains,  for  instance,  in 
describing  mancipation^  which  is  a  particular  form  of  con- 
veyance, and  enumerating  the  subjects  which  may  be  con- 
veyed by  itjSays,  Eo  modo  et  serviles  et  libera  persona  man- 
cipantur.    The  right  of  the  master  to  the  ser\ices  of  the 
slave  is  distinguished  by  a  different  name  from  that  which 
expresses  the  analogous  right  in  a  thing.  It  is  cie^Qdipotestas, 
or  potestas  domini  in  servu^n,  not  dominium. 

As  for  ihBfUiusfamilias,  I  am  not  aware  of  any  passage 
in  the  classical  jurists  where  he  is  styled  a  thing.  In  the 
passage  of  the  Digest  where  the  action  called  m  vindicatio 
IS  said  to  be  applicable  to  the  recovery  of  a  slave,  the  same 
action  is  deniea  to  be  applicable  to  a  filiusfamilias.  Per 
home  atUem  actioneni,  libera  persona  qua  sunt  juris  nostrij  tU 
puta  liberi  qui  sunt  in  j^testate,  non  petuntur.  The  right  of 
the  fikther  over  his  son  is  never  styled  dominium  or  proprietgSf 
hut  patria  potestas,  or  potestas  patris  in  liberos. 

Having  cited  examples  of  real  rights  which  are  rights  J«>  reoWw 
over  oerwwM,  I  win  cite  an  example  or  two  of  realnghta,  fiughuin 
which  are  not  rights  over  things  or  persons,  but  are  rights  to  5Sterminate 
forbearances  merely.  subjects. 

1.  A  man's  right  or  interest  in  his  good-name  is  a  right 
which  avails  against  persons,  considered  generally :  they 
are  bound  to  forbear  from  such  imputations  agamst  him 
as  would  amount  to  injunes  towards  his  right  in  his  repu- 
tation. It  is  therefore  a  right  in  rem.  But  there  is  no 
subject,  thing  or  person,  over  which  it  can  be  said  to  exist. 

2.  A  monopoly,  or  the  right  of  selling  exclusively  com- 
modities of  a  given  class  (a  patent  right  for  instance),  is 
also  a  real  ri^ht :  All  persons,  other  than  the  party  in  whom 
the  right  resides,  are  bound  to  forbear  £rom  selling  com- 
modities of  the  given  class  or  description.  But,  though  the 
right  is  a  real  right,  there  is  no  subject,  person  or  thing,  over 
which  it  can  be  said  to  exist,  unless  it  be  the  futiu'e  profits, 
above  the  average  rate,  which  he  may  possibly  derive  from 
his  exdusive  ri^t  to  sell. 

3.  Many  examples  of  this  class  of  rights  might  be 
selected  from  among  franchises ;  a  law  term  embracing  an 
immense  variety  of  rights,  having  no  common  property 
whatever  except  their  supposed  origin,  being  all  of  them 
considered  to  nave  been  originally  granted  by  the  Crown. 
Such,  for  example,  is  a  right  of  exclusive  jurisdiction  in  a 
given  territory,  or  a  right  of  levying  a  toll  at  a  certain  bridge 
or  ferry.    The  rights  in  personam  which  conciu:  with  the 
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i*ABT  1.  rights  in  question  {e,g,  the  rights  answering  to  the  obliga- 
§  8.  lions  on  the  persons  who  happen  to  traverse  the  bridge)  are 
^ • '  perfectly  distinct  from  the  nghts  in  rent  of  which  the  fran- 
chise consists :  namely,  the  oblation  not  to  impede  the 
exercise  of  the  jurisdiction,  the  levying  of  the  toll,  or  the 
passage  over  the  bridge  ;  nor  to  carry  passengers  across  within 
the  limits  of  the  ferry,  to  the  detriment  of  the  exclusive 
right  of  the  person  entitled. 

4.  The  right  of  the  heir  to  the  heritage.  According  to 
the  Eoman  Law  the  heir  had,  as  distii^uished  from  the 
several  rights  which  devolve  upon  him  from  the  testator  or 
intestate,  a  right  in  the  aggregate  formed  by  those  several 
rights  coupled  with  the  obligations  of  the  deceased.  In  this 
heritage,  so  far  as  it  consisted  of  rights,  the  heir  had  by  the 
Boman  law  a  right,  availing  against  the  world  at  large, 
and  which  he  could  maintain  against^  any  one  who  might 
gainsay  or  dispute  it  by  a  peculiar  judicial  proceeding  caUed 
^^itio  hereditattSj  which  was  an  action  in  renij  i.e.  groimded 
on  an  injury  to  a  real  right,  and  seeking  the  restoration  of 
the  injured  party  to  the  unmolested  exercise  of  the  right  in 
which  he  had  been  disturbed. 

6.  Lastly,  a  right  in  a  Status  or  Condition  (considered 
as  an  aggregate  of  rights  and  capacities)  is  also  a  real  right. 
To  determine  precisely  what  a  Status  is,  is  in  my  opinion  the 
most  difficult  problem  in  the  whole  science  of  jurisprudence. 
But  for  the  purpose  immediately  before  me,  it  may  suffice 
to  say  that  it  consists  of  an  aggregate  of  rights,  duties,  and 
capacities,  or  of  one  or  more  of  those  clas&es  of  objects.  So 
far  as  a  condition  consists  of  rights,  and  of  capacities  to 
take  rights,  we  may  imagine  a  nght  in  the  condition  con- 
sidered as  a  complex  whole. 

According  to  the  Koman  Law,  as  the  heir  has  a  right  in 
the  heritage  (abstracted  from  its  several  parts),  so  has  the 
party  invested  with  a  condition,  a  right  or  interest  in  the^ 
condition  itself  (abstracted  from  the  rights  and  capacities  of 
which  it  is  compounded).  His  right  in  the  cond&on,  con- 
sidered as  an  aggregate  or  whole,  is  analogous  to  the  right 
of  ownership  in  a  single  or  individual  thing. 

Consequently,  wrongs  against  this  right  are  analogous  to 
wrongs  against  ownership ;  and,  according  to  the  practice  of 
the  Roman  Law,  wrongs  of  both  classes  axe  redressed  by 
similar  remedies.  Where  the  individual  thing  is  unlaw- 
fully detained  from  the  owner,  he  may  vindicate  or  recover 
the  thing.  And  where  the  right  in  the  condition  is  wrong- 
fully disputed,  the  party  may  assert  his  right  by  an  appro- 
priate action,  which  is  deemed  and  styled  a  vindication. 

The  reason  why  status  or  condition  makes  so  little  figure 
in  the  English  law  as  compared  with  the  Koman,  though  the 
idea  must  of  course  exist  m  all  systems  of  law,  seems  to  be 
tiiis :  that  the  right  in  a  status  may  by  thd  Eoman  law  be 
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asserted  directly  and  explicitly  by  an  action  expressly  fbr  its  Lbct. 
recovery ;  while  in  English  law  (if  we  except  certain  actions  XV. 
peculiar  to  the  Court  for  Divorce  and  Matrimonial  Causes)*  '  • 
no  such  action  can  be  brought,  and  the  right  to  a  status^ 
though  of  course  it  often  becomes  the  subject  of  a  judicial 
decision,  almost  always  comes  in  as  an  episode,  incidental 
to  an  action  of  which  the  direct  purpose  is  something  else. 
Thus  a  question  of  legitimacy,  which  is  precisely  a  question 
of  status,  is  usually  brought  m  and  decided  upon  incident- 
ally, in  an  action  of  ejectment.  The  question  whether  or 
not  a  particular  person  is  a  slave,  would  generally  come 
before  the  judge  upon  a  prosecution  by  the  slave  of  the 
person  claiming  to  be  his  master  for  doing  some  act  which 
would  be  illegal  unless  the  claim  could  be  established.  The 
only  case  in  which  a  question  of  status  is  decided  directly 
in  English  law,  is  when  a  jury  is  summoned  to  try  tiiat 
precise  question  as  an  issus  incidental  to  a  suit  in  another 
court. 


LECTURE  XVI. 
Bights  considered  generally. 


In  the  present  Lecture.  I  shall  endeavour  to  settle  the       ^SS?' 
import  of  tne  term  *  right  *  considered  as  an  expression  em-    .  _     ; 
bracing  aU  rights.  p,^^  ^, 

*  Declaratory  actions  neffative  of  staitu  have  long  been  known 
in  the  old  Ecclesiastical  and  modern  Divorce  Courts  in  England. 
Instances  are  the  action  of  Nullity  of  Marriage,  and  of  Jactitation  of 
Marriage  (more  expressively  in  Scotland  called  *  Putting  to  Silence '). 
The  comparatively  recent  introduction  by  '  the  Legitimacy  Declara- 
tion Act,  1858/  of  an  action  to  establish  a  status  of  Legitimacy  is 
an  anomaly.  The  Attorney-General  is  made  a  party,  apparently  in 
the  character  of  advocatus  dUaboU,  One  would  suppose  that  the 
ficamers  of  the  statute  originally  entertained  the  idea  that  the  decree 
pronounced  in  the  action  should  be  conclusive  against  persons  in 
general  If  so,  that  intention  was  abandoned  before  the  biU  became 
an  act  For  the  statute  (as  passed)  contains  the  very  reasonable 
piDviBO  that  the  judgment  or  decree  in  the  action  shall  not  prejudice 
persons  who  neimer  were  parties  nor  claim  through  others  who  were 
parties  to  the  action.  It  may  be  here  observed  as  a  principle  of 
general  iurisprudence  that  a  judgment  or  decree  in  an  action  of 
gtatus  (like  ever^  other  judgment  or  decree)  is  conclusive  only 
between  tiie  parties  to  the  action  in  which  it  is  pronounced,  and 
persons  in  privity  with  them.  The  Roman  acHo  in  rem  was  no  ex- 
ception to  this  principle,  although  if  the  defendant  was  in  possession 
(which  he  probably  was)  the  decree,  bv  enforcing  specific  restitU' 
tion,  ffave  the  plaintiff  the  advantage  of  that  possession,  and  conse- 
quently gave  mm  tiie  advantage  of  being  the  dtfendant  in  any 
action  wUoh  another  claimant  ii^ht  bring.— B.  0. 
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the  present 
Lecture. 


Common 
nature  of 
rights. 


Tne  Import  of 
*  Right 'In 
abstract. 


To  a(S(}omplish  this  purpose^  I  shall  proceed  in  the  fol-* 
lowing  order: 

Isty  I  shall  endeavour  to  state,  in  general  expressions,  the 
nature,  essence,  or  properties,  common  to  all  rights.  2ndly, 
I  dhall  examine  certain  definitions  of  the  term  '  right ; '  and 
I  shall  endeavour  to  elucidate  the  common  nature  of  rights, 
by  showing  the  vices  or  defects  of  those  definitions. 

Every  right  is  a  right  in  rem,  or  a  right  in  personam. 

The  essentials  of  a  right  in  rem  are  tiiese : 

It  resides  in  a  determinate  person,  or  in  determinate  per- 
sons, and  avails  against  other  persons  universally  or  generally. 
Further,  the  duty  with  whicn  it  correlates,  or  to  which  it 
corresponds,  is  negative :  that  is  to  say,  a  duty  to  forbear  or 
abstain.  Consequently,  all  rights  in  rem  reside  in  determi- 
nate persons,  and  are  rights  to  forbearances  on  the  part  of 
persons  generally. 

The  essentials  of  a  right  in  personam  are  these : 

It  resides  in  a  determinate  person  or  persons  and  avails 
against  a  person  or  persons  certain  or  determinate.  Further, 
the  obligation  with  which  it  correlates  is  negative  or  posi- 
tive :  that  is  to  say,  an  obligation  to  forbear  or  abstain,  or 
an  obligation  to  do  or  perform. 

It  follows  from  this  analysis,  first.  That  all  righte  reside 
in  determinate  persons.  Secondly,  That  all  rights  correspond 
to  duties  or  obligations  incumbent  upon  other  persons :  that 
is  to  say,  upon  persons  distinct  from  those  in  whom  the  rights 
reside.^  Thirdly,  That  all  rights  are  rights  to  forbearances 
or  acts  on  the  part  of  the  persons  who  are  bound. 

These  (I  believe)  are  the  only  properties  wherein  all 
rights  resemble  or  agree. 

Consequently,  Right  considered  in  abstract  (or  apart  from 
the  kinds  and  sorts  into  which  rights  are  divisible)  may  be 
conceived  and  described  generally  in  the  following  manner. 

A  monarch  or  sovereign  body  expressly  or  tacitly  com- 
mands  that  one  or  more  of  its  subjecte  shall  do  or  forbear 
from  acts  towards  or  in  respect  of  a  distinct  and  determinate 
party.  The  person  or  persons  who  are  to  do  or  forbear  from 
these  acts  are  said  to  be  subject  to  a  duty,  or  to  lie  under  a 
duty.  The  person  toioards  whom  those  acts  are  to  be  done 
or  ferbome,  is  said  to  have  a  right y  or  to  be  invested  with 
a  inght. 

Consequently,  the  term  '  right '  and  the  term  *  relative 
duty  ^  (see  p.  161  supra)  signify  the  same  notion  considered 
from  different  aspects.  Every  right  supposes  distinct  parties : 
A  party  commanded  by  the  sovereign  to  do  or  to  forbear,  and 
a  party  towards  whom  he  is  commanded  to  do  or  to  forbear. 
The  party  to  whom  the  sovereign  expresses  or  intimates  the 
command,  is  said  to  lie  under  a  duty :  that  is  to  say  a  rela-- 
tive  duty.    The  party  towards  whom  he  is  commanded  to 
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do  or  to  forbear,  is  said  to  have  a  right  to  the  acts  or  for- 
bearances in  question. 

I  now  proceed  to  examine  certain  definitions  which 
have  been  given  of  the  term  right. 

1.  A  right  has  been  defined  by  certain  writers,  as  that 
security  for  the  enjoyment  of  a  good  or  advantage  which 
one  man  derives  from  a  duty  imposed  upon  another  or  others. 

2.  It  has  also  been  said  that  rights  are  powers :  powers 
over,  or  powers  to  deal  with,  things  or  persons. 

Objections :  1st,  aU  rights  are  not  powers  over  things  or 
jpersons.  All  (or  most)  of  the  rights  which  I  style  rights 
tn  personam  are  merely  rights  to  acts  or  forbearances.  And 
many  of  the  rights  which  I  style  jura  in  rem  have  no  sub- 
jects (persons  or  things).  2ndly.  What  is  meant  by  saying 
that  a  right  is  a  power  ?  The  party  invested  with  a  right 
is  invested  with  that  right  by  ^drtue  of  the  correspondmg 
duty  imposed  upon  another  or  others.  And  this  duty  is  en- 
forced, not  by  the  power  of  the  party  invested  with  the 
right,  but  by  the  power  of  the  state. 

It  may,  indeed,  be  said,  that  a  man  has  a  power  over  a 
thing  or  person,  when  he  can  deal  with  it  according  to  his 
pleasure,  free  from  obstacles  opposed  by  others.  Now,  in 
consequence  of  the  duties  imposed  upon  others,  he  is  thus 
able.  And,  in  that  sense,  a  right  may  be  styled  a  power. 
But,  even  in  this  sense,  the  definition  will  only  apply  to 
certain  rights  to  forbearances.  In  the  case  of  a  nght  to  an 
act,  theparty  entitled  has  not  always  (or  often)  a  power. 

3.  FacvUasfaciendi  (atU  nonfadendi).  This  definition  is 
open  to  the  same  objections  as  the  last  definition.  ^  Facultas/ 
whatP 

4.  Right; — the  capacity  or  power  of  exacting  from 
another  or  others  acts  or  forbearances.  This  nearly  ap- 
proaches a  true  definition.  It  falls  short  of  it  however  in 
this  respect,  that  the  means  of  exacting  the  act  or  forbear- 
ances, namely,  through  the  sanction  enforced  by  the  state, 
is  not  expressly  adverted  to. 

My  definition  briefly  is  this : — A  party  has  a  right,  when 
another  or  others  are  bound  or  obliged  by  the  law,  to  do  or 
to  forbear,  towards  or  in  regard  of  him. 

But,  as  I  stated  at  the  outset  of  the  analysis,  the  full 
import  of  the  term  ^  right '  cannot  be  made  to  appear  till  all 
the  related  expressions  are  examined. 
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LECTURE  XVn. 
AbsqliUe  and  relative  duties. 

As  I  intimated  at  the  outset  of  the  analysis  through 
which  I  am  now  journeying,  duties  may  he  custinguished 
into  relative  and  aosolvie,  I  then  observed  (p.  162),  that 
the  full  explanation  of  the  latter  and  negative  term  must  be 
postponed  to  an  explanation  of  rights,  and  the  duties  which 
answer  to  rights.  Having  attempted  to  explain  these,  I  now 
proceed  to  the  duties  which  have  no  corresponding  rights, 
or  which  (in  a  word)  are  absolute. 


Absolute 
duties 
defined  by 
exhaustive 
enumeration. 


Every  legal  duty  (like  every  legal  right)  emanates  from 
the  command  of  a  sovereign.  And  the  parlr  upon  whom 
it  is  imposed  is  said'  to  be  legally  obliged,  because  he  is 
liable  to  the  means  of  compulsion  wielded  by  that  superior. 
Every  duty  is  a  duty  to  do  or  forb3ar.  A  duty  is  rela- 
tive, or  answers  to  a  right,  where  the  sovereign  commands 
that  the  acts  shall  be  done  or  forborne  towards  a  determinate 
party,  other  than  the  obliged.  All  other  duties  are  absolute. 
Four  cases  in  Consequently,  a  duty  is  absolute  in  any  of  the  following 
aro^absoiutef  cases :  Ist,  where  it  is  commanded  that  the  acts  shall  be 
done  or  forborne  towards,  or  in  respect  of,  the  party  to 
whom  the  command  is  directed :  or  waere,  in  other  words, 
the  duty  is  self-regarding.  2ndly,  Where  it  is  commanded 
that  the  acts  shall  be  done  or  forborne  towards  or  in  respect 
of  parties  other  than  the  obliged,  but  who  are  not  deter- 
minate  persons,  physical  or  fictitious.  For  example,  towards 
the  members  generally  of  the  given  independent  society  j  or 
towards  mankind  at  large.  3rdly,  Where  the  duty  imposed 
is  not  a  duty  towards  man ;  or  where  the  acts  and  forbear- 
ances commanded  by  the  sovereign,  are  not  to  be  done  or 
observed  towards  a  person  or  persons,  4thly,  Where  the 
duty  is  merely  to  be  observed  towards  the  sovereign  im- 
posing it :  i,e,  the  monarch,  or  the  sovereign  number  in  its 
collegiate  and  sovereign  capacity. 

I  shall  consider  these  duties  in  the  order  which  I  have 
now  announced. 


Belf-rtgardinn 
duties,  and 
duties  not 
regarding 
man^  regard 
persons 
generally  in 
respect  of 
their  remote 
purpose. 


But  before  I  endeavour  to  explain  and  exemplify  the 
classes  of  absolute  duties,  I  will  briefly  advert  to  a  topic 
upon  which  I  may  insist  hereafter. 

In  styling  some  of  these  duties  self-regarding,  and  in 
affirming  of  others  of  these  duties  *  that  they  are  not  duties 
towards  man,'  I  look  exclusively  at  their  immediate  or 
proximate  scope. 


Relative  Duties. 

Oonsideted  with  reference  to  their  more  remote  purpoeeS) 
they  are  absolute  duties  regarding  persons  general^.  For, 
aJBSnming  that  they  are  imposed  at  the  suggestion  of  general 
utility,  they  regeurd  the  members  ffenerally  of  tiie  ^ven 
political  society.  • 

For  example,  the  duty  incumbent  upon  you  to  forbear 
from  suicide,  is  a  self-regarding  duty,  in  respect  of  its 
proximate  purpose — to  me  end  of  deterring  you  from 
deetroying  your  own  life.  But,  remotely  or  in&ectly,  it  is 
an  absolute  duty  regarding  persons  generally.  For  it  is 
partly  imposed  for  the  purposes  of  preserving  a  member  to 
the  community,  and  of  deterring  its  members  generally  from 
the  act  of  suicide. 

Again :  A  duty  to  forbear  from  cruelty  towards  the  lower 
animals,  is  not  a  duty  towards  man  in  respect  of  its  proximate 
scope.  Its  proximate  or  direct  scope,  is  to  save  the  lower 
animals  from  needless  suffering.  But  in  respect  of  its  remote 

Surposes,  the  duty  is  an  absolute  duty  regarding  j9er8on«  in- 
efinitely.  For.  tending  to  preserve  and  cheriSi  the  senti- 
ment of  benevolence  or  sympathy,  it  tends  to  the  good  of 
the  community,  and  to  the  good  of  mankind  at  large. 

The  same  remark  applies  to  relative  duties  as  well  as  to 
absolute  duties  of  the  kinds  immediately  above  mentioned. 

In  numerous  instances,  rights  are  conferred  (and  their 
correlating  duties  imposed)  with  the  direct  or  immediate 
purpose  of  promoting  the  general  ^ood ;  (as,  for  example, 
the  rights  of  judges  and  other  political  subordinates)  :  and 
rights  are  conferred  indirectly  to  the  same  extensive  purpose, 
although  their  proximate  end  be  the  advantage  of  the  parties 
entitled,  or  of  other  determinate  parties  for  whom  they  are 
conferred  in  trust.  For  instance,  the  right  of  property, — 
whether  fhe  proprietor  is  simply  owner,  or  is  a  tn^  for 
other  detemunate  persons  who  have  what  is  called  the 
beneficial  interest. 

In  order  that  we  may  conceive  correctly  many  important 
distinctions,  it  is  necessary  that  we  should  conceive  precisely 
the  truths  which  I  have  now  stated. 

For  example,  the  Koman  Lawyers,  and  most  writers 
upon  Jurisprudence,  divide  Law  into  Public  and  Private. 
According  to  the  Roman  Lawyers,  Public  Law  is  that, 
*  quod  ad  puhlice  utilia  spectat.'  Private  Law  is  that  depart- 
ment of  the  whole,  'quod  ad  8ing\dorum  utilitatem — ad 
privatim  utilia — ^pectat.* 

But  this,  it  is  manifest,  is  not  the  ground  of  the  intended 

distinction.    For  since  the  general  interest  is  an  aggregate 

of  individual  interests,  Law  regarding  the  former,  and  Law 

regarding  the  latter,  regard  the  same  subject.    In  other 

words,  3ie  terms  *  public  *  and  '  private  *  may  be  applied 

indifferently  to  all  Law. 

&]efly  stated,  the  distinction  between  Public  and  Private 

xa 
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196  Pervading  Notions  analyzed. 

PAftT  I.     Law  is  this.    The  former  regards  persons  as  hearing  political 
§8.        characters.    The  latter  regards  persons  who  have  no  political 
^-    ■       '   characters^  and  persons  also  wno  have  them  as  heanng  dif- 
ferent characters.    I  shall  endeavour  hereafter  to  analyze  the 
distinction  (see  Lect.  XLIV.,  post), 
^▼fiinJiries         Again:  Civil  Irnuries  and  Crimes  are  distinguished  by 
*"        *'*     Blacl^tone  and  otners  in  the  following  manner.     Civil 
Injuries  are  private  wrongs,  and  concern  individuals  only. 
Crimes  are  public  wrongs,  and  affect  the  whole  conmiunity. 
If  Blackstone  had  but  reflected  on  his  own  catalogue  of 
crimes,  he  must  have  seen  that  this  is  not  the  basis  of  the 
capital  distinction  in  question.    Most  crimes  are  violations 
of  duties  regarding  determinate  persons,  and  therefore  affect 
individuals  in  a  direct  or  proximate  manner.     Such,  for 
instance,  are    offences    agamst  life    and  body:    murder, 
mayhem,  battery,  and  the  like.    Such,  too,  are  theft  and 
other  offences  against  property. 

But  independently  of  this,  Blackstone^s  statement  of  the 
distinction  is  utterly  untenable. 

AU  offences  affect  the  conmiunity,  and  all  offences  affect 
individuals.  But  though  all  affect  individuals,  some  are  not 
offences  against  rights,  and  are  therefore,  of  necessity,  pur- 
sued directly  by  the  Sovereign,  or  by  some  subordinate 
representing  the  Sovereign. 

Where  the  offence  is  an  offence  against  a  right,  it  might 
be  pursued  (in  all  cases)  either  bv  the  injured  party,  or  by 
those  who  represent  him.  But,  tot  reasons  which  I  shall 
explain  at  large  when  I  arrive  at  the  distinction  in  question, 
it  IS  often  thought  expedient  that  the  pursuit  of  it  should 
not  be  left  to  the  discretion  of  the  injured  party  or  his 
representatives,  but  should  be  assumed  by  the  Sovereign  or 
by  the  subordinates  of  the  Sovereign^  lii  this  difference  of 
procedure,  and  not  inany  dietinction  between  the  tendencies 
of  the  acts,  lies  the  distinction  between  Crimes  and  Civil 
Injuries.  An  offence  which  is  pursued  at  the  discretion  of 
the  injured  party  or  his  representative  is  a  Civil  Injury. 
An  offence  which  is  pursued  by  the  Sovereign  or  by  the 
subordinates  of  the  Sovereign,  is  a  Crime.* 

*  It  may  be  here  observed  that  in  Scotland  and  other  countries 
where  there  is  a  Public  Prosecutor  charged  with  the  investigation 
and  prosecution  of  crimes  and  offences,  the  distinction  between 
crimes  and  offences  on  the  one  hand,  and  civil  injuries  on  the  other, 
is  much  more  intelligible  than  in  the  English  system.  For  the 
distinction,  such  as  it  is,  in  English  Law,  does  not  arise  uniU  com- 
mitment for  trial  (vide  Stephen's  Criminal  Law,  p.  165).  In  Scot- 
land the  duty  of  investigation  and  prosecution,  as  well  as  the  power 
of  abandoning  proceedings,  from  the  time  of  the  commission  of  the 
crime  until  sentence,  lies  with  Her  Majesty's  Advocate,  and  his  sub- 
ordinates for  whom  he  is  responsible;  and  there  is  further  this 
distinction,  that'  all  criminal  proceedings  are  either  taken  in,  or  are 
subject  to  review  by'the  Court  of  Justiciar}' ;  a  court  with  a  juris- 


Absolute  Duties, 

In  many  cases  (as  in  cases  of  Libels  and  Assaults)^  the 
same  offence  belongs  to  both  classes.  That  is  to  say,  the 
injured  has  a  remedy  which  he  applies  or  not  as  he  likes, 
and  the  Sovereign  reserves  the  power  of  visiting  the  oifendqp 
with  punishment. 

It  follows,  that  in  distinguishing  relative  from  absolute 
duties,  and  in  distinguishing  the  Mnds  of  the  latter,  we 
must  not  look  to  the  ultimate  scope  or  purpose  with  which 
duties  are  imposed.  For,  as  that  is  the  same  in  all  cases,  it 
can  never  enable  us  to  draw  the  distinctions  in  question. 

A  relative  duty  corresponds,  as  I  have  said,  to  a  right : 
t.e.  it  is  a  duty  to  oe  fulfilled  towards  a  determinate  person 
or  determinate  personsj  other  than  the  obliged,  and  other 
than  the  Sovereign  imposing  the  duty.  All  other  duties 
are  absolute. 

All  absolute  obligations  are  enforced  criminally :  they 
do  not  correspond  witii  rights  in  the  Sovereign,  the  Public, 
etc. ;  nor  wim  rights  at  afl.  But  rights  to  enforce,  exist  in 
persons  delegated  oy  the  Sovereign,  e.g.  In  England,  ofiences 
against  absolute  duties,  like  all  other  crimes,  are  said  to  be 
offences  against  the  King.  By  which  is  simply  meant  that 
it  is  part  of  his  office  to  pursue  those  offences  as  well  as 
other  crimes. 

Absolute  duties  are  distinguishable  by  their  proximate  or 
immediate  purposes. 

1st.  The  proximate  purpose  of  some  is  iho  advantage  of 
the  party  obliged.    And  these  I  style  self-regarding. 

Examples  of  violations  of  these  duties :  Drunkenness.* 
Suicide.f  Breach  of  chastity,  not  accompanied  by  violation  of  a 
right  residing  in  another,  as  by  adultery,  rape,  seduction.  (Rape 
includes  injury  to  the  party  ravished,  and  to  others  who  have  an 
interest,  etc.) 

2ndly.  The  proximate  pm'pose  of  others  is  the  advantage 
of  persons  indefinitely :  for  instance,  of  the  community  at 
large,  or  of  mankind  in  general. 

Examples. — The  duty  of  military  service,  in  most  countries. 
The  duty  of  all  persons  to  shut  a  cattle  gate  which  opens  from  a 
railway,  a  duty  imposed  proximately  for  the  safety  of  the  public, 
although  it  indirectly  concerns  the  Railway  Company. 

ViSations : — ^Arson,  or  wilful  fire-raising,  which  is  prohibited 
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diction  quite  distinct  from  that  of  the  Court  of  Session,  which  is  the 
proper  tribunal  in  civil  actions.  This  system  has  the  advantage 
(amongst  others),  that  the  magistrate,  Vho  wields  the  power  of 
the  state  for  the  protection,  primarily,  of  the  general  community, 
cannot  be  made  a  tool  and  dupe  for  mere  private  ends. — R,  Cr 

*  Blackstone,  ir.  64. 

t  Jbid,  189. 


198  Pervading  Notions  analyzed. 

Pabt  I.      not  80  much  on  account  of  the  damage  to  the  individual  owner 

§8.         of  the  property  set  fire  to— for  it  is  equally  a  .crime  if  a  man 

*—     » — ^'    get  fire  to  his  own  property — but  on  account  of  the  danger  to 

the  public.     Treason,  which  is  properly  an  offence  against  the 

Sovereign  ;  though  an  offence  against  a  member  of  the  sovereign 

body  is  often  so  considered. 

Srdly.  The  proximate  purpose  of  others  is  not  the  ad- 
yautage  of  any  person  or  persons 

Towards  God:  (Ascetic  observances.)  (Blackstone,  vol.  iv. 
p.  43.) 

Towards  the  lower  animals. 

The  Deity,  an  infant,  or  one  of  the .  lower  animals,  ob  being 
the  party  towards  whom  a  duty  is  to  be  performed,  might  be  said 
to  have  a  right.  But  so,  in  the  same  case,  might  an  inanimate 
thing.    To  call  the  Deity  a  person,  is  absurd,* 


LEOTURE  XVJLUL 
WiU  and  Motive. 


Lbot.  Every  legal  duty  is  a  duty  to  do  (or  forbear  froni)  an  out- 

XVin.      ward  act  or  acts,  and  flows  from  the  connnandL  of  the 
■     '       '    Sovereign, 

To  Mfil  the  duty  which  the  command  imposes,  is  just 
or  right.  That  is  to  say,  the  party  does  the  act,  or  the 
party  observes  the  forbearance,  wnich  18  jussum  or  directum 
Dy  the  author  of  the  command.t 

To  omit  (or  forbear  from)  the  act  which  the  command 
enjoins,  or  to  do  the  act  which  the  conunand  prohibits,  is 
a  wrong  or  injury : — ^A  term  denoting  (when  taken  in  its 
largest  signification)  every  act,  forbearance,  or  omission, 


*  for  definition  of  *  person '  see  Lect.  XII.,  ante. — R.  C. 

t  Juit  is  that  which  is  Jitssum  ;  the  past  participle  of  jubeo* 

Bight  is  derived  from  directum;  the  past  participle  of  dirigo ; 
or,  rather,  right  is  probably  derived  from  some  Anglo-Saxon  Verb, 
whidi  comes  with  dirigo  from  a  common  root.  The  Grennan  reAt, 
gereoht,  richtigt  rechtens  (,Jttst)  is  from  the  obsolete  richten  or  rechten 
(dirigo).  Hence  Richter,  a  judge.  Latin — Rego,  Rex,  Regula, 
Rectum.    (Wrong = Wrung ;  the  opposite  of  rectum.) 

And  as  just  and  right  signify  that  which  is  commanded,  so  do 
the  Latin  Jxlquum  and  the  Greek  Dikaion  denote  that  which  con- 
-  forms  to  a  law  or  rule.  Manifestly,  a  metaphor  borrowed  from 
measures  of  length.  Something  equal  to,  or  even  with,  a  some- 
thing to  which  it  is  compared.    JEquwn^jus  gentium. 

The  abstracts,  jusftce,  or  justum,  dikaion,  equity,  etc.,  denote jcon- 
formity  to  Command ;  as  their  answering  concrete  .  denote  a 
something  which  is  commanded,  or  equal  (see  note  pJ  IIS,  supra)* 


'  Wi/r  and  'Motive: 

whicli  amounts  to  disobedience  of  a  Law  (or  of  any  other 
command)  emanating  directly  or  circuitously  £rom  a  Monarch 
or  Sovereign  NumDer — 'Generaliter  injuria  dicitur,  omne 
quod  nonjure  fit.' 

A  party  lying  under  a  duty  is  liable  to  evil  or  inconve- 
nience (to  be  inflicted  by  sovereign  authority),  if  he  dis- 
obeys the  Command.  This  conditional  evil  is  me  Sanction 
which  enforces  the  duty ;  and  the  party  bound  or  obliged, 
is  bound  or  obliged,  because  he  is  liable  to  this  evil,  u  he 
disobeys  the  command.  That  bond,  vinctdumy  or  ligamen, 
which  is  of  the  essence  of  dtUyy  is,  simply  or  merely,  liability 
to  a  Sanction, 

It  follows  from  these  considerations,  that,  before  I  can 
complete  the  analysis  of  legal  rifffU  and  dtUi/,  I  must  advert 
to  the  nature  or  essentials  of  legal  Injuries,  and  of  legal  or 
political  Sanctions.  As  Person,  Thing,  Act  and  Forbear- 
ance, are  inseparably  connected  with  the  terms  ^  Eight '  and 
'  Duty,*  so  are  Injury  and  Sanction  imported  by  tne  same 
expressions. 

But  before  we  carp  determine  the  import  of '  Injury'  and 
^  Sanction '  (or  can  distinguish  the  compulsion  or  restraint 
which  is  implied  in  Duty  or  Obligation,  from  that  com- 
pulsion or  restraint  which  is  merely  physical),  we  must  try 
to  settle  the  meaning  of  the  following  perplexing  terms : 
namely.  Will,  Motive,  Intention,  and  Negligence: — ^in- 
dudix^Tj  ^  uie  term  ^Negligence/  those  modes  of  the 
corresponding  complex  notion,  which  are  styled  *  Temerity' 
or  '  Rashness,'  and  '  Imprudence '  or  *  Heedlessness.' 

Accordingly,  I  shall  now  endeavour  to  state  or  suggest 
the  significations  of '  Motive '  and  *  WiU.' 

Nor  is  this  incidental  excursion  into  the  Philosophy  of 
Mind  a  wanton  digression  from  the  path  which  is  marked 
out  by  mv  subject. 

For  1st,  the  party  who  lies  under  a  duty  is  bound  or 
obliged  hy  a  sanction.  This  conditional  evil  determines  or 
inclmes  his  will  to  the  act  or  forbearance  enjoined.  In 
other  language,  he  wishes  to  avoid  the  evil  impending  from 
the  Law,  altnough  he  may  be  averse  from  the  frdfilment  of 
the  duty  which  me  Law  imposes  upon  him.  It  is  necessary 
therefore  to  clear  the  expressions  'Motive'  and  'Will' 
from  Hie  obscurity  with  which  they  have  been  covered  by 
philosophical  and  popular  jargon. 

2ndly,  The  objects  of  duties  are  acts  and  forbearances. 
But  every  act,  and  every  forbearance  from  an  act,  is  tite 
consequence  oi  a  volition,  or  of  a  determination  of  the  wiU. 
We  must  try,  therefore,  to  know  the  meaning  of  the  term 
'Will.' 

Srdly,  Some  injuries  are  intentional.  Others  are  conse- 
quences of  negUgence  (in  the  large  signification  of  the  term). 
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20O  Pervading  Notions  analyzed. 

Part  I.  We  must  try,  therefore,  to  determine  the  meaning  of  '  In- 
§8.  tention  *  and  *  Negligence.* 
'  •  '  It  is  absolutely  necessary  that  the  import  of  the  last- 
mentioned  expressions  should  be  settled  with  an  approach 
to  precision.  For  hoth  of  them  run,  in  a  continued  vein, 
through  the  doctrine  of  injuries  or  wrongs;  and  of  the 
rights  and  obligations  which  are  begotten  by  injuries  or 
wrongs.  And  one  of  them  (namely,  'Intention '),  meets  us 
at  eoery  step,  in  eoery  department  of  Jurisprudence. 

But,  in  order  that  we  may  settle  the  import  of  the  term 
*  Intention,'  it  is  again  necessary  to  settle  the  import  of  the 
term  '  Will.'  For,  although  an  intention  is  not  a  volition, 
they  are  inseparably  connected.  And,  since  'Negli- 
gence '  implies  the  absence  of  a  due  volition  and  intention, 
it  is  mani&st  that  the  explanation  of  that  expression  sup- 
poses the  explanation  of  these. 

Accordingly,  I  will  now  attempt  to  analyze  the  ex- 
pressions '  Will '  and  '  Motive.' 
The  win.  Certain  parts  of  the  human  body  obey  the  tcilL    In 

other  words,  we  have  the  power  of  moving,  m  certain  ways, 
certain  parts  of  our  bodies. 

These  expressions,  and  others  of  the  same  import,  merely 
signify  this : 

Certain  movements  of  our  bodies  follow  invariably  and 
immediatdy  our  wishes  or  desires  for  those  same  move- 
ments :  Provided,  that  is,  that  the  bodily  organ  be  sane, 
and  the  desired  movement  be  not  prevented  by  an  outward 
obstacle  or  hindrance.  If  my  arm  be  free  from  disease, 
and  fi-om  chains  or  other  hindrances,  my  arm  rises,  so  soon 
as  I  wish  that  it  should.  But  if  my  arm  be  palsied,  or 
festened  down  to  my  side,  my  arm  will  not  move  al- 
though I  desire  to  move  it. 

These  antecedent  wishes  and  these  consequent  move- 
ments, are  human  volitions  and  acts  (strictly  and  properly 
so  called).  They  are  the  only  objects  to  which  those  terms 
will  strictly  and  properly  apply. 

But,  besides  the  antecedent  desire  (which  I  style  a  voli- 
tioYi),  and  the  consequent  movement  (which  I  style  an  act), 
it  is  commonly  supposed  that  there  is  a  certain  '  WilV 
which  is  the  cause  or  author  of  both.  The  desire  is  com- 
monly called  an  act  of  the  wiU ;  or  is  supposed  to  be  an 
effect  of  a  power  or  faculty  of  mUingj  supposed  to  reside  in 
the  man. 

That  this  same  ^  ^oilV  is  simply  nothing,  has  been 
proved  (in  my  opinion)  beyond  controversy  by  the  late  Dr. 
Brown,  who  also  expelled  from  the  region  of  entities, 
those  fancied  beings  called  ^  poioers,  of  which  this  imagi- 
nary ^  mlV  is  one.  This  author,  in  his  analysis  of  the 
relation  of  cause  and  effect,  considered  the  subject  from 
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numerous  aspects  equally  new  and  important ;  and  was  (I 
believe)  the  first  who  rightly  explained  what  we  mean 
when  we  talk  about  the  wiU,  and  the  power  or  facvMy  of 
wiUing,  When  I  speak  of  wtUing  a  movement  of  my  body, 
all  that  I  mean  (so  far  as  I  have  an  intelligible  meaning)  is 
that  I  ivish  the  movement,  that  I  expect  the  movement  to 
follow  my  wish,  and  that  it  does  follow  accordingly. 

For  proof  that  nothing  more  is  really  meant,  I  must  refer 
to  Brown's  '  Analysis  of  Cause  and  Efiect.'  *  A  detailed  ex- 
position of  the  subject  would  be  inconsistent  with  the 
limits  by  which  I  am  confined,  and  with  the  direct  or  ap- 
propriate purpose  of  these  Lectures. 

The  wishes  which  are  immediately  followed  by  the  bodily 
movements  wished,  are  the  only  wishes  immediatdy  foUow&A 
hy  their  objects. 

In  every  other  instance  of  wish  or  desire,  the  object  of 
the  wish  is  attained  (in  case  it  be  attained)  through  a  mean  *, 
and  (generally  speaking)  through  a  series  of  means — each 
of  the  means  being  (in  its  turn)  the  object  of  a  distinct  wish ; 
and  each  of  them  bemg  wished  (in  its  turn)  as  a  step  to  that 
object  which  is  the  end  at  which  we  aim. 

For  example :  If  I  wish  that  my  arm  should  rise,  the 
desired  movement  of  my  arm  immediately  follows  my  wish. 
There  is  nothing  to  which  I  resott,  nothing  which  I  wish,  as 
a  mean  or  instrument  wherfewith  to  attain  my  purpose.  But 
if  I  wish  to  lift  the  book  which  is  now  lying  oewre  me,  I 
wish  certain  movements  of  my  bodily  organs,  and  I  employ 
these  as  a  mean  or  instrument  for  the  accomplishment  or  my 
ultimate  end. 

It  will  be  admitted  by  all  (on  the  bare  statement)  that 
the  dominion  of  the  will  is  limited  or  restricted  to  some  of 
our  bodily  organs.  The  motion  of  my  heart,  for  instance, 
would  not  m  immediately  afiected,  by  a  wish  I  might 
happen  to  conceive  that  it  should  stop  or  quicken. 

That  the  dominion  of  the  will  extends  not  to  the  mind, 
may  appear  (at  first  sight)  somewhat  disputable.  It  has, 
however,  been  provedhj  the  writers  to  whom  I  have  referred. 
Nor,  indeed,  was  the  proof  difficult,  so  soon  as  a  definite 
meaning  had  been  attached  to  the  term  mil.  Here  (as  in 
most  cases)  the  confusion  arose  fi*om  the  indefiniteness  of 
the  language  by  which  the  suJbjects  of  the  inquiry  were 
denoted. 

If  volitions  be  nothing  but  wishes  immediately  followed 
by  their  objects,  it  is  mamfest  that  the  mind  is  not  obedient 
to  the  will.  In  other  words,  it  will  not  change  its  actual,  for 
different  states  or  conditions,  as  (and  so  soon  as)  it  is  wished 
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Phenomena  of  the  Human  Mind,  cap.  24, 25. 
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Pervading  Notions  analyzed. 
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or  desired  that  it  should.  Try  to  recall  an  absent  thought^ 
or  to  banish  a  present  thought,  and  you  will  find  that  your 
desire  is  not  immediately  followed  by  the  attainment  of  its 
object.  It  is,  indeed,  manifest  that  the  attempt  would 
imply  an  absurdity.  Unless  the  thought  desired  be  present 
to  the  mind  already,  there  is  no  determinate  object  at  which 
the  desire  aims,  and  which  it  can  attain  immediatdyj  or 
without  the  intervention  of  a  mean.  And  to  desire  the  ab- 
sence of  a  thought  actually  present  to  the  mind,  is  to  covi^ 
ceive  the  thought  of  which  the  absence  is  desired,  and  (by 
consequence)  to  perpetuate  its  presence. 

Changes  in  the  state  of  the  mind,  or  in  the  state  of  the 
ideas  and  desires,  are  not  to  be  attained  immediately  by 
desiring  those  changes,  but  through  long  and  complex  series 
of  intervening  means,  beginning  with  desires  which  really 
are  volitions* 

Our  desires  of  those  bodily  movements  which  iromedi- 
ately  follow  our  desires  of  them,  are  therefore  the  only  ob- 
jects which  can  be  styled  volitions. 

And  as  these  are  the  only  volitions ;  so  are  the  bodily 
movements,  by  which  they  are  immediately  followed,  the 
only  acts  or  actions  (properly  so  called). 

The  only  difficult  with  which  the  subject  is  beset,  arises 
from  the  concise  or  abridged  manner  in  which  (generally 
speaking)  we  express  the  objects- of  our  discourse. 

Most  of  the  names  which  seem  to  be  names  of  acts,  are 
names  of  acts  coupled  with  certain  of  their  consequences.  For 
example:  If  I  kill  you  with  a  gun  or  pistol,  1 5^00^  you.  And 
the  long  train  of  incidents  which  are  denoted  by  that  brief 
expression,  are  considered  (or  spoken  of)  as  if  they  constitu- 
ted an  act,  perpetrated  by  me.  In  truth,  the  only  parts  of 
the  train  wnicn  are  my  act  or  acts,  are  the  muscular  motions 
by  which  I  raise  the  weapon,  point  it  at  your  head  or  body, 
and  pull  the  trigger.  These  I  wUL  The  contact  of  the  flint 
and  steel,  the  ignition  of  the  powder,  the  flight  of  the  ball 
towards  your  body,  the  woima  and  subsequent  death,  with 
the  numberless  incidents  included  in  these,  are  consequences 
of  the  act  which  I  wiU.  I  wtU  not  those  consequences,  al- 
though I  may  intend  them.  But  in  common  language  the 
words  wUl  and  intend  are  often  confoimded.  To  this  subject 
I  shall  revert  in  the  ensuing  Lecture. 

The  desires  of  those  bodily  movements  which  immedi- 
ately follow  our  desires  of  them,  are  inaputed  (as  I  have  said) 
to  an  imaginaiy  being,  which  is  styled  the  WUL  They 
have  been  called  acts  of  the  will.  And  this  imaginary  being 
is  said  to  be  determined  to  action,  by  Motives, 

All  which  (translated  into  intelligible  language)  merely 


*  Examples :   Takmg  up  a  book  to   banish  an  importnnate 
thought.    Looking  into  a  book  ta  recover  an  absent  thougnt. 
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means  this :  I  wish  a  certain  object.  That  object  is  not 
attainable  immediately,  by  the  wish  or  desire  itself.  But  it 
is  attainable  by  means  of  bodily  movements  which  will  im- 
mediately follow  my  desire  of  them.  For  the  purpose  of 
attaining  that  which  I  cannot  attain  by  a  wish,  I  wish  the 
movements  which  will  immediately  toUow  my  wish,  and 
through  which  I  expect  to  attain  the  object  which  is  the  end 
of  my  desires  (as  in  the  foregoing  instance  of  the  book). 

A  motive,  then,  is  a  wish  causing  or  preceding  a  voli- 
tion— a  wish  for  a  something  not  to  be  attained  by  wishing 
it,  but  which  the  party  believes  he  shall  probably  or  certainly 
attain,  by  meam  of  those  wishes  which  are  styled  acts  of  the 
will. 

In  a  certain  sense,  motives  may  precede  motives  as  well 
as  acts  of  the  will.  For  the  desired  object  which  is  said  to 
determine  the  will  may  itself  be  desired  as  a  mean  to  an 
ulterior  purpose.  In  which  case,  the  desire  of  the  object, 
which  is  the  ultimate  end,  prompts  the  desire  which  imme- 
diately  precedes  the  volition. 

That  the  will  should  have  attracted  ffreat  attention,  is  not 
wonderful.  For  ly  means  of  the  bodily  movements  which 
are  the  objects  of  volitions,  the  business  of  our  lives  is 
carried  on.  That  the  will  should  have  been  thought  to  com- 
tain  something  extremely  mysterious,  is  equally  natural. 
For  volitions  (as  we  have  seen)  are  the  only  desires  which 
consummate  themselves — the  only  desires  which  attain  their 
objects  without  the  intervention  of  means. 
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LECTURE  XIX. 
ItUention, 


To  discard  established  terms,  is  seldom  possible ;  and 
where  it  is  po8sible,*i8  seldom  expedient.  Insteaii  of  reiectmg 
conventional  terms  because  they  are  ambiguous  and  obscure, 
we  shall  conmionly  find  it  better  to  explain  their  meaning, 
or  (in  the  language  of  old  Hobbes)  '  to  wm^  them  with  dis- 
tinctions and  definitions,'  so  as  to  give  a  better  light. 

Accordingly,  I  shall  talk  of  *  wifling ; '  of  ^  determinations 
of  the  will; '^  and  of  *  motives  determining  the  will.'  But 
all  that  I  mean  by  those  expressions,  is  this.  '  To  vjiU,^  is 
to  wish  or  desire  certain  of  those  bodily  movements  which 
immediately  follow  our  desires  of  them.  A  *  determination 
of  the  will,'  or  a  '  volition,^  is  a  wish  or  desire  of  the  sort. 
A  ^  motive  determining  the  will '  is  a  wish,  not  a  volition,  but 
suggesting  a  wish  which  is.  The  wish  styled  a  ^  motive,'  is 
not  immediately  followed  by  its  appropriate  object :  but  the 
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bodily  movement  which  is  the  appropriate  object  of  the 
vditionj  seems  to  the  party  a  certam  or  probable  mean  for 
attaining  the  something  which  is  the  appropriate  object  of 
the  motive.  In  case  that  something  be  wished  as  a  mean  to 
an  ulterior  object,  the  wish  of  the  ulterior  object  is  a  motive 
to  a  motive ;  as  the  wish  of  the  intervening  mean  is  a  motive 
to  the  volition. 

The  bodily  movements  which  immediately  follow  our  de- 
sires of  them,  are  the  only  human  actSj  stricuy  and  properly 
so  called.  For  events  which  are  not  wiUedy  are  not  acts ;  and 
the  bodilymovements  in  question  are  the  only  events  which 
we  wUl,  They  are  the  only  objects  which  follow  our  desires, 
without  the  intervention  of  means. 

But,  as  I  observed  in  my  last  Lecture,  most  of  the  names 
which  seem  to  be  names  of  acts,  are  names  of  acts  strictly 
and  properly  so  called,  coupled  with  more  or  fewer  of  their 
consequences. 

And  as  the  names  of  acts  comprise  certain  of  their  conse- 
qtiences,  so  it  is  said  that  those  consequences  are  willed,  al- 
though they  are  only  intended.  In  the  case  which  I  have 
just  supposed,  it  would  be  said  that  I  willed  the  consequences 
of  my  voluntary  muscular  movements,  as  well  as  the  move- 
ments themselves. 

Nor  is  it  practicable  to  discard  these  forms  of  speech, 
although  they  involve  the  nature  of  will  and  intention  in 
thick  obscurity.  They  are  inseparably  interwoven  with  the 
rest  of  established  language ;  and  if  I  attempted  to  change 
them  for  new  and  preciee  expressions,  I  should  either  re- 
sort to  terms  which  othei-s  would  not  imderstand,  or  to 
tedious  circumlocutions  which  others  would  not  endure.  To 
analyze,  mark,  and  remember  their  complex  import,  is  all 
that  I  can  accomplish. 

Accordingly,  I  must  often  speak  of  ^  acts,^  when  I  mean 
'  acts  and  their  consequences ;  *  and  of  those  consequences  as 
if  they  were  willed,  though,  in  truth,  they  are  intended. 

The  bodily  movements  which  immediately  follow  our 
desires  of  them,  are  acts  (properly  so  called). 

But  every  act  is  followed  by  consequences ;  and  is  also 
attended  by  concomitants,  which  are  styled  its  circumstances. 

To  desire  the  act  is  to  ivill  it.  To  expect  any  of  its  con- 
sequences, is  to  intend  those  consequences. 

The  act  itself  is  intended  as  well  as  tvilled.  For  every 
volition  is  accompanied  by  an  expectation  or  belief,  that 
the  bodily  movement  wished  will  immediately  follow  the 
wish. 

And  hence  (no  doubt)  the  frequent  confusion  of  will 
and  intention.  Feeling  that  will  implies  intention,  numerous 
writers  upon  Jurisprudence  (and  Mr.  Bentham  amongst  the 
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number)  employ  '  will  *  and  '  intention '  as  synonymous  or 
equivalent  terms.     Thsy  forget  that  intention  does  not  imply 

Now  the  conse(juence  of  an  act  is  never  willed.  For 
none  but  acts  themselves  are  the  ap^opriate  objects  of  voli- 
tions. Nor  is  it  always  intended.  For  the  party  who  wiUs 
the  act,  may  not  expect  the  consequence.  If  a  consequence 
of  the  act  be  desired^  it  is  probably  intended.  But  (as  I 
shall  show  immediately)  an  intended  consequence  is  not 
always  desired.  Intentions,  therefore,  regard  acts :  or  they 
regard  the  consequences  of  acts. 

To  show  that  the  agent  may  not  intend  a  consequence  of 
his  act  I  will  give  an  example : 

Shooting  with  a  pistol  at  a  mark  chalked  upon  a  paling, 
one  of  my  shots  hits  and  woimds  a  person  passing  along  a 
road  at  the  other  side  of  the  fence. 

Now,  when  I  aim  at  the  mark,  andpull  the  trigger,  I 
may  not  intend  to  hurt  the  passenger.  lor  though  the  hurt 
of  a  passenger  be  a  probable  consequence,  I  may  not  think  of 
it,  or  advert  to  it,  as  a  consequence.  Or,  though  I  may 
advert  to  it  as  a  possible  consequence,  I  may  think  that  the 
fence  will  intercept  the  shot,  and  prevent  it  from  passing  to 
the  road.  Or  the  road  may  be  one  which  is  seldom  tra- 
velled, and  I  may  think  the  presence  of  a  stranger  at  that 
place  and  time  extremely  improbable. 

On  any  of  these  suppositions,  I  am  clear  of  intending  the 
harm :  Though  (as  I  snail  show  hereafter)  I  may  be  guilty 
of  heedlessness  or  rashness.  Before  intention  can  be  defined 
exactly,  the  import  of  those  terms  must  be  taken  into  con- 
sideration. 

Where  the  agent  intends  a  consequence  of  the  act,  he 
may  loish  the  consequence,  or  he  may  not  wish  it. 

And,  if  he  \oish  the  consequence,  he  may  wish  it  as  an 
endy  or  he  may  wish  it  as  a  mean  to  an  end. 

Strictly  speaking,  no  external  consequence  of  any  act  is 
desired  as  an  end.  For  the  end  or  ultimate  purpose  of 
every  volition  and  act  is  a  feeling  or  sentiment : — pleasure, 
direct  or  positive ;  or  the  pleasure  which  arises  indirectly 
from  the  removal  or  prevention  of  pain.  But  where  the 
pleasure,  which  (in  strictness)  is  the  end  of  the  act,  can  only 
De  attained  through  a  given  external  consequence,  that  ex- 
ternal consequence  is  inseparable  from  the  end ;  and  is 
styled  (with  sufficient  precision)  the  end  of  the  act  and  the 
volition. 

Where  an  intended  consequence  is  wished  as  an  end  or 
a  metmj  motive  and  intention  concur.  In  other  words.  The 
consequence  intended  is  also  wished ;  and  the  wish  of  that 
consequence  suggests  the  volition.  This  possibly  is  the 
reason  why  motive  is  frequently  confounded  with  intention 
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by  writers  on  jurisprudence.  Of  this  con^ion  the  law  of 
England  affords  a  flagrant  instance  when  it  lays  down  that 
murder  must  be  committed  of  malice  aforethxmght ;  by  which 
is  oidy  meant  that  it  must  be  committed  intentionally  (see 
p«  212,  infra), 

I  will  now  exemplify  those  three  varieties  of  intention 
at  which  I  have  pointed  already.  , 

1st.  The  agent  may  intend  a  consequence ;  and  that  con- 
sequence may  be  the  end  of  his  act. 

2ncQy.  He  may  intend  a  consequence  j  but  he  may  desire 
that  consequence  as  a  mean  to  an  end. 

Srdly.  He  may  intend  the  consequence,  without  desir- 
ing it. 

As  examples  of  these  three  varieties,  I  will  adduce  three 
cases  of  intentional  killing. . 

You  hate  me  mortally :  and,  in  order  that  you  may  ap- 
pease that  painful  and  importunate  feeling,  you  shoot  me 
dead. 

Now  here  you  intend  my  death :  and  (taking  the  word 
^  end^  m  the  meaning  which  I  have  just  exjuained)  my 
death  is  the  end  of  the  act,  and  of  the  volition  which  pre- 
cedes the  act.  Nothing  but  that  consequence  would  appease 
your  hate,  or  satisfy  your  malice. 

Again : 

You  shoot  me,  that  you  may  take  my  purse.  I  refuse  to 
deliver  my  purse  when  you  demand  it.  I  defend  my  purse 
to  the  best  of  my  ability.  And,  in  order  that  you  may 
remove  the  obstacle  which  my  resistance  opposes  to  yojar 
purpose,  you  pull  out  a  pistol  and  shoot  me  dead. 

Now  here  you  intend  my  death,  and  you  also  desire  my 
death.  But  you  desire  it  as  a  mean,  and  not  as  an  end. 
Your  desire  of  my  death  is  not  the  ultimate  motive  suggest- 
ing the  volition  and  the  act.  Your  ultimate  motive  is  your 
desire  of  my  purse. 

Lastly: 

You  shoot  at  Sempronius  or  Styles,  at  Titius  or  Nokes, 
desiring  and  intending  to  kill  him. "  The  death  of  Styles  is 
the  end  of  your  volition  and  act.  Your  desire  of  his  death, 
is  the  ultimate  motive  to  the  volition.  You  contemplate  his 
death,  as  the  probable  consequence  of  the  act. 

But  when  you  shoot  at  Styles,  I  am  standing  close  by 
him.  And  you  think  it  not  unlikely  that  you  may  kill  me 
in  your  attempt  to  kill  him.  You  hre,  and  kill  me  accord- 
ingly. Now  here  you  do  not  desire  my  death,  neither  as  an 
end  nor  as  a  mean.  But,  since  you  contemplate  my  death 
as  a  probable  consequence  of  your  act,  you  intend  my  death. 

Forbearances         It  foUows  from  the  nature  of  Volitions,  th&t  forbearances 
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When  I  forl)ear  from  an  act  (speaking ^neraHy)*  lisUl, 
But  I  will  an  act  otjier  than  that  from  which  I  forbear  or 
abstain :  and,  knowing  that  the  act  which  I  will,  excludes 
the  act  forborne,  I  intend  the  forbearance. 

For  example,  It  is  my  duty  to  come  hither  at  seven 
o'clock.  But,'  conscious  tnat  I  ought  to  come  hither,  I  go 
to  the  Playhouse  at  that  hour,  instead.  Now,  in  this  case, 
my  absence  from  this  room  is  intentianal,  I  know  that  if 
my  legs  brought  me  to  the  University,  they  would  not  cany 
me  to  the  Playhouse. 

If  I  forgot  that  I  ought  to  come  hither,  my  absence 
would  not  be  intentional,  but  the  effect  of  negligence. 


LEOTUKE  XX. 
Negligence,  Heedlessness,  and  Rashness, 


The  motives  ioforhearances  (or,  rather,  to  the  acts  which 
exclude  the  acts  forborne)  are  different  in  different  cases. 

I  may  forbear  from  the  act  because  I  dislike  its  conse- 
quences :  or  because  I  prefer  the  conseauences  of  the  act 
which  I  presently  will,  ana  which  I  could  not  perform  un- 
less I  forbore  from  the  other.  In  either  case,  the  act  which 
I  will,  and  not  the  forbearance,  is  the  object  of  the  volition 
itself.     *  To  will  nothing  *  is  a  flat  contradiction  in  teiins. 

Forbearances  must  be  distinguished  from  Omissions. 

*  To  forbear,'  is  not  to  do,  with  an  intention  of  not  doing. 

'  A  forbearance,'  is  a  not  doing,  with  a  like  intention. 

'  To  omit,'  is  not  to  do,  but  without  thought  of  the  act 
which  is  not  done. 

'  An  omission,'  is  a  not  doing  with  a  similar  absence  of 
consciousness. 

These  significations  are  clear  and  precise,  and  the  terms 
are  convenient  for  expressing  them.  Sometimes,  indeed, 
'  omit '  is  used  with  the  meaning  to  omit  unlawmlly,  and 


*  Not  every  present  forbearance  ftota  a  given  act  is  preceded  or 
Accompanied  by  a  present  volition  to  do  another  act ;  e.g,  I  may  lie 
perfectly  still,  intending  not  to  rise. 

But  it  is  generally  true,  that  every  present  forbearance  is  pre- 
ceded or  accompanied  by  a  volition.  In  our  -waking  hours,  our 
lives  are  a  series  (nearly  unbroken)  of  volitions  ana  acts.  And, 
-when  we  forbear,  we  commonly  do  a  something  inconsistent  with 
the  act  forborne,  and  which  we  are  conscious  is  inconsistent  vrith  it. 

Where  a  forbearance  is  preceded  or  accompanied  by  inaction, 
the  desire  leading  to  the  forbearance  is  not  to  be  compared  to  a 
yolitipn.  The  fon)earapce  is  not,  like  the  act,  the  direct  and  appro- 
priate object  of  the  wish. 


Lect. 
XX. 
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'forl)ear'  with  the  meaning  to  forbear  lawfully.  But 
although  the  terms  are  sometimes  usqcL  in  these  more  re- 
stricted senses,  I  think  I  am  justified  not  only  by  conveni- 
ence, but  also  by  the  usage  of  numerous  and  good  writers, 
in  attaching  the  above  large  significations  to  the  terms  in 
question.  If  you  wish  to  denote  *  that  a  forbearance  or  omis- 
sion is  a  breach  of  duty,'  you  can  accomplish  that  purpose 
by  styling  it '  injurious  *  or  *  unlawful,'  or  you  may  call  it 
'  culpable.' 

Injurious  or  culpable  omissions  are  frequently  styled 
'  negligent.'  The  paity  who  omits,  is  said  to  '  neglect '  his 
duly.  The  omission  is  ascribed  to  his  ^  negligence,^  The 
state  of  his  mind  at  the  time  of  the  omission,  is  styled 
'  negUgence,^  These  (I  think)  are  the  meanings  usually  at- 
tached to  these  terms ;  although  the  Homan  lawyers  (as  I 
shall  show  immediately)  have  given  them  a  larger  significa- 
tion. 

'  Heedlessness '  differs  from  negligence,  although  they  are 
closely  allied.* 

The  party  who  is  negligent  omits  an  act,  and  breaks  a 
positive  duty : 

The  party  who  is  heedless  does  an  act,  and  breaks  a  ne- 
gative duty. 

I  endeavoured  in  my  last  Lecture  to  illustrate  my  mean- 
ing, by  an  example  to  which  I  now  refer  you.t  In  the  case 
supposed,  I  did  not  advert  to  the  probable  consequence  of 
my  act.  And,  since  it  was  my  duty  to  advert  to  it,  I  am 
guilty  of  heedlessness^  although  I  am  clear  of  intentional 
injiuy. 

Tlie  states  of  mind  which  are  styled  /  Negligence '  and 
'Heedlessness,'  are  precisely  alike.  In  either  case,  the 
party  is  inadvertent.  In  tne  first  case,  he  does  not  an  act 
which  he  was  bound  to  do,  because  he  adverts  not  to  it.  In 
the  second  case  he  does  an  act  from  which  he  was  bound  to 
forbear,  because  he  adverte  not  to  certain  of  its  probable 
consequences.  Absence  of  a  thought  which  one's  duty 
would  naturally  suggest,  is  the  main  ingredient  in  each  ca^. 

The  party  w;ho  is  guUty  of  Temerity  or  Eashness,  like 
the  party  who  is  guilty  of  heedlessness,  does  an  act,  and 
breaks  a  positive  duty.  But  the  party  who  is  guilty  of 
heedlessness,  thinks  not  of  the  probalue  mischief.  The 
party  who  is  g^ty  of  rashness  thinks  of  the  probable  mis- 
chief; but,  in  consequence  of  a  missupposition  begotten  by 
insufficient  advertence,  he  assumes  that  the  mischief  will  not 
ensue  in  the  given  instance  or  case.  Such  (I  think)  is  the 
meaning  invariably  attached  to  the  expressions, '  Eashness,' 

*  Bentham,  *  •Principles/  etc.  pp.  86, 161. 
t  See  p.  205,  ante. 
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'  Temerity/  ^  Foolhardiness/  and  the  like.    The  radical  idea       Leot. 
denoted  is  always  this — The  party  runs  a  risk  of  which  he        XX. 
is  conscious  j  but  he  thinks  (for  a  reason  which  he  examines    '       *       ' 
insufficiently)  that  the  mischief  will  probably  be  averted  in 
the  given  instance.    I  will  illustrate  my  meaning,  by  recur- 
ringto  the  example  already  given  (ante,  p.  206). 

Wlien  I  fire  at  the  mark  chalked  upon  the  fence,  it 
occurs  to  my  mind  that  a  shot  may  pierce  the  fence, 
and  may  hit  a  passenger.  But  without  examining  care- 
fully l^e  ^ound  of  my  conclusion,  I  conclude  thiat  the 
fence  is  simciently  thick  to  prevent  a  shot  firom  passing 
to  the  road :  or  that  no  one  is  there,  the  road  being  seldom 
passed.  In  either  case,  my  confidence  is  rash\  and, 
through  my  rashnesB  or  temetiti/,  I  am  the  author  of  the 
mischief.  My  assumption  is  founded  upon  evidence  which 
the  event  shows  to  be  worthless,  and  of  which  I  should  dis- 
cover the  worthlessness  if  I  scrutinised  it  as  I  ought. 

By  the  Roman  lawyers,  Eashness,  Heedlessness,  or  Neg-  ro«Int™the 
ligence,  is,  in  certain  cases,  considered  equivalent  to  *  dolus : '  jEioinan 
that  is  to  say,  to  intention.     *  Dolo  comparatur.'    *  Vix  est  they  o?n^  *° 
ut  a  certo  nocendi  proposito  discerni  possit.*   Their  meaning  JSfJSn  cfJi" 
(I  believe)  was  this : —  taiu  mjm 

Judging  from  the  conduct  of  the  party,  it  is  impossible  iSSntion.'  ** 
to  determine  whether  he  intendedj  or  whether  he  was  negli- 
gent, heedless,  or  rash.  And,  such  being  the  case,  it  shall 
be  presumed  that  he  intended,  and  his  liability  shall  be  ad- 
justed  accordingly,  provided  that  the  question  arise  in  a  civil 
action.  If  the  question  had  arisen  in  the  course  of  a  criminal 
proceeding,  then  the  presumption  would  have  gone  in  favour 
of  the  party  and  not  against  nim. 

Such  (I  think)  is  nie  meaning  which  floated  before  their 
minds :  although  we  must  infer  (if  we  take  their  expressions 
literally)  that  fiiey  believed  in  tne  possibility  of  a  state  of 
mind  lying  between  consciousness  and  unconsciousness.  If 
they  believed  in  such  a  state  of  mind,  it  appears  to  me  that 
they  were  under  a  mistake. 

Intention  (it  seems  to  me)  is  Aprease  state  of  the  mind, 
and  cannot  coalesce  or  commingle  with  a  different  state  of 
the  mind.  *  To  intend,*  is  to  believe  that  a  given  act  will 
follow  a  given  volition  or  act,  or  that  there  is  a  chance  of 
its  following  his  volition  or  act.  Intention,  therefore,  is  a 
Atate  of  consciousness. 

e,g, :  Instead  of  assuming  confidently  that  the  fence  will 
intercept  the  ball,  or  that  no  passenger  is  then  on  the  road, 
J  may  surmise  that  the  assumption  upon  which  I  act  is  not 
altogether  just.  I  think  that  a  passenger  may  chance  to  be 
there,  though  I  think  the  presence  of  a  passenger  somewhat 
improbable.  Or,  though  I  judge  the  fence  a  stout  and  thick 
pming,'l  tacitly  admit  that  a  orick  wall  would  intercept  a 
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Pabt  I.  pisiolHshot  more  certainly.  Oonsequently,  I  intend  tlie  hurt 
§8^  of  the  passenger  who  is  actually  hit  and  wounded.  I  think 
^^"^  *  '  of  the  mischief;  when  I  will  the  act ;  I  believe  that  my  mis- 
supposition  may  be  a  missupposition ;  and  I,  therefore,  be- 
HeT©  there  is  a  chance  that  the  mischief  to  which  I  advert 
may  follow  my  volition. 

But  negligence  and  heedlessness  suppose  imconscious- 
ness.  In  ulq  first  case,  the  party  does  not  think  of  a  given 
act.  In  the  second  case,  the  partf  does  not  think  of  a  given 
consequence.  Eashness,  again,  miplies  that  although  the 
actor  has  adverted  to  the  consequence,  he  assumes  that  it 
wiU  not  foUow  in  the  particular  mstance.  By  the  hypothe- 
sis he  at  the  moment  of  action  does  not  regard  the  conse- 
quence as  a  probable  result  of  the  act.  If  he  regards  the 
consequence  as  probable,  though  only  in  a  slight  degree,  he 
intefnde  it. 

Now  either  the  acting  party  thinks,  or  he  does  not  think, 
of  the  act  or  consequence.  And  if  he  thinks  of  the  conse- 
quence, he  either  regards  or  he  does  not  regard  it  as  pro- 
bable. If  he  thinks  of  the  act  and  consequence  and  regards 
the  consequence  as  probable,  he  intends.  If  otherwise,  he  is 
negligent  J  heedless,  or  rash. 

It  is,  therefore,  dear  to  me,  that  Intention  is  always 
separated  from  Negligence,  Heedlessness,  or  Bashness,  by  a 
precise  line  of  demarcation.  The  state  of  the  party's 
mind  is  always  determined,  although  it  may  be  difficult 
(judging  from  his  conduct)  to  ascertain  the  state  of  his  mind. 

Before  I  quit  this  subject,  I  may  observe  that  hasty  in- 
tention is  frequently  styled  rashness.  For  instance,  an 
intentional  manslaughter  is  often  styled  rash,  because  the 
act  is  not  premeditated,  or  has  not  been  preceded  by  delibe- 
rate intention.  Before  we  can  distinguish  hasty  from  de- 
liberate intention,  we  must  determine  the  nature  of  intention 
as  it  regards  future  acts.  But  it  is  easy  to  see  that  sudden 
or  hasty  intention  is  utterly  different  from  rashness.  When 
the  act  is  done,  the  party  contemplates  the  consequence, 
although  he  has  not  premeditated  the  consequence  or  me  act. 

I  must  here  also  advert  to  a  convenient  distinction 
suggested  by  Bentham.  '  Direct  intention '  may  be  conveni- 
ently used  to  imply  that  the  consequence  is  not  only  intended, 
but  desired.  *  Indirect  intention'  has  been  used  to  signifythat 
the  consequence,  although  intended,  is  not  desired. 

Having  tried  to  analyze  intention  (where  it  is  coupled 
with  will),  and  to  settle  the  notions  of  negligence,  heedless- 
ness, and  rashness,  I  will  now  trouble  you  with  a  few  re- 
marks upon  certain  established  terms. 
Dolus.  Dolus  denotes,  strictly, /raw«?:*-^' Oalliditas,  fallacia, 

*  Bentham,  Pr.  91. 
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maehiTiatio,  ad  circumyeniendiun,  decipiendum,  feilleiidiim      Leot. 
alterum,  adMbita.*  XX. 

By  a  transference  of  its  meaning  which  is  not  veity  expli-   '       '"'^ 
cable,  it  also  sig^nifies  vnt&ntiwiy  or  ivdeidvmai  wrong^yitO' 
vided  the  intention  be  of  the  species  which  I  have  abOTe 
termed  direct  intention:* — ^Injuria  qiialiscunque  scienter 
admissa : ' — '  Injuria  quam  qiiis  sciefn^  volemque  commisit/ 

The  use  of  the  term  doliut  for  the  purpose  of  fidgnifying 
intention,  may,  perhaps,  be  explained  thus : 

Fraud  imports  intention :  For  he  who  contrives  or  ma- 
chinates ad  decipiendum  alterum,  pursues  a  gLven  purpose. 
For  want,  therefore,  of  a  name  wnich  would  denote  Intent 
lion,  the  Eoman  lawyers  expressed  it  (as  well  as  they 
could)  by  the  name  oi  a  something  whicm  necessarily  im- 
plied it. 

It  is  an  instance  of  those  generalizations  which  are  so 
conmion  in  language :  of  the  extension  of  a  term  denoting 
a  species,  to  the  genus  which  includes  that  species.  [0.  g. 
Virtue.] 

Culpa,  as  opposed  to  dolus,  imports  negligence,^  heed-  oaipa. 
lessness,  or  tenierity;  as  well  as  indirect  intention:-^ 
'  Onmis  protervitas,  temeritas,  inconsiderantia,  desidia,  neg- 
ligentia,  imperitia,  ^uibus  citra  dolum,  oui  nocitum  est;' 
'  Oeneratim,  culpa  dicitur  qua&vis  injuria  ita  admissa^  ut 
jure  imputari  possit  ejus  auctori.'  In  order  that  a  given 
mischief  may  be  imputed  to  another, '  necesse  est,  ut  culp& 
ejus  id  accident.'  That  is  to  say,  through  his  intention; 
or  through  his  negligence,  heedlessness,  or  temerity  (as  I 
have  explained  them  above). 

Agam :  the  term  C^pa  is  sometimes  opposed  to  negU^ 
gentia.  In  which  case,  these  words  have  a  very  peculiar 
meaning. 

Culpa,  in  this  sense — sometimes  distinguished  as  culpa 
Aquiha,  to  mark  that  a  breach  of  the  lex  Aquilia  is  referred 
to — is  restricted  to  delicts  (stricto  sensu). 

The  injuries  done  through  Cidpa  (in  this  sense)  ^faciendo 
semper  admittantur.* 

The  injuries  done  *  negligentid '  (when  opposed  to  culpa 
in  this  sense)  comprise  all  breaches  of  obligations,  whether 
those  obligations  are  positive  or  negative,  and  are  committed 
*  faciendo  aut  non  faciendo.* 

Here  then  negligeniia  includes,  Intention,  Negligence 
(properly  so  called),  Heedlessness,  and  Temerity. 

Origm  of  this  application.    Negligentia  opposed  to  DtU^ 


*  The  word  maiua  is  often  conpled  with  dolus  by  the  Roman 
lawyers.  The  reason  is  that  there  i^  a  dolus  bonusy  a  nuichinatio, 
which  is  innocent  or  laudable :  artijiee  for  exampls,  which  is  made 
use  of  to  prevent  an  impending  crime.  All  othfur  doluit  ?  is  <Mu» 
malus,  and  this  is  the  only  meamng  of  malus  when  attached  to  dolus. 
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ffentia :  t.  e,  that  care  wliicli  (ex  obligatione)  the  obliged 
party,  e.  g.  a  trustee,  bailee,  &c.,  is  often  obliged  to  employ 
about  the  interests  of  another. 

I  have  already  remarked  upon  the  extension  of  DoIils  to 
Intention  generally.  In  the  English  law  the  word  *  Malice* 
is  sometimes  employed  with  a  similarly  extended  meaning. 
As  malice  (stricto  sensu)  implies  intention,  it  has  been 
extended  to  cases  in  which  there  is  no  malice.  The  mean- 
ing in  this  case  is  wider  than  in  the  case  of  doluSf  and 
extends  to  indirect  intention :  e.g,  I  shoot  at  A  while  B 
is  standing  by,  and  kill  B,  not  desiring  to  do  so,  but  know- 
ing that  nis  death  was  a  probable  consequence  of  my  act. 
According  to  Enjglish  law  I  am  guilty  of  murdering  B,  that 
is  to  say,  of  slaying  him  ^ofmaltce  ajorethought^ 

To  sum  up  in  a  few  words  the  meaning  of  the  leading 
terms  on  this  subject  in  the  Roman  law.  Unintentionality, 
and  innocence  of  intention,  seem  both  to  be  included  in  the 
case  of  infortunium^  where  there  is  neither  dolun  nor  cuL'pa, 
Unadyisedness  coupled  with  heedlessness,  and  nisadvised- 
ness  coupled  with  rashness,  correspond  to  the  cfulpa  sine 
doh.  Direct  intentionality  corresponds  to  dolus.  Oblique 
intentionality  is  included  in  culpa,  [Sciewtiay  but  without 
the  voluntas  nocendi,  JPrope  dolum,  but  not  dolus,^  No- 
thing can  be  more  accurate. 
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Intention  further  considered, 

Tmb  intentions  which  I  considered  in  my  last  Lecture,  are 
coupled  with  present  volitions,  and  with  present  acts. 

But  2k  present  intention  to  do  b.  future  act,  is  not  coupled 
with  the  present  performance  of  the  act.  For  the  intention, 
though  present,  regards  the  future.  Nor  is  it  coupled  with 
a  present  toUl  to  do  the  act  intended.  For  to  icill  an  act  is 
to  do  the  act,  provided  that  the  bodily  organ,  which  is  the 
instrument  of  the  volition  and  the  act,  be  in  a  sound  or 
healthy  state. 

Consequently,  to  do  an  act  with  a  present  intention,  is 
widely  different  from  a  present  intention  to  do  a  future  act. 
In  the  first  case,  the  act  is  willed  and  done.  In  the  second 
case,  it  is  neither  willed  nor  done,  although  it  is  intended. 

A  present  intention  to  do  a  future  act,  may  (I  think)  be 
resolved  into  the  following  elements. 


'  Intention  *  to  do  a  future  act.  ai3 

First,  The  party  desires  a  given  object,  either  as  an  end,       Lect. 
or  as  a  mean  to  an  end.  XXI. 


Secondly,  He  believes  tliat  the  object  is  attainable  through    "^"^ — • 

acts  of  his  own.  *  '^VwhaS* 

Thirdly,  He  presently  believes  that  he  shall  do  acts  tn       ' 
future  J  for  the  purpose  of  attaining  the  object. 

The  belief '  that  the  desired  object  is^attainable  through 

acts  of  our  own/  is  obviously  implied  in  the  belief '  that  we 

•^shall  do  acts  hereafter  for   the  purpose  of  attaininfi*  it.' 

For  I  can  hardly  believe  that  I  shall  try  to  attain  an  object 

which  I  know  to  be  utterly  beyond  my  reach. 

Consequently,  a  present  intention  to  do  a  future  act  may 
be  defined  to  be :  'A  present  desire  of  an  object  (either  as 
an  end  or  a  mean),  with  the  present  belief  by  the  party 
that  he  v^U  do  acts  hereafter  for  the  purpose  of  attain- 
ing the  object.'  It  is  this  belief  which  distinguishes  the 
intention  from  a  simple  desire  of  the  object.  e,g, :  If  I 
wish  for  a  watch  hanging  in  a  watchmaker's  window,  but 
without  believing  that  I  shall  try  to  take  it  from  the 
owner,  I  am  perfectly  clear  of  intending  to  steal  the  watch, 
although  (if  the  wish  recur  frequently)  I  am  guilty  of  «w«<- 
ing  my  neighbour's  goods. 

It  may  also  be  distinguished  briefly  from  a  present 
volition  and  intention,  in  the  following  manner : 

In  the  latter  case,  we  presently  will,  and  presently  act, 
expecting  a  given  consequence.  In  the  former  case,  we 
neither  presently  will  nor  presently  act,  but  we  presently 
expect  or  believe  that  we  thaU  will  hereafter. 

When  we  intend  a  ftiture  act,  it  is  commonly  said  '  that 
we  resolve  or  determine  to  do  it ; '  or  '  that  we  make  up 
our  minds  to  do  it.'  Frequently,  too,  a  verbal  distinction 
is  taken  between  a  strong  and  a  weak  intention ;  that  is  to 
say,  between  a  strong  or  a  weak  belief  that  we  shall  do  the 
act  in  future.  Where  the  belief  is  strong,  we  are  more 
apt  to  say  *  that  we  intend  the  act.'  Where  the  .belief  is 
weak,  we  are  more  apt  to  say  *  that  we  believe  we  shall 
doit.' 

It  is  clear  that  such  expressions  as  '  determining,' '  re- 
solving,' *  making  up  one's  mmd,'  can  only  apply  in  strictness 
to  *  volitions ':  that  is  to  say,  to  those  desires  which  are 
instantly  followed  by  their  objects,  and  by  which  it  may  be 
said  that  we  are  concluded^  from  the  moment  at  which  we 
conceive  them. 

But  when  such  expressions  as  '  resolving '  and  '  deter- 
mining '  are  applied  to  a  present  intention  to  do  a  future 
act,  they  simply  denote  that  we  desire  the  object  intensely, 
and  that  we  believe  (with  corresponding  confidence)  we 
shall  resort  to  means  of  attaining  it. 

And  this  perfectly  accords  vdth  common  apprehension, 
although  it  may  sound  like  a  paradox.    For  every  intentian 
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wjueh  regards  the  £iture;  is  anUbvlatory  or  revocable.  THe 
present  desire  of  the  object  may  cease;  and  the  belief  thsit 
we  shall  resort  to  the  means  of  attaining  the  object^  will,  of 
course,  cease  with  the  wish  for  it. 

.   It  is  clear  that  we  may  presently  intend  a  future  for- 
bearance as  well  as  a  future  act. 

We  may  either  desire  an  object  inconsistent  with  the 
ajjt  to  be  forborne,  or  we  may  positively  dislike  the  probable 
consequences  of  the  act.  In  the  first  case,  we  may  presently 
toU^e  tbat  we  shaU  forbear  from  the  act  hei«after,  in  order 
that  we  may  attoin  the  object  which  we  wish  or  desire. 
In  the  latter  case,  we  may  presently  believe  that  we  shall 
f<»rbear  from  the  act  hereafter,  in  order  that  we  may  avoid 
the  consequences  from  which  we  are  averse. 

All  that  can  be  said  (in  generals)  of  intentions  to  act  in 
future,  may  be  applied  (with  slight  modifications)  to  inten- 
tions io  forbear  m  future.  I  confine  myself  to  intentions  to 
006  in  future,  in  order  that  my  expressions  may  be  less  com- 
plex, and,  by  consequence,  more  intelligible. 

When  we  intend  a  future  act,  we  also  intend  certain  of 
it9  consequences.  In  other  words,  we  believe  that  certain 
consequences  vdll  follow  that  future  act,  which  we  presently 
believe  we  shall  hereafter  vnll. 

But  we  may  also  intend  or  expect  that  the  act  may  be 
followed  by  consequences  which  we  do  not  desire,  or  nrom 
which  we  are  averse.  For  example :  I  may  intend  to  shoot 
at' and  kill  you,  so  soon  as  I  can  find  an  opportunity.  But 
knowing  tliat  you  are  always  accompanied  by  fiends  or 
other  compamons,  I  believe  that  I  may  kill  or  wound  one  of 
these  in  my  intended  attempt  to  kill  you ;  a  consequence  to 
which  I  am  averse. 

The  execution  of  every  intention  to  do  a  future  act,  is 
necessarily  postponed  to  a  future  time. 

Every  intention  to  do  a  future  act,  is  also  revocable  or 
ambulatory.  That  is  to  say,  Before  the  intention  be  carried 
into  execution,  the  desire  which  is  the  ground  of  the  inten- 
tion may  cease  or  be  extinguished,  or,  although  it  continue, 
may  be  outweighed  by  inconsistent  desires. 

The  intention  to  do  the  future  act  may  be  precise  and 
matured  or  it  may  not  be  so.  For  exiample,  I  may  intend 
to  kill  you  by  shooting  at  a  given  place  and  time.  Or, 
though  I  intend  to  kill  you,  I  may  neither  have  determined 
the  mode  nor  the  time  and  place  for  executing  the  murderous 
design. 

It  not  imfirequently  happens,  that  a  long  and  complex 
series  of  acts  and  means  is  a  necessary  condition  to  the 
attainment  of  the  desired  object  (supposing  it  can  be  at- 
tained). To  determine  these  means,  or  to  deliberate  on  the 
choice  of  them,  is  commonly  styled  '  a  compassing  of  the 
desired  object.'    Or,  when  the  intended  means  are  thuis 
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complicated;  the  intention  is  £requently  styled  ooraUium, 

lather  of  the  terms  denotes  the  deliberation  or  pondering,    ^ 

which  necessarily  attends  the  intention  before  it  becomes   '       '       ' 
precise. 

Such  (I  think)  are  the  proper  meanings  of  cmnpamng 
and  consihum.  But  it  must  oe  confessed,  mat  the  terms  are 
frequently  applied  loosely.  In  the  language  of  the  English 
Law,  you  would  compass  and  imagine  3ie  aeath  of  the  King, 
although  you  intended  to  slay  him  by  the  shortest  and  sim- 
plest means. 

It  frequently  ha]gpens  that  the  desired  object  is  not  ac-  Attempts.* 
complished  by  the  intended  act.  For  example,  I  point  a 
gun,  and  pull  the  trigger,  intending  to  shoot  you.  But  the 
gun  misses  fire,  or  the  shot  misses  its  mark.  In  this  case, 
the  act  is  styled  an  attempt :  an  attempt  to  accomplish  the 
desired  object.  It  also  frequently  happens,  that  several  acts 
must  be  done  in  succession  oefore  the  desired  object  .can  be 
accomplished.  And  the  doing  any  of  the  acts  which  precede 
tiie  last,  is  also  styled  an  attempt.  For  example :  To  buy 
poison  for  the  purpose  of  killing  another,  or  to  provide  arms 
'  for  the  purpose  of  attacking  the  king,  are  attempts  or  en- 
deavours towards  murder  or  treason.  Attempts  are  evidence 
of  the  party^s  intention ;  and,  considered  in  that  light,  are 
styled  in  the  English  Law,  ^  overt  acts^ 

Where  a  criminal  intention  is  evidenced  by  an  attempt, 
the  party  is  punished  in  respect  of  the  criminal  intention.t 
Sometimes  he  is  punished  as  severely  as  if  he  had  accom- 
plished the  intended  object  But  more  commonly  with  less 
severity. 

The  reason  for  requiring  an  attempt,  is  probably  the 
danger  of  admitting  a  mere  confession.  J  When  coupled 
with  an  overt  act,  me  confession  is  illust3*ated  and  supported 
by  the  latter.  When  not,  it  may  proceed  from  insanity,  or 
may  be  invented  by  the  witness  to  it. 

I  have  here  considered  the  import  of  t^e  term  *  Irden^  JSiSweiSd 
tvm^  in  order  that  I  might  elucidate  the  general  nature  of  without  refer 
Injunes.  joHet. 


*  <  Delictum  consummatura.  Conatos  delinquendi.'  Consum- 
mate Crimes  and  Criminal  Attempts. — Feutrhach^  p.  41. 

*  Eine  Handlung,  welche  die  Hervorbringung  eines  Yerbrechenfl 
2Mfn  Zwecke  hat^ohne  denbezweckten  verbrecherischen  Thatbestand 
wirklich  zu  maohen,  ist  ein  Versuch.' — Rosshirtj  p.  85. 

t  I  venture  to.  think,  in  accordance  with  my  remarks  in  thfl 
note  on  p.  174  ante^  that  the  ratio  of  this  punishment  is  more  simple, 
and  Uiat  the  cons^um  or  cogitatio  for  which  the  party  is  punished 
is  an  act  evidenced  by  the  overt  act. — R.  C. 

X  Example  of  a  man  nunished  for  confessed  intention  (without 
oy6Tt  act)  to  kill  Henry  III.  of  France, 


2i6  Pervading  Notions  analyzed. 

PjkBT  I.  But  the  word  intention  is  often  employed,  without  refer- 

§  8.  ence  to  wrongs.  We  speak  of  the  inteimon  of  the  legislator, 
'  ■  "  ■ '  in  passing  a  law ;  of  the  intention  of  testators ;  of  the  in- 
tention of  parties  to  contracts,  and  so  on.  In  each  of  these 
cases,  the  notion  signified  by  the  term  '  Intention '  may  be 
reduced  to  one  of  tne  notions  which  I  have  abeady  endea- 
voured to  explain :  namely,  a  present  volition  and  act,  with 
the  expectation  of  a  consequence ;  or  a  present  belief,  on 
the  part  of  the  person  in  question,  that  he  will  do  an  act  in 
future. 

When  we  speak  of  the  intention  of  the  legislator,  we 
either  advert  to  the  purpose  with  which  he  made  the  law ; 
or  we  advert  to  the  sense  which  he  annexed  to  his  own  ex- 
pressions, and  in  which  he  wished  and  expected  that  others 
would  understand  them.  In  either  case  we  mean  that  he 
willed  and  performed  a  given  act,  expecting  a  given  con- 
sequence :  e,  g, — that  he  made  the  provision,  expecting  the 
purpose  would  be  attained ;  or  that  ne  used  his  words  with  a 
certain  sense,  expecting  that  others  would  understand  them 
in  the  same  sense.  When  we  say,  that '  the  will  or  inten- 
tion of  the  testator  is  ambulatory,^  we  mean  that '  he  may 
will  and  intend  anew.' 

When  we  speak  of  the  intention  of  contracting  parties, 
we  mean  the  sense  in  which  it  is  to  be  inferred  from  the 
words  used,  or  from  the  transaction,  or  from  both,  that  the 
one  party  gave  and  the  other  received  the  promise.  Paley's 
rule  *  would  lead  to  this :  that  a  mistaken  apprehension  by 
the  promisor  of  the  apprehension  bv  the  promisee,  would 
exonerate  the  promisor.  This  would  be  to  disappoint  the 
promisee.  If  the  apprehension  of  the  promisee  did  not 
extend  to  so  much  as  the  promisor  apprehends  that  it  did,  it 
is  true  that  the  promisor  is  not  surprised  by  a  more  onerous 
obligation  than  he  expected ;  but  then  there  is  no  reason  for 
giving  the  promisee  an  advantage  which  he  did  not  expect : 
pain  of  loss  being  greater  than  the  mere  pleasure  of  gain, 
which  this  advant^e  would  be.  Butby  the  hypothesis  no 
expectation  is  raised,  and  there  is  therefore  no  engagement. 

K,  on  the  other  hand,  the  promisor  underrates  the  ex- 
pectation of  the  promisee  he  disappoints  an  expectation. 

*  *  Where  the  terms  of  a  promise  admit  of  more  senses  than  one, 
the  promise  is  to  be  performed  **  in  tl^fit  sense  which  the  promiser 
apprehended,  at  the  time  that  the  p^rapaisee  received  it." 

*  It  is  not  the  sense  in  whichth)^  promiser  actually  intended  it, 
that  always  governs  the  interpretation  of  an  equivocal  promise; 
because,  at  that  rate,  you  might  excite  expectations  which  you 
never  meant,  nor  would  be  obliged,  to  satisfy.  Much  less  is  it  the 
sense  in  which  the  promisee  actually  received  the  promise;  for, 
according  to  that  rule,  you  might  be  drawn  into  engagements  you 
never  designed  to  undertake.  It  must  therefore  be  the  sense  (for 
there  is  no  other  remaining)  in  which  the  promiser  believed  that 
the  promidee  accepted  his  promise.' — Foley,  Moral  and  PoKt  PhUo- 
icphy,  vol.  1.  chap.  v. 
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The  true  rule  is  the  understanding  of  both  parties*  If 
the  &cts  in  evidence  are  such  as  to  raise  the  le^al  inference 
that  the  understanding  of  the  parties  differed  materially^ 
there  is  no  consensus  and  therefore  no  contract.  But  if  the 
instrument  in  writing  was  understood  by  both  to  contain 
the  terms  of  their  contract,  so  that  it  became  the  medium  of 
the  consensus,  then  the  instrument  is  the  only  admissible 
endence  of  what  those  terms  were.  In  the  example,  Paley 
seems  to  confound  the  sense  which  the  promisor,  in  common 
with  all,  must  have  put  on  his  promise,  with  liis  secret  in- 
tention of  breaking  it. 

The  ssThse  of  uie  promise,  t.^.  the  meaning  which  each 
party  apprehends  that  the  woi  h  or  irinsK '!•• »  must 
denote,  is  a  totally  different  thinp^  from  the  intention  of  the 
parties :  but  commonly  agrees  with  their  intention.  Each 
of  the  parties  does  a  present  act,  expecting  a  given  conse- 
quence. 


Lbot. 
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LECTURE  XXn. 

Sanction, 

Thb  difference  between  Sanction  and  Obligation  is 
simply  this. 

Sanction  is  evil,  incurred,  or  to  be  inciured,  by  disobe- 
dience to  command. 

Obligation  is  liability  to  that  evil,  in  the  event  of  dis- 
obedience. 

Obligation  regards  the  future.  An  obligation  to  a  past 
act,  or  an  obligation  to  a  past  forbearance,  is  a  contradiction 
in  terms. 

If  the  party  has  acted  or  forborne  agreeably  to  the  com- 
mand, he  has  fulfdled  the  obligation  wholly  or  in  part. 
And  here  there  is  a  certain  difference  between  positive  and 
negative  duties.  The  performance  of  a  positive  duty 
extinguishes  both  the  duty  and  the  corresponding  right :  a 
negative  duty  is  never  extinguished  by  fulfilment,  though 
if  the  right  be  extinguished  by  another  cause,  the  duty 
ceases. 

It  is  not  unfirequently  said  '  that  Sanctions  operate  upon 
the  TFt//,*  and  'tnat  men  are  obliged  to  do  or  forbear 
through  their  'loills,* 

It  were  more  correct  to  say  '  that  Sanctions  operate  upon 
the  desires j^  and  'that  men  are  obliged  to  do  or  forbear 
through  their  desiresJ 

Stated  plainly  and  precisely,  the  fact  is  this.  The  party 
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Part  I.  oUiged  is  averse  from  tlie  conditional  evil,  whicli  he  may 
§  8.  cliance  to  incur  in  case  lie  break  the  obligation :  In  other 
^"^  ''^  "^  words,  he  wishes  or  desires  to  avoid  it.  But,  in  order  that  he 
may  avoid  the  evil,  or  may  avoid  the  chance  of  incurring  it, 
he  must  fulfil  the  obligation :  He  must  do  that  which  tibe 
Law  enjoins,  or  must  forbear  from  that  which  the  Law 
prohibits. 

That  every  sanction  operates  upon  the  desires  of  the 
obliged,  is  true.  For  he  is  necessarily  averse  from  the  evil 
with  which  he  is  threatened  by  the  Law,  as  he  is  necessarily 
averse  from  every  evil  whatsoever. 

That  every  sanction  operates  upon  the  wiU  of  the  obliged, 
is  not  true.  If  the  duty  mposttivej  and  if  he  fulfil  the  duty 
out  of  regard  to  the  sanction,  it  may  be  said  with  projpriely 
that  the  sanction  operates  upon  his  loUl,  For  his  desire  of 
avoiding  the  evil  which  impends  from  the  Law,  makes  him 
doj  and,  therefore,  wUlf  the  act  which  is  the  object  of  the 
command  and  the  duty.  But  if  the  duty  be  negative,  and  if 
he  fulfil  the  duty  out  of  regard  to  me  sanction,  it  can 
scarcely  be  said  with  propriety  that  the  sanction  operates 
upon  his  mill.  His  desire  of  avoiding  the  evil  which  im- 
pends from  the  Law,  makes  him  forb^  from  the  act  which 
the  Law  prohibits.  But,  though  he  intends  the  forbearance, 
he  does  not  will  the  forbearance.  He  either  wills  an  act 
which  is  inconsistent  with  the  act  forborne,  or  he  remains 
in  a  state  of  inaction  which  equally  excludes.it. 

The  proposition  that  we  are  obliged  through  our  wills  is 
therefore  only  true  in  the  case  of  a  positive  duty,  and  in 
this  sense,  namely,  that  the  Law  threatens  us  with  the 
sanction,  in  order  that  we  may  act ;  and  in  order  that  we 
may  act,  we  must  ivilL  The  force  of  the  obligation  lies  in 
An  obligation  our  desire  of  avoiding  the  threatened  evil.  But,  in  order 
impossiwe.  that  we  may  avoid  that  evil  by  performing  the  obligation, 
we  xvill  the  act  which  is  commanded.  In  the  case  of  a 
positive  duty,  therefore,  it  may  be  truly  said  that  we  are 
obliged  to  will,  or  that  we  are  obliged  through  our  wills. 

And  this  is  true.  For  acts  and  their  consequences  are  the 
objects  of  positive  duties ;  and  every  volition  is  followed 
by  the  act  which  is  willed,  if  the  appropriate  bodily  organ 
be  sound  or  healthy. 

And  here  I  may  remark  that  we  cannot  be  obliged  to 
desire  or  not  to  desire  in  the  sense  in  which  desire  is  op- 
posed to  mil ;  i.e.  to  desire  that  which  the  Law  enjoins,  or 
not  to  desire  that  which  the  Law  forbids :  For  although  we 
desire  to  avoid  the  sanction,  we  are  not  therefore  averse 
from  that  which  the  Law  forbids,  nor  do  we  therefore 
incline  to  that  which  the  Law  enjoins. 

In  spite  of  our  aversion  from  the  evil  with  which  we 
are  menaced  by  the  Law,  we  may  still  desire  that  which  the 
Law  forbids,  or  may  desire  to  evade  that  which  the  Law 
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tfiacts:  although  our  necessary  desire  of  avoiding  the 
sanctiQi^  may  be  stronger  than  the  opposite  desire  which 
urges  us  to  a  breach  of  our  duty.  The  desire  of  avoiding 
the  sanction  nii^  contt^ol  the  opposite  desire,  but  cannot 
supplant  or  destroy  it,  unless  in  the  oblique  or  indirect 
manner  to  which  I  shall  advert  immediately. 

It  is  equally  manifest,  that  we  are  not  obliged  to  our 
desire  of  avoiding  the  sanction.  We  are  not  bound  or 
obliged  to  entertain  the  desire ;  but  we  are  bound  or  obliged, 
bec€tu8e  we  are  threatened  with  the  evil,  and  because  we 
inevitably  desire  to  avoid  the  evil. 

When  we  desire  that  which  the  Law  forbids,  or  when 
we  are  averse  from  that  whicli  the  Law  enjoins,  we  observe 
our  duty  (supposing  we  do  observe  it^  because  our  aversion 
from  the  sancnon  overcomes  the  conflicting  wish. 

In  these,  and  in  similar  cases,  it  is  not  unusual  to  sup- 
pose a  conflict  between  desire  and  wiU.  Because  we  lotU  a 
something  from  which  we  are  averse,  it  is  uuagined  that  we 
will  against  our  desires.  The  truth,  however,  is,  merely 
that  we  will  or  forbear  in  compliance  with  a  stronger  desire, 
instead  of  forbearing  or  willing  in  compliance  with  a  weaker 
desire. 

It  is  truly  astonishing  that  this  obvious  solution  of  the 
difficulty  escaped  the  penetration  of  Mr.  Locke.  It  is  of  no 
small  importance  that  the  difficulty  should  be  clearly  con- 
ceived, and  the  solution  distinctly  apprehended.  For  I 
believe  that  the  mysterious  jargon  about  the  nature  of  the 
will  has  arisen  entirely  from  this  purelv  verbal  puzzle. 

I  have  said  tihat  we  cannot  oe  obliged  not  to  desire  j 
that  the  desire  of  avoiding  the  sanction  may  master  or 
control^  but  cannot  extinguish  a  desire  which  urges  to  a 
breach  of  duty. 

But  tMs,  mough  true  in  the  main,  must  be  taken  with 
an  important  qimliflcation.  The  desire  of  avoiding  the 
sanction,  though  it  cannot  destroy  directly  the  conflicting 
and  sinister  desire,  may  do  so  gradually  or  in  the  xoay  of 
association, '  The  thought  of  the  act  or  forbearance  which 
would  amount  to  a  breach  of  duty,  is  habitually  coupled 
with  the  thought  of  the  evil  which  the  Law  annexes  to 
the  wrong.  If  our  desire  of  avoiding  the  evil,  which  the 
Law  annexes  to  the  wrong;,  be  stronger  than  our  desire  of 
the  consequences  which  might  follow  the  act  or  forbearance, 
we  regard  the  latter  as  a  cause  of  probable  evil,  and  we 
gradually  transfer  to  the  cause  our  aversion  from  the  efiect. 
Our  stronger  desire  of  avoiding  the  Sanction,  gradually 
ext^uishes  the  weaker  desire. 

This  is  merely  a  case  of  a  fumiliar  and  indisputable  fact. 
Objects  originally  agreeable  become  disagreeable  on  accoimt 
of  their  disagreeable  consequences.    And  objects  originally 
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pleasing  become  displeasing  by  reason  of  painful  consequenced 
with  -vmicb  they  are  pregnant. 

This  ^dual  effect  oi  sanctions  in  extinguishing  sinister 
desires,  is  a  matter  of  &miliar  remark,  and  is  expressed 
in.  various  ways.  Owing  to  the  prevalent  misconceptions 
regarding  the  nature  of  the  will,  the  effect  which  is  really 
wrought  upon  the  state  of  the  desires  is  frequently  ascribed 
to  the  vnU. 

We  are  told,  for  instance,  by  Hobbes,  in  his  '  Essajr  on 
Liberty  and  Necessity,'  *  that  the  habitual  fear  of  punish- 
ment maketh  men  just : '  '  that  it  frames  and  moulds  their 
tmlU  to  justice.'  The  plain  and  simple  truth  is  this :  that 
it  tends  to  quench  wisnes  which  urge  to  breach  of  duty,  or 
are  adverse  to  that  which  lajiismm  or  ordained. 

Where  the  fear  of  the  evils  which  impend  from  the 
Law  has  extinguished  the  desires  which  urge  to  breach  of 
duty,  the  man  is  Just.  He  is  not  compelled  or  restrained  by 
fear  of  the  sanction,  but  he  fulfils  his  duty  spontaneously. 
He  is  moved  to  right,  and  is  held  from  wrong  by  that 
habitual  aversion  from  wrong  or  injury,  which  the  habitual 
fear  of  the  sanction  has  gradually  oegotten.  He  comes  to 
love  justice  with  disinterested  love,  and  to  hate  injustice 
with  disinterested  hate.  So  far  as  he  frdfils  his  duties 
through  these  disinterested  affections,  the  man  is  just. 
*  Justitia  est  perpetua  voluntas  suum  cuique  tribuendi.' 

The  man  who  fulfils  his  duty  because  he  fears  the 
sanctions  is  an  t^niust  man,  althou&^h  his  c<mdv/ct  is  lust.  If 
he  Trere  fi«ed  from  the  fear  which  compels  or  restrains  him, 
his  conduct  would  accord  with  the  sinister  desires  and 
aversions,  which  solicit  or  urge  him  to  violate  his  duty. 

When  I  affirm  that  our  fear  of  the  evils  by  which  our 
duties  are  sanctioned  is  frequently  transmuted  into  a  dis- 
interested hate  of  injustice,  I  am  far  from  intimating  that 
that  fear  is  the  only  source  of  this  beneficent  disposition. 
The  love  of  justice,  or  the  hate  of  injustice,  is  partly 
generated  (no  doubt)  by  a  perception  of  the  utility  of 
justice,  and  by  that  love  of  general  utility  which  is  felt  by 
all  or  most  men  more  or  less  strongly.  But  it  is  also 
generated,  in  part,  by  the  habitual  fear  of  sanctions.  The 
effect  of  sanctions  is  therefore  of  a  double  character :  their 
remote  or  indirect  effect — to  inspire  a  disinterested  love  of 
justice ;  their  proximate  and  direct  effect — ^to  compel  us  to 
right,  or  restrain  us  from  wrong,  in  case  that  useful  senti- 
ment be  absent  or  defective. 

When  the  desires  of  the  man  habitually  accord  with 
his  duty,  we  say  that  the  man  has  a  disposition  to  justice. 
And  this  disposition  is  a  ground  for  mitigation  in  measur- 
ing out  punishment  or  in  measuring  out  censure. 

Every  legal  crime  should  be  visited  with  legal  punish- 
ment, and  every  offence  against  morals  should  be  visited 


Physical  Compulsion, 

with  reprobation.  The  general  consequences  which  would 
ensue  ir  the  offender  passed  with  impunity,  render  it  ex- 
pedient that  it  should  be  visited  with  punishment  or  cen- 
sure. But  since  there  would  be  few  offences  if  good 
dispositions  were  general,  it  is  also  expedient  to  mitigate 
the  punishment  or  censure,  having  regard  to  the  good  dis- 
position manifested  by  the  criminal. 

And  this,  accordingly,  is  the  usual  habit  of  the  world. 
The  occasional  aberrations  of  a  man  who  is  habitually  just 
or  humane,  are  treated  with  less  severity,  both  in  regara  to 
legal  and  moral  sanctions,  than  the  offences  of  the  dishonest 
and  the  cruel. 

Where  the  desires  of  the  man  are  habitually  adverse  to 
his  duty,  we  may  properly  call  the  state  of  his  mind  a  dis- 
position to  injustice. 

Owing  to  the  prevalent  misconceptions  about  the  nature 
of  will,  we  frequently  style  the  predominance  of  pernicious 
desires,  a  depraved  or  wicked  will.  Sometimes,  indeed,  we 
mean  by  a  depraved  or  wicked  will  a  deliberate  intention 
to  do  a  criminal  act.  Although  it  is  perfectly  manifest, 
that  badness  or  goodness  cannot  be  amrmed  of  the  will, 
and  that  a  criminal  intention  may  accord  with  a  good  dis- 
position. 
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LECTURE  XXIII. 
Thymcal  Compulsion  Distinguished  ft^om  Sanction, 

I  NOW  proceed  to  distinguish  physical  compulsion  or  re-       Lect. 
straint  from  the  restraint  whicn  is  imposed  by  duty  or      XXIII. 
obligation.  * • ' 

A  sanction  is  a  conditional  evil.  The  party  obliged  is 
obli^d,  because  he  incurs  the  risk  of  this  evil  m  the  event 
of  disobedience,  and  because  he  desires  to  avoid  it.  Desiring 
to  avoid  the  sanction,  or  else  through  a  disinterested  motive 
(probably  b^otten  of  the  sanction  through  the  process  of 
association)  he  desires  to  fulfil  the  duty,  and  in  accordance 
with  this  desire  he  wills  the  act  or  intends  the  forbearance 
which  is  the  object  of  the  duty. 

Consequently,  the  compulsion  or  restraint  which  is  im- 
plied in  Duty  or  Obligation,  is  hate  and  fear  of  an  evil 
which  we  may  avoid  oy  desiring:  by  desiring  to  fulfil  a 
something,  wmch  we  can  fulfil  if  we  wish. 

Other  compulsion  or  restraint  may  be  styled  merely  physical  com- 

phgsical  ^  niinSntAl 

For  example :  I  am  imprisoned  in  a  cell  from  which  I  tingni^ed  *' 
am  able  to  escape ;  but  knowing  that  I  may  be  punished  in  ^^fduftm. 
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Pervading  Notmis  analyzed. 


ported  by 
duty  or  obli- 
gation. 


case  I  attempt  to  escape,  the  fear  of  the  probable  pumsh- 
ment  determines  or  inclines  me  to  stay  there.  In  this  case 
it  may  be  said  I  am  obliged  to  stay  in  my  cell. 

But  if  I  am  imprisoned  in  a  cell  oi  which  the  door  is 
locked,  physical  restraint  is  applied  to  my  body.  I  cannot 
move  from  my  cell,  although  I  desire  to  move  firom  it. 
Whether  I  shall  quit,  or  whether  I  shall  stay  in  my  o^, 
depends  not  upon  my  desires. 

Again :  if  the  judge  sentence  me  to  imprisonment,  he 
may  command  that  I  shall  be  dragged  to  prison  in  case  I 
refuse  to  go,  or  he  may  commaud  me  to  go  to  prison  imder 
peril  of  an  additional  punishment.  If  I  go  to  prison  tjborpii^h 
dislike  of  being  dragged  there,  or  fear  of  the  additional 

?unishment,  it  may  be  said  that  I  am  obliged  to  go,  or  that 
desire  to  go  as  a  means  of  ayoiding  the  greater  eyO.  !^t 
if  I  refuse  to  go  to  prison,  and  am  dragged  thiliier  by  the 
officers  without  a  movement  of  my  own,  physical  com- 
ptUsian  is  applied  to  my  body.  Whether  I  shall  move  to 
prison,  or  not,  depends  not  upon  my  desires. 

Physical  compulsion  may  affect  the  mind  as  well  as  the 
body. 

As  I  observed  in  a  former  Lecture,  the  dominipnof  the 
wiU  extends  not  to  the  mind.*  That  is  to  say,  no  change 
in  the  state  of  the  mind  is  immediately  accomplished  by  a 
mere  desire.  But  changes  in  the  mind  may  be  wrought 
through  means  to  which  we  resort  in  consequence  of  such 
desires :  e.g.  acquiring  knowledge  of  a  particular  science  by 
reading,  writing,  and  meditation. 

But  a  change  in  the  mind  may  be  wrought  or  prevented, 
whether  we  desire  the  change  or  whether  we  do  not  desire 
it.  And,  in  all  such  cases,  it  may  be  said  that  the  mind  is 
affected  by  physical  compulsion  or  restraint. 

The  conviction  produced  by  evidence,  is  a  case  of  physi- 
cal compulsion.  If  I  perceive  that  premises  are  true,  and 
that  the  inference  is  justly  drawn,  I  admit  the  conclusion, 
though  I  do  not  tvish  to  admit  it,  or  though  the  triith  be 
unwelcome.  Accordingly,  if  I  love  darkness,  and  hat«  the 
light,  I  refiise  to  exanune  the  woofs  which  might  render 
the  triith  resistless,  and  dwell  with  complacency  upon 
every  shadow  of  proof  which  tends  to  confirm  my  pre- 
possession, t 
Obligation*  I  observe  that  certain  writers  talk  of  obligations  to 

mttomttoT^  suffer,  and  of  obligations  not  to  suffer.    And,  as  an  instance 


*  P.  201  ante, 

t  ^0^  tl^i^  reason,  non-belief  may  be  blameable.  Where  (e.^.)  it 
is  the  resalt  of  insufficient  examination,  refusal  to  examin^  par- 
tiality or  antipathy  indirectly  immoveable,  etc  : 

J  Traits,  etc.  vol,  i  pp.  239,  245* 


*  Injury  I  '  Guilty  *  Intputability^ 
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of  an  ol>l]gation  to  suffer,  they  cite  the  supposed  o)>ligatioii       Lect. 
to  suffer  punishment,  which  is  incumbent  upon  a  criminaL      XXIII. 

But  it  is  clear  that  we  cannot  he  obliged  to  suffer  or  not  """^  '  ' 
to  suffer.  For  whether  we  shall  suffer,  or  shall  not  suffer, 
does  not  depend  upon  our  desires ;  although  by  acts  or  for- 
bearances wnich  do  depend  upon  our  desires,  we  may  induce 
suffering  upon  ourselves,  or  we  may  avert  suffering  from 
ourselves. 

The  Criminal  who  is  condemned  to  pimishment  is  never 
obliged  to  svffer,  although  {e,g.  under  the  rules  of  prison  dis- 
cipune)  he  may  be  obliged  to  acts  which  facilitate  the  in- 
fliction of  the  suffering,  or  may  be  obliged  to  forbear  from 
acta  which  would  prevent  or  hmder  the  infliction.    But  in  Passion  or 
the  last  result  every  obligation  is  sanctioned  by  suffering,  !JSS^°fg 
that  is  to  say,  by  some  pain  which  may  be  inflicted  upon  JJJe'tion*^* 
the  wrong-doer  mdependently  of  an  act  or  forbearance  of  every  obiigar 
his  own.    If  this  were  not  the  case,  and  if  every  obligation  ^***"* 
were  sanctioned  by  a  further  obligation,  no  obligation  could 
be  effectual. 

Either  in  the  flrst  instance,  or  at  some  subsequent  point, 
I  must  be  visited  with  a  sanction  which  can  be  innicted 
without  my  consent. 

For  example :  I  am  condemned  to  restore  a  horse  which 
I  detain  from  the  owner ;  to  make  satisfaction  for  a 
breach  of  contract ;  to  pay  damages  for  an  assault,  to  the 
injured  party ;  or  to  pay  a  fine  for  the  same  offence. 

The  sanction  which  attaches  upon  me,  in  this  the  first 
stage,  is  an  obligation :  An  obligation  to  deliver  the  horse, 
or  to  pay  the  dainages  or  fine. 

If  I  refuse  to  perform  this  obligation,  I  may  incur  a 
further  obligation :  for  instance,  an  obligation  to  pay  a  fine 
imder  sanction  of  imprisonment  or  of  having  my  goods 
seized  in  execution. 

Suffering,  therefore,  is  the  ultimate  sanction. 

But  though  suffering  is  the  ultimate  sanction,  we  can- 
not be  obliged  to  suffer.  For  that  supposes  that  we  can  be 
obliged  to  a  something  which  depends  not  upon  our  desires. 
The  only  possible  objects  of  duties  or  obligations  are  acts 
andforoearances. 


LEOTURE  XXIV. 

Injun/  or  Wrotig,  Chiilt,  Imput<dnUty» 

I  NOW  proceed  to  consider  the  import  of '  guiit  *  or '  impur 
tMlitg : '  which  it  is  necessary  to  determine  in  order  tnat 
we  may  fully  apprehend  the  nature  of  iiigury  or  wi^oi^. 
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Pervading  Notions  analyzed. 


Immediate 
and  remote 
objeets  of 
duties. 

Import  of 
the  cognate 
expressions, 

*  Injury,' 

•  Guilt,' 'Im- 
putability; 


DeDnltion  of 

•  Injury,' 

•  Guilt,"  Im- 
putabiltty.' 
Each  = 
Breadi  of 
Duty. 


Intention, 
negligence, 
lieedlessnesR, 
or  rashness, 
is  of  the  es- 
sence of  In- 
jury,  guilt, 
Iniputabllity, 
or  breach  of 
duty. 

But  is  not 
of  itself  in- 
Jury,  guilt, 


Brief  analysis 
of  negligence 
and  its 
modes:  of 
Intention 
regarding  the 
present,  and 
Intention  re- 
garding the 
future. 


That  an  act  or  acts  may  be  done  or  forborne  is  the 
immediate  puipose  of  a  positive  or  of  a  negative  duty 
respectively.  The  production  of  events  by  which  tl^e  act 
or  forbearance  may  be  followed,  or  the  prevention  of  events 
which  may  happen  if  the  act  be  not  done  or  forborne,  is 
the  more  remote  purpose  for  which  the  duty  is  imposed. 

Certain  forbearances,  omissions,  and  acts,  are  injuries  or 
wrongs. 

iSe  persons  who  have  in  those  certain  ways  forborne, 
omitted,  or  acted,  are  guUty,  Or  the  persons  who  have 
forborne,  omitted,  or  acted,  are  in  that  plight  or  predica- 
ment which  is  styled  '  gtiMV 

Those  certain  forbearances,  omissions,  or  acts,  together 
with  such  of  their  consequences  as  it  was  the  purpose  of 
the  duties  to  avert,  are  imptdahle  to  the  persons  who  have 
forborne,  omitted,  or  acted.  Or  the  plight  or  predicament 
of  the  persons  who  have  forborne,  omitted,  or  acted,  is 
styled  '  impvtdbiUty.'' 

All  these  expressions,  it  appears  to  me,  are  equivalent. 
They  all  of  them  denote  this,  and  nothing  but  this :  '  that 
the  persons,  who  have  forborne,  omitted,  or  acted,  have 
ther^  violated  or  broken  duties  or  obligations.'  Such 
forbearances,  omissions,  or  acts,  are  wrongs  or  injuries. 
The  narties  so  forbearing,  omitting,  or  acting  are  guilty, 
and  tteir  plight  is  styled  guilt  or  imputability. 

As  I  shall  show  hereafter,  intention,  negligence,  heed- 
lessness, or  rashness,  is  an  essentially  component  part  of 
injury  or  wrong,  or  of  breach  or  violation  of  duty  or  obli- 
gation ;  and  is  a  necessary  condition  precedent  to  the  exist- 
ence of  the  predicament  styled  guilt  or  imputability. 

But  intention,  negligence,  heedlessness,  or  rashness,  is 
not  of  itself  injury  or  wrong ;  is  not  of  itself  breach  of  duty ; 
will  not  of  itself  place  the  party  in  the  plight  or  predica- 
ment of  guilt  or  imputability.  Action,  forbearance,  or 
omission,  is  as  necessary  an  ingredient  in  the  notion  of 
injury,  guilt,  or  imputability,  as  the  intention,  negligence, 
heedlessness,  or  rasnness,  by  which  the  action,  forb^rance, 
or  omission,  is  preceded  or  accompanied.  The  notion  of 
injury,  guilt,  or  imputability,  does  not  consist  of  either 
considered  alone,  but  is  compounded  of  both  taken  in 
conjunction. 

This  may  be  made  manifest  by  a  short  analysis. 

If  I  am  negligerjity  I  advert  not  to  a  given  act :  And,  by 
reason  of  that  inadvertence,  I  omit  the  act. 

If  I  am  heedless,  I  will  and  do  an  act,  not  adverting  to 
its  probable  consequences :  And,  by  reason  of  that  inad- 
vertence, I  will  and  do  the  act. 

If  I  am  rashy  I  will  and  do  an  act,  adverting  to  its 
probable  consequences ;  but,  by  reason  of  a  missupposition 


'  Injury y  '  Guilt'  *  Imputability^ 
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which  I  examine  inadvertently^  I  think  that  those  probable     .  Lbct. 
conse(][uences  will  not  ensue.    And,  by  reason  of  my  in-   ^  ^^^^ 
sufficient  advertence  to  the  ground  of  the  missupposition, 
will  and  do  the  act. 

Consequently,  negligence,  heedlessness,  or  rashness  con- 
note an  omission  or  act,  and  denote  the  inadyertence,  from 
which  the  omission  or  act  ensues. 

If  I  intendf  my  intention  regards  the  present,  or  my 
intention  regards  the  future.  If  my  intention  regards  the 
present,  I  presentiy  do  or  forbear  from  an  act,  expecting 
consequences.  These  expressions,  therefore,  negligence, 
heedUtmesSy  rashness,  present  intention,  all  derive  their  sig- 
nificance m)m  an  act  or  forbearance.  That  he  has  done 
or  omitted  is  necessarily  predicable  of  him  who  is  negligent, 
heedless,  rash,  or  who  nas  formed  an  intention  of  me  land 
which  relates  to  a  present  act  or  forbearance. 

If,  however,  my  intention  regard  the  future,  I  presently 
expect  or  believe  that  I  shall  act  or  forbear  Thereafter, 

And,  in  this  single  case,  it  is  (I  think)  posst^/e  to  imagine, 
that  mere  consciousness  might  be  treated  as  a  wrong :  might 
be  imputed  to  the  party :  or  might  place  the  party  in  the 
plight  or  predicament  which  is  styled  imputahUtty  or  guUt, 

We  might  (I  incline  to  think)  be  obliged  to  forbear  from 
intentions  which  regard  ^ture  acts,  or  future  forbearances 
from  action :  Or,  at  least,  to  forbear  from  such  of  those 
intentions  as  are  settled,  deliberate,  or  fr'equently  recurring 
to  the  mind.  The  fear  of  punishment  might  prevent  the 
frequent  recurrence;  and  might  therefore  prevent  the 
pernicious  acts  or  forbearances,  to  which  intentions  (when 
they  recur  frequently)  certainly  or  probably  lead. 

Without,  \owever,  staving  to  inquire,  whether  we 
might  be  obliged  to  foroear  n*om  naked  intentions  as  regards 
the  future,  I  assume,  for  the  present,*  the  following  conclu- 
sion :  a  conclusion  which  accords  with  general  or  universal 
practice. 

Intention  (in  the  sense  of  present  intention),  negligence, 
heedlessness,  or  rashness,  is  not  of  itself  wrong,  or  breach  of 
duty  or  obligation ;  nor  does  it  of  itself  place  the  party  in 
the  predicament  of  guilt  or  imputabihty.  In  order  that 
the  party  may  be  placed  in  that  predicament,  his  intention, 
neghgence,  heedlessness,  or  rashness,  must  be  referred  to 
an  act,  forbearance,  or  omission,  of  which  it  was  the  cause. 

In  the  language  of  lawyers,  bowever,  and  especially  of  ^•triction 
criminal  lawyers,  *  guilt '  or  '  culpa '  is  frequently  restricted  Srf'ouipa'  to 
to  the  state  of  the  party's  mind — ^his  intention,  negligence,  intention. 


Whether  an 
intention, 
neither  con- 
summate nor 
followed  by 
an  attempt, 
oonldbemaide 
the  object  of 
a  negative 
obligation  ? 
(See  p.  215, 
tupra.) 


*  The  argument  by  which  this  position  is  established  will  be 
found  in  the  next  Lecture.    See  p.  229,  tn/Va, 
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Pervading  Notions  af^ulyzed. 


Negligence. 
HeedlessDMS, 
or  Bashneas, 
as  the  eavs9 
of  Action, 
Forbearance, 
or  Omission. 


heedlessness,  or  rashness,  as  the  case  may.  be.  Ta.iflhow 
this,  I  will  transcribe  a  few  passages  fisom  two  treatises  on 
German  Griminal  Law. 

One  of  them  is  the  work  of  Feuerbach  \  the  most  cele- 
hinted -driminal  Lawyer  now  living:*  fdrmerly professor 
of  BomMi  and  German  Juri^xnidenee,^d  noTr  president 
of  a  Court  of  Appeal  in  the.iKingdom  of  Bayaria. 

The  other  is  by  Dr.  Kosshirt,  professor  of  Law  at  Hei- 
delberg. 

Feuerbach's  book  is  entitled, '  Institutes  >  of  the  Beoal 
Law  which  obtains  generally  in  Germany.* 

The  title  of  Dr.  Bosshirt's  book  may  be  trajudated  as 
follows :  *  Institutes  of  the  Criminal  Law  which  obtaiios 
Bnerally  in  Germany :  Including  a  particular  Exposition  of 

man  Criminal  Law,  in  so  far  as  the  German  isdermd 
from  it.' 

'  The  application  (says  Feuerbach)  of  a  penal  Law, 
supposes  that  the  will  of  tiie  party  was  deteianined  positively 
or  negatively :  that  this  determination  of  the  will  was  con- 
trary or  adverse  to  the  duty  imposed  by  the  Lawi  and  that 
this  determination  of  Hie  WiU  ^.tiie  ^  of  the  crinunal 
&ct.'  '  The  reference  of  the  fact  a9  effect  to  the  determina- 
tion of  the  wiU  as  cause,  constitutes  that  which  is-  styled 
imputation.  And  a  party  who  ia  placed  in  such  a  |»*ecuca- 
ment,  that  a  criminal  £eLct  ma^  be  imputed  to  a  determisa- 
tion  of  his  will,  is  said  to  be  in  a  state  or  condition  of 
imputabiUty,* 

^  The  reference  of  the  &ct  as  efeet  to  the  dei^rmination 
of  the  will  as  cause,  settles  or  iixes  the  legal  chfuracter  of 
the  latter. 

'  In  consequence  of  that  reference  (or  by  reason  of  the 
imputation  or  the  fact)  the  determination  of  .the*  will  is 
held  or  adjudged  to  be  ffuilt :  Which  gudU  ia  the  ground  :af 
the punislunent  applied  to  the  party.'    ...  .  .t,  . 

He  adds,  in  a  note,  that  the  '  culpa '  of  the.  Roman 
Lawyers  (as  taken  in  its  largest  signifieaidon),  andalso  the 
<  reoL  >  of  more  recent  writers  upon  juiispnidenea,  answers 
to  the  'Schuld'  or  ^das  Versohuiden'  of  the  Gterman 
Law.  .    „ .       . 

'  Culpa'  (as  taken  in  its  largest  significatian),  reo^tw, 
and  '  8cSmld'  (or '  das  Verschulden')  may  (I  apprehend), be 
translated  by  me  English  '  (7tM2£.'      . 

The  language  of  Dr.  Kosshirt  accords  with  that  of 
Feuerbach.t  'In  order  (says  he)  to  the. existence  of  a 
Crime,  the  will  of  the  party  jsroAt  have  been  in  such  a  pre- 
dicament, that  the  criminal  fact  may  be  imputed:  that  is  to 


*■  He  died  in  1833.    The  passage  quote4  is.atpi^es 78,  79  of  his 
work.  '.•..".  i      <••  • 

t  Pages  35-42  (tWd). 


'  Injury^  '  Guilty  '  ImputaHlity!  aay 

say^  that  the  criminal  fiEict  may  be  imputed  as  tffect  to  the       Laor. 
state  of  his  will  as  cause.^  Xniv. 

'  The  term  "  Culpa"  as  used  by  the  Koman  Lawyeis^  is  •    ~' 

frequently  synonymous  with  Q'ime  or  Delict^  or  with  Ir^ury 
generally.  JBut,  when  they  employ  it  in  a  stricter  sense, 
it  is  equivalent  to  the  reatiLS  of  modem  philosophical  J  uxIb- 
prudence,  to  the  VerschiUdeii  of  the  German  Law.  It  de- 
notes the  state  of  the  party^s  wiUj  considered  as  the  cavse 
of  the  criminal  met.  It  denotes  the  doluSj  or  the  negliffentia, 
of  which  the  criminal  fact  is  the  ascertained  consequence 
or  effect.' 

In  translating  these  passages  I  have  thrown  overboard 
certain  terms  borrowed  from  5ie  Kantian  Philosophy.  For 
the  modem  German  Jurists  (like  the  Classical  Jurists  of 
old)  are  prone  to  show  off  their  knowledge  of  Philosophy, 
though  actually  occupied  with  the  exposition  of  municipal 
and  positive  Iaw. 

These  impertinent  terms  being  duly  ejected,  the  meaning 
of  the  passages  ia  clear  and  simple. 

It  merelv  amounts  to  this.  ^  Culpa '  c^enotes  the  state 
of  the  party  s  mind — ^his  intention,  negligence,  heedlessness, 
or  raslmess ;  although  it  cwmotes  (or  embraces  by  implica- 
tion) the  positive  or  negative  consequence  of  tlie  state  of 
his  mind. 

But  I  think  that  the  term  '  Guilt,'  as  used  by  English 
lawyers,  denotes  not  only  the  state  of  the  party's  mind,  but 
also  the  act,  forbearance,  or  omission,  which  was  the  conse- 
quence. It  imports  generally  '  that  the  party  has  broken  a 
duty.'  It  embraces  all  the  ingredients  wnich  enter  into  tlio 
composition  of  the  wrong ;  and  is  not  restricted  to  one  of 
those  necessary  ingredients. 

And  this  extended  meaning  of  the  word  guilt  is  likewise 
(I  think)  the  meaning  which  convenience  prescribes.  A 
general  expression  for  culpable  intention,  and  lor  the  various 
modifications  of  negligence,  tends  to  confusion  and  obscurity 
rather  than  to  order  and  clearness.  I  am  not  aware  of  a 
single  instance,  in  which  it  can  be  necessary  to  talk  of  them 
collectively.    But  it  is  often  necessary  to  distinguish  them. 

Before  I  conclude  this  Lecture,  I  will  remark  that  the  injury,  etc, 
term  *  Injury,'  and  also  the  term  ^  Quilt,'  is  merely  the  con-  tr»iictoiT  ot 
tradictory  of  the  term  *  Duty '  or  '  Obligation.'  ^i^'y* 

If  I  am  boimd  or  obliged  to  do,  I  am  bound  or  obliged 
not  to  prsetermit  the  act  intentionally  or  negligently. 

If  1  am  bound  or  obliged  to  forbear,  I  am  Dound  or 
obliged  not  to  do  the  act  intending  certain  consequenceS|  or 
not  to  do  the  act  heedlessly  or  rashly, 

I  am  not  absolutely  obliged  to  do  or  forbear,  but  to  do 
or  forbear  liTii^  those  variovs  modifications. 


^S  Pervading  Notians  analysed, 

PaktI.  If  1  prcBtermit  an  act  intentionally  or  negligently,  I 

§8.        break  a  positive  duty. 

^~    •  If  I  do  an  act  intending  certain  consequences,  or  if  I  do 

an  act  heedlessly  or  rashly,  I  break  a  negative  duty. 

An  injury,  or  breach  of  duty,  is  therefore  the  contradict 
tory  of  that  which  the  Law  imposing  the  duty  enjoins  or 
forbids : — '  Id  quod  non  jure  fit.* 

oorpM  Corpus  delicti  (a  phrase*  introduced  by  certain  modem 

civilians)  is  a  collective  name  for  the  sum  or  aggregate  of 
the  various  ingredients  which  make  a  given  fiict  a  breach  of 
a  given  Law.*  Corpus  is  used  by  the  Roman  lawyers  (like 
universitas)  to  express  every  whole  composed  of  parts,  as  in 
the  phrase  corpus  juris^  which  with  the  Koman  lawyers  stood 
for  the  aggregate  of  the  laws,  though  by  the  modems  it  is 
applied  to  the  particular  volumes  which  contain  Justinian's 
collections. 

Adopting  this  expression,  attempts  may  be  thus  distin- 
guished from  consummation  of  a  criminal  purpose.  For 
want  of  the  consequence  there  is  not  the  Corpus  of  the 
principal  delict.  But  the  intej^ion  coupled  with  an  act  tend- 
tng  to  the  consequence  constitutes  the  corpus  of  the  secondary 
delict  styled  an  '  attempt.' 


Ambiguity  of  Schvldner^  Beus^  etc, 

I  stated  in  a  former  note  (p.  118  supra)  one  ambigufly  ad- 
hering to  the  terms  *  jus,'  *  recht,*  or  *  right.'  Each  of  these 
terms  is  sometimes  applied  with  a  third  meaning,  namely  as 
denoting  the  duty  incumbent  on  the  party  obliged.  *  I  have  a 
right  to  do  it/  meaning  *  I  am  obliged^  is  good  Saxon  English. 
Tne  '  Obligatio '  of  the  Roman  Lawyers  denotes  the  jits  in  per- 
sonam residing  in  the  party  entitied,  as  well  as  the  obligation 
incumbent  upon  the  party  obliged. 

The  German  *  Schutd*  (or  *das  Verschulden ')  has  a  similar 
ambiguity.  '  Sckuld '  signifies  properly  *  liability*  To  impute 
to  a  person  *  Schuldt  is  to  say  that  he  has  broken  a  duty,  and 
is  now  liable  to  the  sanction.  Accordingly,  '  Schuldner '  is  sy- 
nonymous with  the  Koman  *  Debitor ; '  which  applies  to  any 
person  lying  under  any  obligation :  that  is  to  say,  an  obligation 
{stricto  sensu)^  or  in  the  sense  of  the  Boman  Lawyers.  But  it 
is  remarkable  that  '  Schuldner '  (in  the  older  Grerman  Law) 
applied  to  the  Creditor^  as  well  as  to  the  Debitor. 

The  Heus  oi  the  Boman  Lawyers  is  in  the  same  predica- 
ment. As  opposed  to  '  Actor '  it  signifies  the  defendant  in  a 
civil  proceeding,  or  the  party  who  is  the  object  of  accusation  in 

*  For  Corpus  Delicti,  see  Feuerbach,  75,  76 ;  Roaehirt,  79. 


'  Injury '  implies  '  Intention '  or  *  Negligence^ 
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a  criminal  proceeding.  And,  taken  in  this  sense,*  it  is  not 
ambiguous. 

But  reus  also  signifies  a  party  to  a  stipulation :  that  is  to 
say,  a  unilateral  contract  accompanied  by  peculiar  solemnities. 
And,  taken  in  this  sense,  it  applies  to  the  promisee  or  obligee, 
as  well  as  to  the  promisor  or  obligor.  Both  are  rei.  The  party 
who  makes  the  promise  is  styled  reus  promittendi :  The  party 
to  whom  it  is  made,  and  by  whom  it  is  accepted,  is  stylect  reus 
stiptUandi,  Correi  promittendi  are  joint  promisors:  Correi 
stipidandif  joint  promisees. 

*  Creditor*  is  the  correlative  of  ' Debitor ^  and  applies  to  any 
person  who  has^W  in  personam.    The  French  *  lAbiteur  *  and 

*  Criancier  *  have  precisely  the  same  meanings.    The  English 

*  Obligor  *  and  *  Ooligee  *  ought  to  bear  the  same  significations. 
But,  in  the  technical  language  of  our  Law,  the  term  '  obligation ' 
or  *  bond '  has  been  miserably  mutilated.  Instead  of  denoting 
obligatio  (as  correlating  with  jus  in  personam)^  it  is  applied 
exclusively  to  the  writing  under  seal  by  which  certafh  unilateral 
contracts  are  evidenced.  That  is  to  say,  it  is  not  the  name  of 
an  obligation^  but  of  an  instrument  evidencing  a  contract  from 
which  an  obligation  arises. 

In  the  strict  technical  import  which  it  bears  in  the  English 
Law,  the  meaning  of  *  debt '  is  not  less  narrow  and  inconvenient 
than  the  meaning  of  *  bond  *  or  '  obligation.* 

In  the  Boman  Law,  the  term  *  debitum '  is  exactly  co*exten- 
sive  with  the  related  or  paronymous  expression  *  debitor*  As 
'  debitor '  signifies  generally  a  person  lying  under  an  obligation^ 

*  debitum'  denotes  (with  the  same  generality)  everg  act  or  for- 
bearance to  which  a  person  is  obliged :  *  id  quod  ex  obligatione 
prtestandum  est.* 

But  in  the  strict  technical  import  which  it  bears  in  the 
English  Law,  *  debt '  is  restricted  to  a  d^nite  sum  of  money^ 
due  or  owing  from  one  party  to  another  party. 


Lbot. 
XXIV. 


LECTURE  XXV. 

Analysis  of  Injury  or  Wrong  continued, — Grounds  of 

Non-imputability, 

I  ASBiTHED,  in  m^  last  Lecture  (p.  225^  supra),  that  Inten- 
tioii;  Negli^nce^  Heedlessness,  or  Bashness  is  a  necessary 
ingredient  m  injury  or  wrong. 

A  short  analysis  will  show  the  truth  of  the  assump* 
lion.  Reverting  to  my  definition  (p.  224),  an  injury  is  a 
forbearance,  omission,  or  act,  whereby  a  person  has  violated 
a  duty.  Now  th|9re  can  obviously  be  no  breach  of  duty — 
no  rupture  of  the  vinculum  juris — ^unless  the  duty  has  some 
binding  force,  that  is  to  say,  unless  the  sanction  were  capable 


Leot. 
XXV. 


Intention  or 
Inadrertenoe 
Is  of  the  ei- 
■enoeof 
Injury. 
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Pervading  Notions  analyzed. 


PabtI. 

8. 


An  abntrdity 
InBngUth 
Law  m)m  in* 
attention  to 
thii  princi- 
ple. 


of  operating  as  a  motive  to  the  Milment  of  the  duty.  But 
sanctions  operate  upon  the  ol^liged  in  a  twofold  manner: 
that  is  jx)  say,  they  counteract  the  motives  or  desires  which 
prompt  to  a  breach  of  duty,  and  they  tend  to  excite  the 
attention  which  the  fiilfihnent  of  duty  ijequires.  And .  un- 
less the  party  knew  that  he  was  violating  his  duty,  or  un- 
less he  might  have  known  that  he  wa«  violating  his  duty, 
the  sanction  could  not  operate,  at  the  mom^it  of  the  wrong, 
to  the  end  of  impelling  him  to  the  act  which  the  Law 
enjoins,  or  of  deterring  him  from  the  act  which  the  Law 
forbids. 

Consequently,  injury  or  wrong  supposes  unlawM  tn^en- 
iA(m^  or  unlawful  inadvertence.  Ana  it  appears  £rcHn  the 
foregoing  analysis,  that  every  mode  of  unlawful  inadver- 
tence must  be  one  of  those  which  are  stvled  negli^nce, 
heedkesnese,  or  rashness.  -  "^"S       > 

•  •  ■ 

The  only  instance  wherein  intention  or  inadvertence  is 
not  an  ingredient  in  breach  of  duty  is  furnished  by  the  Law 
of  England.  By  that  law,  in  cases  of  Obligation  arising 
directly  from  contract,  it  frequently  happens  that  tiie  per- 
formance of  the  obligation  is  due  from  the  very  instant  at 
which  the  obliffation  arises.  Or  (speakinff  more  accurately) 
the  time  for  performance  is  not  ^etoi^ed  by  the  con- 
tract,  and  performance  is  due  so  soon  as  the  obligee  shall 
desire  it. 

For  example :  if  a  moveable  be  deposited  with  me  in 
order  that  I  may  keep  it  in  safety,  I  am  bound,  from  the 
moment  of  the  deposit ^  to  restore  it  to  the  bailor. 

If  1  buy  goods,  and  no  time  be  fixed  for  the  payment  of 
the  price,  I  am  bound,  from  the  moment  of  the  d^veiry^  to 
pay  the  price  to  the  seller. 

Now,  in  these,  and  in  similar  cases,  it  is  impossible  that 
the  obligation  should  be  broken,  through  intention  or  inad- 
vertence, until  the  obligee  desire  performance,  and  until  the 
obligor  be  informed  of  the  desire.  For,  strictly  speaking, 
he  is  bound  to  perform  the  given  act,  so  soon  as  the  obligee 
shall  wish  the  performance,  and  so  soon  as  he  himself  shall 
be  duly  apprised  of  the  wish.  But,  according  to  the  rule 
which  obtams  in  the  Courts  of  Common  Law,  the  creditor 
may  sue  the  debtor,  as  for  a  breach  of  the  obligation,  with- 
out a  previous  demand :  The  debtor  being  liable  in  the  action 
for  damages  and  costs,  just  as  he  would  be  liable  if  perform- 
ance had  been  required,  and  the  obligation  had  then  been 
broken  through  his  own  intention  or  negligence. 

Now  as  every  ri^ht  of  action  is  founded  on  an  injury, 
here  is  a  case  oi  injury  without  intention  or  inadvertence. 
Fcr,  without  a  previous  d^nand,  or  irithout  some  notice  or 
intimation  that  the  creditor  desires  performance),  the  debtor 
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cannot  know  thiat  lie  is  breaking  his  obligation,  by  not  per-       Lsot. 
inning  the  act  to  which  he  is  obliged.  XXV. 

This  monstrous  rule  of  the  Common  Law  Oomrts  is  jus-  """^    ^""^ 
tified  by  a  reason  which  is  not  less  monstrous.    For  it  is 
said  that  a  previous  demand  were  superfluous  and  needless, 
inasmuch  as  the  action  is  itself  a  demand. 

The  reason  forgets,  that  a  right  of  action  is  founded  on 
an  injury ;  that  u^wful  intention  or  inadvertence  is  of  the 
essence  of  injury ;  and  that,  in  all  the  cases  which  I  am 
now  considenng,  there  is  no  room  for  unlawful  intention  or 
InadTertence,  until  the  creditor  desire  performance,  and  until 
the  debtor  be  apprised  of  the  desire. 

In  looMng  over  Evans's  Digest  of  the  Statutes  for  another 
purpose,  I  have  had  great  pleasure  in  observing  that  so  judi- 
cious a  writer  takes  the  same  view  of  this  question  which  I 
have  just  stated.  He  says  (vol.  iii.  p.  289) :  '  There  is 
another  Bule  in  Courts  of  Equity  which  may  deserve  a  dif- 
ferent consideration,  as  applied  to  legal  demands,  viz.  that 
length  of  time  is  no  bar  m  case  of  a  trust.  Where  a  man 
deposits  money  in  the  hands  of  another,  to  be  kept  for  his 
use,  the  possession  of  the  custodee  ou^ht  to  be  deemed  the 
possession  of  the  owner,  imtil  an  application  and  refusal,  or 
other  denial  of  the  right ;  for,  untu  then,  there  is  nothing 
adverse;  and  I  conceive  that  upon  principle,  no  action  shouLa 
be  allowed  in  these  cases,  without  a  previous  demand  \  con- 
sequently, that  no  limitation  shoula  be  computed  further 
back  than  such  demand.  And  I  think  it  probable  that, 
under  these  circumstances,  the  limitation  would  not  be  al- 
lowed to  attach,  though  the  other  part  of  the  observation 
would  be  as  probably  disallowed.  For  a  sweeping  rule  has 
been  by  some  means  introduced  into  practice,  titat  an  action 
is  a. demand:  whereas  every  action  in  its  nature  supposes  a 
preceding  defauUi  where  money  is  improperly  received,  or 
goods  are  bought  without  any  specific  credit,  or  even  wheie 
money  is  borrowed  generallv,  tnere  is  held  to  be  an  imme- 
diate duty,  and  it  is  a  perfectly  lecitimate  conclusion  that 
no  demand  can  be  necessary,  in  addition  to  the  duty  itself. 
liai  wherever  there  is  a  loan  in  the  nature  of  a  deposit,  or 
any  other  confidential  dui^  is  contracted,  the  mere  creation 
of  thAt  duty,  unaccompamed  with  the  absolute  breach  of  it, 
by  denial  or  inconsistent  conduct,  ought  not  to  be  consideiea 
as  a  ground  of  action.' 

I  perfectly  a^e  with  this  reasoning  as  applied  to  the 
ease  of  l^e  deposit. 

But  similar  reasoninjg  is  also  applicable  to  the  case  of 
goods  sold  without  specmc  credit ;  of  money  lent  generally; 
and  of  money  paid  and  received  by  mistake. 

In  the  case  of  money  paid  and  received  by  mistake,  it  19 
neoeasaiy  to  distinguish. 
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Pervading  Notions  analyzed. 


Past  I,  If  the  money  was  received  hondjidey  it  surely  is  expedient 

S^'    ^   that  a  demand  should  precede  the  action.*    For  imtil  the 
*       '       '    dehtor  is  apprised  of  the  mistake,  it  is  impossible  to  say 
that  he  has  broken  intentionally  or  hy  negligence  his  obliga- 
tion to  return  the  money. 

If  the  money  was  received  mcildfide^  the  act  of  receiving 
the  money  was  in  itself  an  injury :  an  injury  analogous  to 
unlawful  taking.  In  certain  cases  of  the  class  I  am  now 
considering,  it  is  indeed  expedient  that  the  creditor  should 
be  permitted  to  sue,  although  no  demand  has  been  made 
upon  the  debtor.  But  why  ?  Because  the  debtor  has  actually 
broken  the  obligation :  or  because  he  intends  to  break  it,  and 
the  delay  occasioned  dv  a  formal  demand  might  facilitate 
the  execution  of  his  umawful  design.  For  example ;  if  the 
debtor  withdraw  himself  from  his  home  to  evade  a  demand,^ 

•pSied  to***'*         ^  ^9Xi.  here  remuark,  generally,  a  distinction  which  exists 
poueMion  of  between  obligations  arising  from  the  possession  of  res  alieruB, 
res  aUeiMB.       ^j.  things  which  are  the  property  or  another  person.    The 
party  entitled  has  always  a  right  to  the  restitution  of  the 
goods  or  to  satis&ction  for  their  loss,  and  the  party  in  pos- 
session is  always  bound  to  restore  or  satisfy. 

But  the  nature  of  the  obligation  depends  upon  the  con- 
sciousness of  the  party  in  possession :%  If  he  possess  the 
subject  maldjide,  his  possession  is  itself  a  wrong.  His  obli- 
gation to  restore  or  satisfy,  arises  from  an  injury ;  and,  in- 
asmuch as  the  right  which  is  violated  is  jus  in  rem,  the 
obligation  is  ex  delicto  (strictly  speaking). 

If  he  possess  the  subject  bond  fde,  nis  possession  is  not 
a  wrong.    His  obligation  to  restore  or  satisfy  is  g^uasi  ex 

*  And  the  demand  in  such  a  case  was  thought  necessary  by 
Martin  and  Bramwell,  BB.,  in  Freeman  v.  Jeffries,  May  6,  1869, 
L.  R.  4  Exch.  199,  200. 

t  It  might  be  added  that  in  the  case  of  apprehended  insolvency, 
if  some  creditors  were  obliged  to  make  a  previous  demand  while 
others  could  sue  without  one,  the  former  class  would  be  at  a  dis- 
advantage in  the  race  for  securing  their  claims.  This  considera- 
tion is  some  set  off  against  the  hardship  of  the  legal  rule.  But  the 
reason  why  the  existence  of  this  rule  is  found  tolerable  in  practice 
is  this : — ^The  morcU  sanction  which  prevents  undue  advantage  being 
taken  of  it  is  a  strong  one.  *  A  respectable  attomev  will  alwa^'s 
make  a  demand  of  some  sort  on  behalf  of  his  client  before  comply- 
ing with  his  instructions  as  to  issuing  the  writ.'  Broom,  Com.  Law, 
4thed.p.  114.— R.  C. 

X  In  those  actions  in  English  law  which  are  deemed  to  arise 
out  of  tort  J  the  principle  maintained  in  the  text  is  recognized.  In 
trover  (to  use  the  expression  properly  belonging  to  the  period 
before  tne  C.  L.  P.  Acts)  intention  is  of  the  essence  of  the  wrongful 
conversion.  In  detinue,  intention  or  negligence.  In  both  cases  the 
evidence  may  and  commonly  does  consist  of  proof  of  demand 
and  refusal.  But  to  prove  conversion,  it  must  be  ftulher  shown 
that  at  the  time  of  the  demand  the  goods  were  in  defendant's 
custody. — R.  G. 
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amtractu :  That  is  to  say,  It  arises  from  a  fact  which  is  Lbot. 
neither  an  injury  nor  a  convention.  But  so  soon  as  he  is  XXV. 
apprised  of  the  right  which  resides  in  the  party  entitied,  '  '""^ 
tne  ol)]igation  alters  its  nature.  It  may  either  be  considered 
as  arising  from  a  breach  of  the  quasi-contract ;  or  from  a 
Tiolation  of  the  jus  in  rem  which  resides  in  the  party  en- 
titled. And,  on  either  supposition,  it  arises  from  an  iniurv. 
The  allegation  in  bills  in  Chancery,  *  that  the  plaintiff 
has  requested  the  defendant  to  perform  the  object  of  the 
suit,  but  that  the  defendant  has  refused  or  neglected  to 
comply  with  that  request,'  is,  in  a  case  where  injury  is  other- 
wise shown,  merely  formal :  t.e.  it  is  not  incumbent  on  the 
plaintiff  to  prove  it.  But  where  notice  must  be  given,  be- 
fore the  defendant  ean  commit  an  injury,  there  (I  apprehend) 
a  demand  on  the  part  of  the  plaintiff,  with  subsequent  re- 
fusal or  neglect  on  the  part  of  the  defendant,  is  a  necessary 
preliminary  to  the  institution  of  the  suit.  E,g, :  If  you 
are  seized  in  fee  in  trust  for  me,  you  ai*e  bound  to  convey 
the  legal  estate  as  I  shall  direct.  But  if  I  filed  a  bill  for 
the  purpose  of  compelling  a  conveyance  without  previous 
demand  and  consequent  refusal  or  neglect,  I  think  that 
Equity  (who,  let  men  traduce  her  as  they  may,  is  far  more 
rational  than  her  sister  and  rival  Law)  would  compel  me  to 
pay  the  costs  of  the  wanton  and  vexatious  suit. 

The  Koman  Law,  in  regard  to  the  matter  in  question,  is  Roman  uw 
perfectly  rational  and  consistent.    In  aU  cases,  the  institu-  Se  pSncipie 
tion  of  an  action  must  be  preceded  by  a  notice  to  the  debtor,  consistently. 
provided  the  debtor  can  be  found.    The  question  is  how- 
ever sometimes  mooted  whether  a  demand  must  be  made  by 
the  creditor,  in  order  that  the  debtor  may  be  in  mordj  and 
may  incur  the  liabilities  which  are  incident  to  that  predica- 
ment.   This  I  will  endeavour  briefly  to  explain. 

The  non-performance  of  an  obligation  is  in  the  Roman  jiora. 
Law  styled  mora* :  for  the  debtor  delays  performance. 

But  tiie  predicament  in  which  the  debtor  is  placed  in 
consequence  of  his  non-performance,  is  also  styled  mora. 
Debitor  qui  moram  fecit  m  mora  dicitur.  Being  tn  mordj  he 
incurs  liabilities  from  which  he  were  exempt  if  he  were  not 
inmord. 

For  example  :  The  debtor  in  the  obligation  arising  fit)m 
the  deposit  of  a  moveable  for  safe  keeping  is  tn  mord  if  he 
refuses  to  return  it  on  demand  made  by  the  creditor.  Thence- 
forth he  is  liable  for  accidental  damage,  as  well  as  for  da- 
mage occasioned  by  his  intention  or  negligence. 

If  he  owe  money  payable  on  demand,  and  after  demand 
decline  or  neglect  payment,  he  is  in  mordj  and  is  then  bound 
to  pay  interest  on  the  money  which  he  detains,  though  no 

interest  was  previously  payable. 

—  J-         -  .  ,  ■  — ^— ^— — 

*  MQblenbruch,  i.  825,889.    MaokelfbBy,  ii.  156, 165. 
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Speaking  genersJly,  if  no  time  "be  fixed  for  the  p^oim- 
ance  of  the  oDHgation^  the  debtor  is  not  in  mordy  and  does 
not  incur  tlie  liaDilities  incident  to  that  predicament,  unless 
a  demand  of  performance  be  made  by  the  creditor,  and  un- 
less the  debtor  comply  not  with  the  demand.  The  rule  is 
^  Interpellandkis  est  debitor  loco  et  tempore  ojppoffuno,^  The 
authors  of  the  rule  justly  considered,  that  intention  or  inad- 
vertence is  of  the  essence  of  wrong ;  and  that  the  obligation 
could  not  be  broken,  either  through  intention  or  inadvertence, 
until  the  creditor  required  performance. 

But  if  a  specific  terminits  or  time  be  fixed  for  the  per- 
formance, the  debtor  is  in  mord^  unless  he  perform  at  that 
tinw,  although  no  demand  be  made  by  the  creditor.  '  Dies 
mterpeUat  pro  homine,^  (N.B.  j92^e/^6//«R(»o  signifies  making 
a  demand.)  For,  here,  the  debtor  breaks  the  obligation, 
intentionally  or  by  negligence,  whether  a  demand  be  made 
or  not  by  the  opposite  party. 

Breach  of  Before  I  dismiss  this  subject,  I  may  make  this  general 

noeptton^to    remark    In  most  cases  of  breach  of  contract,  the  intention 
the  principle,  or  negligence  of  the  debtor  is  so  manifest  that  tiie  question 
is  npt  agitated  or  even  adverted  to.    But  on  dose  examina- 
tion, we  perceive  that  breach  of  contract,  as  well  as  any 
other  injury,  necessarily  supposes  intention  or  negligence. 

For  mstance :  the  questions  whether  or  not  a  demand 
be  an  essential  preliminary  to  an  action,  and  whether  or  not 
the  debtor  be  in  mord  without  a  demand,  entirely  depend 
upon  the  presence  or  absence  of  intention  or  negligence. 
Tjbis  sufficiently  appears  from  what  has  been  already  said 
on  the  subject.  In  all  cases  in  which  the  contract  Innds 
him  to  diltgentia  (as  in  cases  of  bailment),  the  question  of 
<  negligence  or  not,'  also  frequently  aiises.  In  other  oases 
the  question  does  not  arise,  merely  because  the  intention  or 
negligence  is  manifest  and  indisputable.  I  make  this  re- 
mark because,  owing  to  the  arrangement  adopted  by  the 
Roman  institutional  writers,  one  is  liable  to  suppose  that 
breaches  of  contract  are  not  similar  to  other  breaches  of 
obligation,  and  are  not  even  injuries  at  all ;  not  being  ranked 
with  delicts  or  iinuries,  nor  bearing  the  same  name.  In  the 
arrangement  of  the  Boman  law,  not  only  the  primary  obli- 
gations arising  from  contracts  and  quasi-contracts,  but  like- 
wise the  obli^tions  arising  from  breaches  of  these  primary 
obligations  are  said  to  be  obligations  arising  ex.  contractu  or 
quasi  ex  contractu.  And  in  our  own  law  we  talk  of  e.ction6 
ex  contractUj  and  distinguish  them  from  actions  ex  delicto ; 
although  the  former  are  clearly  just  as  much  founded  on 
injury  as  the  latter. 


Tlcfluine  the 
priiiriple, 
iliac  iutcu> 


Unlawful  intention  or  unlawful  inadvertence  is,  tiiero- 
fore,^  of  the  essence  of  injury,  and  £or  this  reason,  that  th« 
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sanction  could  not  have  opei'ated  upon  the  party  as  a  motive  Leot. 
to  the  fiUfilment  of  the  duty,  unless  at  the  moment  ini-  XXV. 
mediately  preceding  the  wrong  he  had  been  conscious  that  •       * 

he  was  violating  his  dutjr,  or  unless  he  xvotdd  have  be^  iSvertoIoe  is 

conscious  that  he  was  vioming  his  duty,  if  he  had  adverted  of  the  essence 

or  attended  as  he  ought.  .  **'*"^"^- 


If  we  examine  the  grounds  of  the  various  exemptions 
fiom  liability,  we  shall  find  that  most  (though  not  all)  of 
them  are  reducible  to  the  principles  which  I  have  now 
stated.  We  shall  find  (generally  speaking)  that  the  party 
is  dear  of  liability,  because  he  is  clear  of  intention  or  in- 
advertence ;  or  (what  in  effect  comes  to  the  same  thing) 
because  it  \a  presumed  \hsX  he  is  clear  of  intention  or  in- 
advertence. 

Thus:  No  one  is  liable  for  a  mischief  resulting  from 
accident  or  chance  (casus).  That  is  to  say,  from  some  event 
(other  than  act  of  nis  own),  which  he  was  imable  to  fore- 
see, or,  foreseeing,  was  unable  to  prevent.  This  (I  think) 
is  l^e  meaning  01  casus  or  accident  iirthe  Roman,  of  chanoe 
or  €icoident  in  our  ovm  Law. 

^  By  the  Common  Law '  (says  Lord  Mansfield) '  a  carrier 
is  an  insurer.  It  is  laid  down  that  he  is  liable  for  every 
accidentji  except  by  the  act  of  God  or  the  king's  enemies** 
Here,  the  term  accident  includes  the  acts  of  men :  namely,  of 
the  kind's  enemies.  And  in  the  Digest  it  is  expressly 
scdd,  'jorttdtis  casibus  solet  etiam  aduumerari  aggressura 
latroMikm.^ 

In  the  language  of  the  English  Law,  an  event  whidi 
happ^^  without  the  intervention  of  man,  is  styled  '  the 
Act  of  God.'  The  language  of  the  Koman  Law  is  nearly 
tiie  same.  Mischiefs  arising  from  such  events  are  stylea 
damna  fatdliaj  or  detrimenta  fatalia.  They  are  ascribed 
to  vis  aivinay  or  to  a  certain  personage  BtyiQdfatum,  Or 
the  cusus  or  accident  takes  a  specific  name,  and  is  called 
fatalitas. 

The  language  of  either  system  is  absurd.  For  the  act  of 
man  ia  as  miu£  the  act  of  God  as  any  event  which  arisee 
witiiout  the  intervention  of  man.  And  if  we  choose  to 
suppose  a  certain /o^e  or  destiny ^  we  must  suppose  that  she 

*  MUhknbruch,  i.  179,  826,  831.  Mackeldcn%  ii.  157.  Black- 
stone,  iv.  36 ;  iii.  166.    Heinecdi  Recitationes,  588,  589. 

t  It  might  have  been  in  this  case  more  correct  to  say  that  ia 
the  contract  of  carriage  there  is  an  implied  warranty  against  the 
act  of  man  except  the  King's  enemies.  Tracing  the  history  of  th^s 
principle  to  its  source  in  the  celebrated  edict  of  the  Prfttor,  *Naatae 
canpones  stabularii,  quod  cujusque  salvum  fore  receperint  nisi  re- 
stitueat  in  eoa  judicium  dabo '  (D.  iv.  9),  the  object,  according  to  the 
commeniator  in  the  Pandects,  was:  to  prevent  coUosionwith  thieves 
on  the  part  of  the  carrier. — R.  C.  .... 
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or  it  determines  the  acts  of  men,  as  well  as  the  events 
which  are  not  acts  of  men. 

Returning  to  the  legal  effect  of  ca^wa,  chancej  or  accident, 
no  man  is  liaole,  civilly  or  criminally,  for  a  purely  accidental 
mischief.  For,  as  he  could  not  foresee  the  event  from  which 
the  mischief  arose,  or  was  utterly  unable  to  obviate  the  event 
or  its  consequences,  the  mischief  is  not  imputable  to  his  in- 
tention or  negligence. 

For  example.  If  I  am  in  possession  of  a  house,  or  of  a 
moveable  belonging  to  another,  and  the  subject  whilst  in 
my  possession  is  destroyed  by  an  accidental  fire,  I  am  not 
liable  to  the  owner  in  respect  of  the  damage.  *  Damnum 
ex  casu  sentit  dominus.' 

But  when  I  say, '  that  no  man  is  liable  in  respect  of  an 
accidental  mischief,'  I  mean,  *  that  he  is  not  liable  as  for  an 
injury  or  wronffJ  For,  by  virtue  of  an  obligation  arising 
aiiundcj  he  may  be  liable. 

To  revert  to  the  instance  which  I  have  just  cited : — I 
am  liable  to  the  owner  for  the  damage  done  oy  the  fire,  in 
case  I  contracted  with  him  to  that  effect.  I  am  also  liable  in 
case  I  am  a  carrier,  and  the  subject  has  come  into  my  pos- 
session in  the  course  of  my  calling.  If  the  subject  was 
deposited  with  me  in  order  that  I  might  keep  it  safely,  I 
am  also  liable  (according  to  the  Koman  Law)  if  I  am  in 
mord :  that  is  to  say,  if  the  owner  has  requested  me  to  re- 
turn the  subject,  and  I  have  nevertheless  kept  possession  of  it. 

But  in  these  and  similar  cases  I  am  not  liable  as  for  an 
injury,  but  by  virtue  of  an  obligation  ex  contractu  or  quasi 
ex  contractu.  The  mischief  done  by  the  fire  is  not  the 
consequence  of  an  injury  done  by  me )  although  I  shdU  be 
answerable,  as  for  an  injury,  in  case  I  perrorm  not  my 
special  obligation  to  make  good  the  loss  arising  from  the 
accident. 

9.  Ignorance  Another  ground  of  exemption  is  ignorance  or  en'or  with 

or  Error.         regard  to  matter  of  fact. 

Now,  here,  although  the  proximate  ground  is  ignorance 
or  error,  the  ultimate  ground  is  the  absence  of  unlawful  in- 
tention or  unlawful  inadvertence.  For  unless  the  ignorance 
or  error  was  inevitable  or  invincible  (or,  in  other  words,  un- 
less it  could  not  have  been  removed  by  due  attention  or 
advertence)  the  act,  forbearance,  or  omission,  which  was  the 
consequence  of  the  ignorance  or  error,  is  imputable  to  negli- 
gence, heedlessness,  or  temerity. 

I  will  touch  briefly  upon  a  few  cases,  wherein  the  party 
is  exempt  from  civil  and  criminal  liability,  by  reason  of 
ignorance  or  error. 

^Si  quis'  (says  Ulpian)  ^hominem  liberum  ceciderit, 
dum  putat  servum  simm,  in  e4  oau8&  est^  ne  injuriarum 
t^neatur,' 
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Another  case,  closely  resembling  the  last,  is  the  follow*  Leot. 
ing : — If  the  party  possess  hwid  fde  a  thing  belonging  to  XXV. 
another,  and  if  the  tiling  be  damaged  by  his  abuse  or  care-  "•    "' 

lessness,  he  is  not  liable  to  the  owner  for  the  damage.  *  Rem 
enim  quoii  mam  neglexit.' 

The  foregoing  examples  are  taken  from  the  Koman :  the 
following  from  tke  English  Law. 

If  I  nire  your  servant,  knmoing  that  he  is  your  servant, 
I  am  guilty  of  an  offence  against  your  rirfit  in  the  servant, 
and  am  liable  to  an  action  on  the  case.  %ut  if  I  hire  your 
servant,  not  knowing  that  he  is  your  servant,  I  am  not 
guilty  of  a  wronff,  and  am  not  liable  to  an  action,  until  I 
receive  notice  of  his  previous  contract  with  you. 

If  I  keep  a  dog  given  to  worry  cattle,  and  if  I  am 
apprised  of  that  his  mischievous  inchnation,  I  am  liable  for 
damage  done  by  the  dog  to  my  neighbour's  cow  or  sheep. 
But  imless  I  am  apprised  of  his  vicious  disposition,  I  am 
not  guilty  of  an  injury,  and  am  not  liable  to  make  good  the 
damage.*  For  the  damage  is  not  imputable  to  my  intention 
or  inadvertence. 

If,  intending  to  kill  a  burglar  who  has  broken  into  my 
house,  I  strike  in  the  dark  and  kiU  my  own  servant,  I  am 
not  guilty  of  murder,  nor  even  of  manslaughter.  Por  the 
miscnief  is  not  imputable  to  intention  or  inadvertence,  but 
to  inevitable  error. 

And  so  much  for  ignorance  or  error,  with  regard  to  mat- 
ter of  &ct. 

Before  I  dismiss  the  subject,  I  will  briefly  advert  to  ignorance  of 
ignorance  or  error,  with  regard  to  the  state  of  the  law.  ^^' 

In  order  that  an  obligation  may  be  effectual,  two  con- 
ditions must  concur.  1st,  It  is  necessary  that  the  party 
should  know  the  law  by  which  the  Obligation  is  im- 
posed, and  to  which  the  Sanction  is  annexed.  2ndly,  It 
IS  necessary  that  he  should  actually  know  (or,  by  due 
attention  or  advertence,  might  actually  know])  that  the 
given  act,  or  the  given  forbearance  or  omission,  would 
violate  the  law,  or  amount  to  a  breach  of  the  obligation. 


*  The  presumption  which  formerly  existed  in  England  in  favour 
of  the  mansueta  natura  of  our  dogs  has  elsewhere  been  severely 
criticized.  In  a  case  in  Scotland  where  slieep  had  been  worried 
by  a  foxhound,  the  late  Lord  Cockbuiii  repudiated  the  principle  that 
*  every  dog  is  entitled  to  have  at  least  tme  worry  :'  and  the  Scotch 
Court  agreed  with  him  in  presuming,  that  if  a  dog  worry  sheep,  the 
owner  is  to  blame.  The  House  of  Lords  (Lords  Cranworth  and 
Brougham)  overruled  this  decision  (2  Macqueen,  14).  An  Act  was 
subsequently  passed  (for  Scotland),  declaring  it  unnecessary,  in  an 
action  against  the  owner  of  a  dog,  to  prove  a  previous  propensity 
to  injure  cattle  (26  &  27  Viet.  c.  100).  An  Act  to  a  similar  purport 
was  afterwards  passed  for  England  (28  &  29  Vict.  c.  60).— B.C. 
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Part  L      Unless  these  conditions  concur,  it  is  impossible  that  the 
§8.         sanction  should  operate  upon  his  desires. 
^"^     •       '         Accordingly,  inevitable  ignorance  or  error  in  respect  to 
matter  of  fact,  is  considered,  in  every  system,  as  a  ground  of 
exemption. 

With  regard  to  ignorance  or  error  in  respect  to  the  state 
of  the  law,  me  provisions  of  different  s^rsteins  a^rpear  to  differ 
considerably ;  although  they  all  concur  in  assuming  ^67t^a%, 
that  it  shall  not  be  a  ground  of  exemption.  '  Kegvla  est, 
juris  ignorantiam  cuique  nocere,'  is  the  language  of  the 
Irandects.  And  per  Manwood,  as  reported  by  Plowden,  *  It 
is  to  be  presumed  that  no  subject  of  this  realm  is  miscon- 
usant  of  the  Law  whereby  he  is  governed.  Ignorance  of 
the  Law  excuseth  none.' 

I  have  no  doubt  that  this  rule  is  expedient,  or,  rather,  is 
absolutely  necessary.  But  the  reasons  assigned  for  the  rule, 
which  I  nave  happened  to  meet  with,  are  not  satisfistctory. 

The  reason  given  in  the  Pandects  is  this:  'Li  omni 
parte,  error  in  jure  non  eodem  loco  quo  fojcti  ignorantia  ha- 
Deri  debebit,  quum  ysAjinitum  et  possit  esse  et  debeat :  fiicti 
interpretatio  plerumque  etiam  prudentissimos  iallat.'  * 

Which  reasoning  may  be  expressed  thus : 

'  l^orance  or  error  with  regard  to  matter  of  fact,  is 
often  inevitable :  that  is  to  say,  no  attention  or  advertence 
could  prevent  it.  But  ignorance  or  error  with  regard  to  the 
state  of  the  law,  is  never  inevitable.  For  the  law  both  can 
be  and  ought  to  be  definite  and  Imowable.  Consequently, 
ignorance  or  error  with  regard  to  the  law  is  no  ground  for 
exemption.' 

The  reasoning  involves  the  small  mistake  of  confounding 
*  is 'with  ^can  be*  and  'ought  to  be.'  That  Law  c<m  bS 
knowable  by  all  who  are  bound  to  obey  it,  or  that  Law  ougH 
to  be  knowable  by  all  who  are  bound  to  obey  it — ^finitum 
et  possit  esse  et  debeat,'  is,  I  incline  to  think,  true.  That 
any  actual  system  w  so  Imowable,  or  that  any  actual  system 
has  ever  been  so  knowable,  is  so  notoriously  and  ridiculously 
felse  that  I  shall  not  occupy  your  time  with  proof  of  the 
contrary. 

Blackstone  produces  the  same  pretiosa  ratioy  flavoured 
with  a  spice  of  that  circular  argumentation  wherein  he  de- 
lights. 'A  mistake  (says  he)  in  point  of  Law,  which  every 
person  of  discretion,  not  only  mayj  but  is  bound  and  pre- 
sumed to  know,  is  in  criminal  cases  no  sort  of  defence.' 

Now  to  affirm  *  that  every  person  may  know  the  law,'  is 
to  affirm  the  thing  which  is  not.  And  to  say  'that  his 
ignorance  should  not  excuse  him  became  he  is  hound  to 
Imow,'  is  simply  to  assign  the  rule  as  a  reason  for  itself. 

The  only  sufficient  reason  for  the  rule  in  question,  seems 
to  be  this :  that  if  ignorance  of  law  were  admitted  as  a 

*  Digest,  xxii.  6,  2. 
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gitnmd  of  exemption,  the  Oourts  would  be  involved,  in  Lrot. 
questions  \^ch  it  were  scarcely  possible  to  solve,  and  wbicb  XXv. 
would  render  the  administration  of  justice  next  to  impracti-  ' 

cable. 

Ignorance  would  be  alleged  in  almost  every  instance. 
And  it  would  become  incumbent  upon  the  Court  to  ex- 
amine the  following  questions  of  fact:  1st,  Was  the  party 
ignorant  of  the  law  at  the  time  of  the  alleged  wronffP 
&dly,  Assuming  that  he  was  ignorant  of  the  law  at  uie 
time  of  the  wrong  alleged,  was  his  ignorance  of  the  law  in- 
evitable  ignorance  P  Either  of  these  questions  would  be  next 
to  insoluble.  The  first  is  hardly  capable  of  being  tested  by 
evidence:  And  the  second  would  mvolve  an  interminable 
inquiry  into  the  circumstances  of  the  man's  whole  life. 

Tlufct  the  party  shall  be  peremptorily  presumed  conusant 
of  the  law,  is  a  rule  so  necessary,  that  law  would  become 
ineffectual  if  it  were  not  applied  by  the  Oourts  frenerally. 
And  if  due  pams  were  taken  to  pubih  the  law  &  a  fom 
deared  from  needless  complexity,  the  presumption  woidd 
accord  with  the  truth  in  the  vast  majority  of  instances. 
The  reasoning  in  the  Pandects  would  then  be  just.  The  law 
would  be  mfact  as  ^Jinitum '  and  knowable,  as  ^pomt  esse, 
it  debeat,^ 

The  admission  of  ignorance  oifact  as  a  ground  of  ex- 
emption, is  not  attended  with  the  inconveniences  above 
referred  to.  The  inquiry  is  limited  to  a  diven  incident,  and 
to  the  circumstances  attending  that  incident,  and  is,  there- 
fore, not  interminable. 

I  have  said  that  the  provisions  of  different  systems  seem 
to  differ  considerably  with  regard  to  the  principle  which  I 
am  now  considering. 

In  our  own  law,  ^  ignorantia  juris  non  excusat '  seems  to 
obtain  without  exception.  I  am  not  aware  of  a  single  in- 
stance in  which  ignorance  of  law  (considered  per  se)  exempts 
or  discharges  the  party,  civilly  *  or  criminally. 

From  an  opinion  thrown  out  by  Lord  Eldon  in  the  case 
of  Stockley  v.  Stockley,t  I  inclined  to  think  (at  the  first 
blush)  that  a  party  would  be  relieved,  in  certain  instances, 
from  a  contract  into  which  he  had  entered  in  ignorance  of 
law.  The  species  of  transaction  referred  to  is  where  a  per- 
son transfers  a  valuable  right,  in  considei-ation,  as  he  errone-  * 
ously  thinks,  of  getting  a  valuable  right  in  return.  But, 
admitting  the  justness  of  Lord  Eldon's    conclusion,  the 

*  In  one  case,  however,  ignorance  of  law  is  allowed  in  Eng- 
lish law  as  at  least  a  partial  excuse.  If  I  sell  land,  and  it  turns  out 
that  I  have  no  title,  I  am  not  liable  to  pay  substantial  damages  for 
the  loss  of  the  land  bargained  for,  but  only  the  costs  occasioned  bv 
the  abortive  transaction.  The  reason  is  Uiat  the  pitfalls  in  Knglish 
title  to  land  are  so  notorious  that  no  one  can  be  presumed  to  know 
whether  he  has  a  eood  title  or  not. — "R,  C. 

t  1  Yesey  and  jB.  81. 
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Pabt  L  agreement  (I  conceive)  would  be  void,  not  because  the  party 
§^'  was  ignorant  of  the  law,  but  because  there  is  no  consideration 
'       '   to  support  the  promise.* 

According  to  the  Roman  Law,  there  are  certain  classes 
of  persons,  *quibus  permissum  est  jus  ignorare,'  e.g,  women, 
soldiers,  &c.  They  are  exempt  from  liability  (at  least  for 
certain  purposes),  not  by  reason  of  their  general  imbecility, 
but  because  it  is  presumed  that  their  information  does  not 
extend  to  a  knowledge  of  the  law.  Such  are  women,  soldiers, 
and  persons  who  have  not  reached  the  age  of  twen^-five. 

And  this  (I  apprehend)  shows  distinctly,  that  the  exclu- 
sion oiignorantia  juriSf  as  a  ground  of  exemption,  is  deducible 
from  the  reason  which  I  have  already  assigned.  In  ordinary 
cases,  the  admission  of  ignorantia  juris  as  a  ground  of  ex- 
emption would  lead  to  interminable  inquiry.  But,,  in  these 
excepted  cases,  it  is  presumed  from  the  sex,  or  frx)m  the  age, 
or  from  the  profession  of  the  party,  that  the  party  was 
ignorant  of  the  law,  and  that  the  ignorance  was  mevitable. 
The  inquiry  into  the  matter  of  fact  is  limited  to  a  given 
point :  namely,  the  sex,  age,  or  profession  of  the  party  who 
insists  upon  the  exemption. 

Before  I  quit  this  subject,  I  will  advert  to  a  curious  dis- 
tinction made  by  the  Roman  Law. 

The  persons,  quibus  permissum  est  jus  ignorare,  cannot 
allege  with  effect  their  ignorance  of  the  law,  in  case  they 
have  violated  those  parts  of  it  which  are  founded  upon  the 
*  jus  gentium.^  f  For  the  persons  in  question  are  not  generally 
imbecile,  and  the  jus  gentium  is  knowable  naturali  ratione. 
With  re^rd  to  taejus  civile^  or  to  those  parts  of  the  Roman 
Law  which  are  peculiar  to  the  system,  they  may  allege  with 
effect  their  ignorance  of  the  law. 

This  coincides  with  our  distinction  between  malum  pro- 
hibitum and  malum  in  se ;  and  the  distinction  is  reasonable. 
For  some  laws  are  so  obviously  suggested  by  utility,  that 
any  person  not  insane  would  naturally  surmise  or  guess  their 
existence ;  which  they  could  not  be  expected  to  do,  where 
the  utility  of  the  law  is  not  so  obvious.  And  moat  men's 
knowledge  of  the  law,  and  even  that  of  lawyers  in  regard  to 
matters  lying  outside  their  own  branch  of  practice,  is  mostly 
^  ,  of  this  kind. 

^  .  -  -     ■         ■      ■■-■■—■■  I       .       ■       ■■■■11^.        —         ■■■-—  —  ■■      .  ■  I 

*  But  quare  whether  equity  will  not  relieve  even  against  an 
executed  agreement  which  has  'proceeded  on  a  mistaken  reading  of 
a.  grant  of  doubtful  construction. — Beauchamp  v.  Winn,  L.  R.  6  H. 
of  L.  Ap.  223,  234.  Here,  again,  the  reason  given  is  that  no  negli- 
gence is  imputable.  If  the  doubt  had  been  adverted  to,  there  would 
be  no  relief.  For  here  there  would  be  no  error. — Stockley  ».  Stock- 
ley,  ut  supra.    Compare  Lord  Stair's  Inst.  i.  7,  9. — R.  C. 

t  Nor  (per  Labeo)  can  they  allege  it,  if  the  law  might  have  been 
conjectured,  or  if  they  had  access  to  good  legal  advice.  Digest, 
xxii.  6,  9. 


Grounds  of  Non-Imputability — Presumptions, 

•  Before  I  conclude,  I  must  ol)6enre  that  the  objectlou  to 
laws  ex  pott  facto,  is  deducible  from  the  general  principle 
already  explained,  namely,  that  intention  or  inaavertence 
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Legt. 
XXV. 


is  necessary  to  constitute  an  injury.     The  law  was  not  in  ^ «»oJf  ***" 
existence  at  the  time  of  the  given  act,  forbearance,  or  omis-  ^<^^f  • 
sion :  consequently  the  party  did  not,  and  could  not  know  ''*^"'''*''" 
tiiat  he  was  violating  a  law.    The  sanction  could  not  operate 
as  a  motive  to  obedience,  inasmuch  as  there  was  nothing  to 
obey. 


dedacible 
from  the 
same  prln- 
elple. 


LECTURE  XXVI. 


Lbot. 
XXVI. 


aumptione* 
jarU, 


Ormmds  of  Non-ImpatdbiUty, — Digression  on  Presumptums, 

TowABDS  the  close  of  the  last  Lecture,  I  showed  that 
the  Tvi\B,ignorantia  juris  non  excusat,  was,  according  to  the 
Soman  Law,  subject  to  certain  exceptions,  and  that  those 
exceptions  both  consist  with  the  reason  of  the  general 
iwn-nm  and  serve  to  indicate  what  that  reason  is.  I  also 
observed  that  these  exceptions  ultimately  rest  on  the  prin- 
ciple which  it  was  the  main  purpose  of  mv  Lecture  to 
explain  and  illustrate : — and  showed  that  wherever  ignor- 
ance of  law  exempts  from  liability,  the  ignorance  is  pre- 
sumed to  be  inevitable,  and  the  party,  therefore,  to  be  clear 
ixcfsa  unlawful  intention  and  inaavertence. 


.  While  I  am  on  the  subject  of  legal  presiunptions,  I  shall  DigreMionon 
diirress  from  the  main  subject  of  the  Lecture,  for  the  purpose  tt®Jl'«S'!fJ" 

jf    •    .  1        xr  I?  !.•  1.  J.T-        *^     *^«  Kinas  or  pro?. 

of  giving  some  explanations  for  which  no  other  occasion 
may  arise. 

It  is  absurd  to  style  conclusive  inferences,  presumptions. 
For  a  presumption,  ex  vi  termini,  is  an  inference  or  conclu- 
sion wnich  mat/  be  disproved.  Till  proof  to  the  contrary  be 
got,  the  inference  may  hold.  On  proof  to  the  contrary,  it 
can  hold  no  longer. 

But  according  to  the  language  of  the  Civilians  (language 
which  has  been  adopted  by  some  of  our  writers  on  evidence), 
preeunyjtions  are  divisible  in  the  following  manner. 

Fr^umptions  are  prasumptiones  juns,  or  prtesumptiones 
hominis,  Preesumptiones  jurts  are  inferences  di'awn  in  pur- 
suance of  the  preappointment  of  the  law.  Prasutnptumes 
honuniSf  or  presumptions  simply  so  called,  are  drawn  from 
facts  of  which  the  law  has  left  the  probative  force  to  the 
discretion  of  the  judge.*     Preesumptiones  fmis,  are  again 

•  It  is  hardly  necessary  to  observe  that  the  word  'judge '  is  liere 
used  as  including  the  jur}',  where  the  assistance  of  a  jury  is  em- 

ai 
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Pakt  I.     divisible  into  praBsumptianes  jttris  (simply  so  called)  and 

§  B,        prasumptiones  juris  et  dejure. 
"     '       '         There  are  therefore  three  classes  of  presumptions :  jw€P- 
sumptunies  hominis,  prceswmptiones  jturis,  and  prtBtumptianes 
juris  et  dejure* 

Where  the  presumption  is  a  pr€BSumptio  hominis,  not 
only  is  proof  to  the  contrary  admissible,  but  the  presump- 
lion  is  not  necessarily  conclusive,  though  no  proof  to  tne 
contrary  be  adduced.  For  instance :  I  sue  you  for  goods 
sold  and  delivered,  and  I  produce  a  fact  leading  to  a  pre- 
sumption that  the  goods  were  delivered.  Not  only  is  it 
competent  to  the  judge  to  admit  counter-evidence,  but  to 
reject  the  presumption  as  insufficient,  though  no  counter- 
evidence  be  adduced. 

Where  the  presumption  is  prcesumptio  juris  simply,  proof 
iio  the  contrary  is  admissible,  but,  till  it  be  produced,  the 
presumption  necessarily  holds.  For,  here,  the  law  has  pre- 
determmed  the  probative  force  of  the  feet,  although  it  per- 
mits the  judge  to  receive  counter-evidence.  The  lav7,  or 
the  maker  of  the  law,  says  to  the  Courts,  ^  Receive  counter- 
evidence  if  it  be  produced,  and  weigh  the  effect  of  that 
evidence  against  the  worth  of  the  presumption.  But  till 
such  counter-evidence  be  produced,  draw  from  the  given 
fact  the  inference  which  I  predetermine.' 


•  Proved.' 


Disproved.' 


*  Not  proved. 


•  May  pre- 
Bume.' 


*  Shall  pre- 
Bume.' 


'  Oonclusive 
proof.' 


ployed  as  judges  of  facts.  We  are  not  concerned  at  present  with 
the  division  of  functions  between  ih%  judge  in  the  popular  sense  of 
the  term  and  the  jury. — R.  C. 

*  The  foDowing  provisions  of  Mr.  Stephen's  Indian  Evidence 
Act  contain  a  neat  statement  of  the  three  classes  of  presumptions  as 
acted  on  by  Courts  administering  justice  according-  to  the  English 
rules  of  evidence. — R.  C. 

*  3.  In  this  Act 

A  fact  is  said  to  be  proved  when  after  considering  the  matters 
before  it,  the  Court  either  believes  it  to  ejsist,  or  considers  its  exist- 
ence so  probable  that  a  prudent  man  ought,  under  the  circumstances 
of  the  particular  case,  to  act  upon  the  supposition  that  it  exists. 

'  A  fact  is  said  to  be  disproved  when,  after  considering  the  mat- 
ters before  it,  the  Court  either  believes  that  it  does  not  exist  or 
considers  its  non-existence  so  probable  that  a  prudent  man  ought, 
under  the  circumstances  of  the  particular  case,  to  act  upon  the  sup- 
position that  it  does  not  exist. 

*  A  fact  is  said  not  to  be  proved  when  it  is  neither  proved  nor 
disproved. 

*  4.  Whenever  it  is  provided  by  this  Act  that  the  Court  may  pre- 
sume a  fact,  it  may  either  regard  such  fact  as  proved,  unless  and 
until  it  is  disproved,  or  may  call  for  proof  of  it. 

*  Whenever  it  is  directed  by  this  Act  that  the  Court  shall  pre- 
sume a  fact,  it  shall  regard  such  fact  as  proved,  unless  and  until  it 
is  disproved. 

*  When  one  fact  is  declared  bv  this  Act  to  be  conclusive  proof  of 
another,  the  Court  shall,  on  proof  of  the  one  fact,  regard  the  other  as 
proved,  and  shall  not  allow  evidence  to  be  given  for  the  purpose  of 
disproving  it.' 
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Where  l^e  pr<B8umptio  juris  is  juris  et  dejure,  the  law       Leot. 
predetermines  fiie  probative  force  of  the  fact,  and  also  for-      XXVL  ^ 
fads  the  admission    of  counter-evidence.     The  inference    ""^     r- — ' 
(for  it  is  absurd  to  call  it  a  presumption)  is  conclusive.  That 
is  to  say,  proof  to  the  contrary  is  not  admissible.     For,  all 
that  is  meant  by  a  conclusive  proof,  is  a  proof  which  the 
law  has  made  so. 

[Presumptions  ywm  et  dejure*  (as  well  as  simple  presump- 
tions juris)  are  often  founded  on  verisimilitude.  But  in  some 
cases  the  fact  presumed  is  highly  untruthlike.  In  such  a  case  the 
presumption  is  commonly  cidlea  a  fiction.  These  fictions  have 
been  resorted  to  by  the  Courts  as  a  means  of  legislating  in- 
directlv.    They  were  great  favourites  of  the  Roman  Law. 

It  IS  obvious  that  in  order  fully  to  answer  the  purpose  of 
indirect  legislation,  the  presumption  must  be  ohq  juris  et  dejure. 
And  the  Soman  Lawyers,  with  their  usual  logical  acuteness, 
always  made  them  so.  A  similar  object  is  often  compassed  by 
fictitious  presumptions  in  English  Law.  But  as  our  Lawyers 
have  seldom  had  the  hardihood  to  accept  the  logical  necessity 
of  making  the  presumption yttris  et  dejure,  this  end  is  attained 
very  imperfectly.  Fictions  are  consequently  less  rigid  and 
more  plastic  in  the  English  Law  than  in  the  Roman. 

For  example :  Acquisitive  prescription  is  unknown  to  the 
English  Common  Law  in  its  direct  form.  In  other  words, 
length  of  enjoyment  does  not,  avowedly  and  directly,  constitute 
a  iUle,  But  in  land  the  mere  fact  of  possession  alS)rds  a  pra- 
sumptio  juris  of  a  title  as  owner  (i.e.  the  title  technically  de- 
scribed as  seisin  in  fee).  In  the  case  of  an  easement^  a  profit 
h  prendre  out  of  the  land  of  another,  and  those  various  rights 
called  franchises t  uninterrupted  enjoyment  for  more  than  a 
certain  period  affords  the  presumption  of  a  grant  (the  only  kind 
of  title  appropriate  to  these  rights).  But  in  none  of  these  cases 
is  the  presumption  at  Common  Law  conclusive,  unless  the 
possession  extends  to  what  is  called  the  period  of  legal  memory, 
that  is  to  the  commencement  of  the  reign  of  Eichs^  I.  And, 
inasmuch  as  the  proof  of  this  is  obviously  impossible,  no  such 
presumption  is  (except  by  aid  of  the  Statute  to  be  presently 
mentioned)yt/m  et  dejure. 

To  take  a  typical  instance : — A.  is  in  the  possession  of  land. 
B.  brings  ejectment ;  and  in  order  to  succeed,  must  have  what 
is  called  a  title,  A.  has  the  ordinary  advantage  of  a  defendant 
to  put  the  plaintiff  to  the  proof.  Therefore  B.  must  prom  a  title. 
Now  suppose  B.  proves  that  he  is  heir-at-law  to  C,  who  was  in 
peaceable  possession  of  the  land  at  his  death,  and  who  by  his 
will  devised  it  to  his  wife  until  her  death  or  second  marriage, 
remainder  to  his  own  right  heirs,  and  that  A.  got  into  possession 
by  marrying  the  widow ;  the  Court  are  now  bound  to  presume 

*  The  passage  here  within  brackets,  though  suggested  by  matter 
contained  m  Austin,  is  entirely  recast ;  and  the  present  editor  is 
alone  responsible  for  the  propositions  contained  in  it. — R.  C 
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that  C,  being  in  peaceable  possession  of  the  land  at  his  death, 
was  seized  in  fee,  and  that  B.,  as  his  heir-at-law,  is  the  true 
owner.  Again,  suppose  A.  now  produces  a  counterpart  lease, 
by  which  C.  took  the  land  from  D.  for  a  term  of  three  lives 
(which  have  expired)  at  a  peppercorn  rent,  and  offers  to  prove 
that  he  is  heir-at-law  to  D. :  B.  objects  that  A.  is  estopped  from 
setting  up  this  title  by  reason  that  A.'s  possession  was  merely 
a  continuance  of  the  possession  of  the  widow,  who,  coming  in 
under  the  will,  could  not  dispute  the  title  of  her  testator.  The 
Court  would  probably  give  effect  to  B.'s  contention ;  and  in 
that  case  A.  could  (if  the  objection  is  insisted  on)  only  make 
good  his  title  by  giving  up  possession  and  bringing  ejectment 
as  plaintiff.  But  if  the  Court  should  hold  that  A.'s  possession 
was  not  a  continuance  of  the  widow's  possession,  but  a  new 
possession  which  did  not  estop  him  from  disputing  her  teistator's 
title,— or  if  A.,  instead  of  getting  possession  by  marrying  the 
widow,  had  come  into  the  possession  which  had  been  left  vacant 
by  hep, — then,  if  A.  should  succeed  in  proving  his  heirship  to 
D.,  he  would  overturn  the  previous  presumptions  of  law,  and 
succeed  in  the  proof  of  title. 

In  the  case  of  title  to  land,  the  presumption  raised  by  posses- 
sion, although  not  a  prasumvtio  juris  et  de  jure^  is  something 
more  than  a  mere  prasumptio  juris.  The  party  (whether 
plaintiff  or  defendant)  against  whom  the  presumption  is  once 
established  must  succeed  by  the  strcTigth  of  his  own  title,  and 
not  by  the  weakness  of  his  opponents.  And  if  a  party  establishes 
the  fact  of  peaceable  possession,  the  circumstance  that  such 
possession  has  been  acquired  by  a  wrongful  act  against  a  third 
party,  although  this  appears  on  the  face  of  his  own  evidence,  is 
of  no  consequence.  The  presumption  afforded  by  possession  in 
English  law  is  a  weapon  of  vast  importance — of  far  higher 
importance  than  any  system  of  direct  acquisitive  prescription. 
By  its  use  (and  with  the  aid  of  a  stringent  law  of  limitation  or 
negative  prescription)  the  English  Law  of  landed  property,  not- 
withstanding its  many  and  great  defects,  is  in  advance  of  most 
other  systems.  The  so-called  positive  prescription  in  the  Law  of 
Scotland  is  commonly  elusory,  and  may  fail  notwithstanding  an 
adverse  possession  for  centuries. 

Suppose  the  right  in  question  be  an  easement,  B.  proves 
that  he  has  for  the  period  of  twenty  years  enjoyed,  as  appur- 
tenant to  his  lands  of  Y.,  a  right  of  way  over  the  lands  of  X. 
belonging  to  A.  The  Court  now  presumes  a  legal  title  to  the 
easement.  Before  the  Statute  2  &  3  Will.  IV.  c.  71  (1832),  this 
was  only  a  prasumptio  juris,  and  might  be  defeated,  amongst 
other  ways,  by  showing  that  the  user  commenced  at  a  definite 
period  before  the  twenty  years.  In  this  one  respect  the  pre- 
sumption was  extended  by  the  Statute,  which  enacts  that  the 
claim  shall  not  be  defeated  merely  by  showing  that  the  easement 
claimed  was  first  enjoyed  at  a  time  prior  to  the  twenty  years. 
But  if  B.  had  proved  continued  enjoyment  for  forty  years 
immediately  preceding  the  action,  the  presumption  is  extended 
by  the  Statute  into  a  presumption  juris  et  de  jure,  except  only 
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if    it    should   appear   that   the    enjoyment  was  had  under       Leot. 
a  deed  or  agreement    in  writing.      Only  in  the  easement  of      XXYI. 

ancient  lights,  a  similar  statutory  presumption  ywm  et  dejure  is    "^ ^ ' 

raised  by  twenty  years'  enioyment. 

Again,  suppose  the  right  claimed  by  B.  is  a  profit  a  prendre 
out  of  the  land  of  A.  What  is  said  as  to  an  easement,  such  as  a 
right  of  way,  applies  to  this  species  of  right,  changing  the 
periods  of  twenty  and  forty  years  for  thirty  and  sixty  years 
respectively. 

Now  a  person  may  fail  in  the  proof  of  enjoyment  for  the 
statutory  period,  not  by  reason  01  the  non-existence  of  the 
serritude  as  between  the  dominant  and  servient  tenements,  but 
by  reason  of  the  suspension  of  its  exercise,  e.g.  because,  for 
some  part  of  the  time,  the  same  person  was  seized  in  fee  of  one 
tenement,  and  seized  as  tenant  for  life  of  the  other — for  if  the 
same  person  were  at  any  time  seized  in  fee  of  both,  the  servi- 
tude  would  be  extinguished.  The  statutory  aid  to  the  pre- 
sumption then  fails,  abd  the  parties  are  thrown  back  upon  the 
S resumptions  as  obtaining  at  Common  Law.  It  has  also  been 
ecided,  on  grounds  which  it  is  difficult  to  understand,  that  the 
Statute  does  not  apply  to  rights  in  gross  (Shuttleworth  v. 
Fleming,  19  C.  B.  N.S.  687  :  34  L.  J.  CP.  309).  These,  there- 
fore, remain  as  before  the  Statute.  Now  the  only  difference  at 
Common  Law  between  .such  rights  appurtenant  and  similar 
rights  in  gross  was  that  the  former  might  be  expressly  pleaded 
as  ei^joyed  from  time  immemorial,  the  latter  could  only  be 
pleaded  as  founded  on  a  grant.  But,  in  the  absence  of  an 
actual  grant,  both  equally  depend  on  presumptions.  According 
to  the  theory  of  Law,  a  right  in  gross,  being  itself  a  tenement 
of  an  incorporeal  nature,  can  only  be  constituted  by  a  substan- 
tive grant  of  the  right.  Eights  appurtenant  are  in  one  of  two 
conditions.  Either  they  have  been,  at  some  time,  granted  by 
the  proprietor  of  the  servient  tenement  or  they  have  been 
ei^joyed  as  appurtenant  to  the  dominant  tenement  for  the  time 
of  legal  memory,  in  which  case  the  presumption  (Juris  et  dejure) 
arises  that  they  were  included  in  the  *  Tenendas  *  clause  of  some 
grant  or  charter  of  the  dominant  lands  before  the  time  of 
Kichard  I.  For  instance,  the  presumption  arising  from  long 
enjoyment  is  rebutted  if  it  is  shown  that,  at  some  period  within 
legal  memory,  the  exclusive  right  to  the  profit  in  question 
existed  as  a  separate  tenement,  i.e.  as  itself  the  subject  of  a 
substantive  grant. 

Again,  suppose  the  right  claimed  to  be  a  franchise,  as  a 
right  to  levy  a  toll.  Here  the  presumption  is  raised  by  proof 
of  enjoyment  for  a  period  which  is  indefinitely  described  as  a 
'  very  long  time,'  and  which  would  probably  be  not  less  than 
forty  to  sixty  years,  according  to  the  species  of  facts  proved. 
But  the  presumption  may  be  rebutted  by  any  circimistance 
showing  that  the  enjoyment  did  not  in  fact  extend  back  to  the 
time  of  Kichard  I.,  and  could  not  have  been  acquired  by  grant 
at  any  time  since ;  or  that  the  right  claimed  is  such  as  cannot, 
against  the  defiendant,  legally  exist :  e^.  B.  claims  a  toll  upon 
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Ctonstdera- 
tion  of  the 
exemptions 
from  liability 
resumed. 

S.  Infancy 
and  Insanity. 


all  goods  passing  through  a  certain  to'wn,  and  demands  it  from 
A.,  a  railway  company  acting  as  carriers  of  the  goods.  But  the 
company  show  that  every  inch  of  the  road  along  which  the 
goods  are  carried  is  vested  in  them  as  owners  pursuant  to  the 
Acts  of  Parliament  under  which  they  are  constituted.  The 
company  succeed  in  their  defence,  it  being  inconsistent  with 
the  domvuium  established  in  them  to  pay  tdl  for  goods  carried 
by  them  over  their  own  land  {Brecon  Markets  Company  v. 
Neath  arid  Brecon  Railway ^  L.  K.  7  C.  P.  555;  8  C.P.  157). 
Sometimes  the  franchise  arises  from  a  grant,  or  may,  by  a 
truthlike  presumption,  be  inferred  so  to  arise.  In  that  case  it 
is,  properly  speaking,  a  tenement.  But  sometimes  this  pre- 
sumption woiid  be' so  uhtruthlike  that  we  say  there  is  a 
presumption — not  of  a  grant,  but — of  a  legal  origin  prior  to  the 
time  of  Kichard  I.  For  instances,  see  the  case  of  a  marriage 
Uq— Bryant  v.  Foot,  L.  B.  3  Q.B.  497.  The  right  to  dredge  for 
oysters — Foreman  v.  Free  Fishers  of  Whitstahle,  L.  B.  4.  H.  of  L. 
Ap.  276.— B.  C] 

Reverting  to  the  subject  from  which  I  have  digressed, 
namely,  the  exceptions  to  the  principle  ignorantia  jwis  non 
excusatj  I  shall  touch  on  a  few  to  which  I  did  not  advert 
in  my  last  Lecture. 

An  infant  or  insane  person  is  exempted  from  liabiHt^, 
because  it  is  inferred  from  his  infancy  or  insanity  that,  at  tne 
time  of  the  alleged  wrong,  he  was  not  capable  of  unlawful 
intention  or  inadvertence,  inasmuch  as  he  neither  knew  the 
law,  nor  was  able  to  apply  the  law  as  a  guide  to  his  conduct. 
That  this  is  the  ground  of  the  exemption,  appears  from  this 
consideration.  If  the  infant  was  dolt  capax  (or  was  con- 
scious that  his  conduct  conflicted  with  the  law),  his  infancy 
does  not  excuse  him.  And  this  capacity  may  lie  established 
by  evidence  appropriate  to  the  nature  of  the  case.  And  if 
the  alleged  v^ong  was  done  in  a  lucid  interval,  the  fact  is 
imputed  to  the  madman.  In  the  case  of  an  infant  under 
seven  years,  the  inference  of  incapacity,  according  to  the 
Roman  Law,  and  (semble)  according  to  our  own,  is  a  pre- 
sumption 9  wm  et  dejure.  This  is  a  presumption  probably 
well  founded  in  fact  in  most  cases.  And  it  is  made  con- 
clusive in  allj  on  account  of  the  little  advantage  which 
could  arise  from  the  legal  punishment  of  a  child  in  any 
instance  whatever. 

Infency  or  insanity  is  therefore  a  ground  of  exemption, 
partly  because  the  party  was  ignorant  of  the  law,  or  is  pre- 
sumed to  have  been  ignorant  of  the  law.  This  does  not 
contradict  what  I  before  said,  that  in  English  law  igno- 
rance of  the  law  is  not  {per  se)  a  ground  of  exemption.  For 
in  the  case  of  insanity  or  infancy  ignorance  of  law  is  only 
considered  as  one  ground  of  the  exemption  in  company  with 
other  grounds  from  which  it  is  impossible  to  sever  it  in  the 
particular  cases, 
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In  the  English  Law,  drunkenness  is  not  an  exemption. 
In  criminal  cases,  never :  nor  in  civil  cases  when  the  ground 
of  the  liability  is  of  the  nature  of  a  delict ;  but  a  party  is  at 
times  released  from  a  contract  which  he  entered  into  when 
drunk.  In  the  Koman  Law,  drunkenness  was  an  exemption 
even  in  the  case  of  a  delict ;  provided  the  drunkenness  itself 
was  not  the  consequence  of  unlawful  intention :  if,  for  in- 
stance, I  resolve  to  Jdll  you,  and  drink  in  order  to  get  pluck, 
according  to  the  vulgar  expression,  the  mischief  is  ulti- 
mately imputable  to  my  intention.  In  all  other  cases,  drunk- 
enness was  a  ground  01  exemption  in  the  Roman  Law. 

The  ultimate  ground  of  this  exemption  is  the  same  as 
in  the  case  of  insanity  or  infancy.  The  pai'ty  is  imable  to 
remember  the  law  if  he  knew  it,  or  to  appreciate  distinctly 
the  fact  he  is  about,  so  as  to  apply  the  law  to  guide  hiM 
conduct. 

Where  drunkenness  which  is  not  itself  the  consequence 
of  unlawful  intention  is  not  a  ground  of  exemption,  the 
party,  it  is  evident,  is  liable  in  respect  of  heedlessness.  He 
nas  heedlessly  placed  himself  in  a  position,  of  which  the 
probable  consequence  will  be  the  commission  of  a  wrong. 

Another  ground  of  exemption  is  sudden  and  furious  anger. 
In  English  Law,  this  is  never  a  ground  of  exemption:  in 
Roman  Law  it  is  (provided  it  is  such  as  to  exclude  all  con- 
sciousness of  the  imlavrfulness  of  the  act),  for  the  same  rea- 
son as  drunkenness  and  insanity. 

Where  the  party  is  answerable  for  an  alleged  wrong  done 
in  furious  anger,  the  reasoning  is  the  same  as  in  the  case  of 
drunkenness.  He  is  guilty,  not  in  respect  of  what  he  has 
done  in  furious  anger,  but  in  respect  of  his  having  neglected 
that  self-discipline,  which  would  have  prevented  such  furious 
fits  of  anger.  t)n  similar  grounds,  imperitiaj  or  want  of  sldll, 
is  the  source  of  a  common  case  of  liability,  both  in  our  own 
and  in  the  Roman  Law.  Pretending  to  practise  as  a  phy- 
sician or  as  a  surgeon,  I  do  harm  to  some  person :  in  the 
particular  case  I  attend  with  all  my  skill,  and  the  mischief 
IS  not  imputable  to  unlawful  intention  or  inadvertence  at 
that  time,  but  to  neglect  of  the  previous  duty  of  qualifying 
myself  by  study  for  the  profession  I  affect  to  exercise. 

Liabililr  for  injuries  done  by  third  parties,  is  ascribed 
justly  by  Mr.  Bentnam  to  the  same  cause.  I  am  liable  for 
injuries  done  by  persons  whom  I  employ,*  because  it  is 

*  An  exception  has,  in  English  and  American  law,  been  made 
to  this  liability,  where  the  injured  person  is  a  servant  in  the  employ 
of  the  same  master  as  the  servant  by  whose  act  the  injury  ensues. 
This  is  stated  to  be  on  the  ground  of  an  implied  term  in  the  con- 
tract of  service,  that  the  servant  undertakes  the  risks  *  incident  to 
the  employment,*  and  contemplates  the  negligence  of  a  fellow-servant 
as  one  of  such  risks.  The  Court  of  Session  in  Scotland  long  struggled 
against  this  implication,  but  their  judgment  was  overrmed  on  «p- 
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Grounds  of 
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not  depend- 
ing on  the 
foregoing 
principle. 
1.  Pliyslrnl 
cum  pulsion. 


2.  Extreme 
terror. 


generally  in  my  power  not  to  employ  persons  of  such  a  cha^ 
racter,  or  to  form  them  by  discipline  and  education  so  as  to 
be  incapable  of  the  commission  of  wrong.  The  first  reason 
applies  to  a  man  s  servants,  the  last  to  his  children.  The 
obligation  is  peculiarly  strong  in  the  Roman  Law,  because 
of  the  great  extent  of  the  patria  potestas :  by  reason  of  which 
it  probably  was  in  the  power  of  the  father  not  only  to  form 
the  character  of  his  child  by  previous  discipline,  but  in  most 
cases  to  prevent  the  specific  mischief  by  specific  care.* 

Before  I  quit  the  subject,  I  shall  remark  on  a  distinction 
which  is  made  by  the  Eoman  Lawyers,  and  which  appears  to 
me  illogical  and  absurd :  (a  rare  and  surprising  thing  in  the 
Roman  Law).  I  mean  the  distinction  between  delicts  and 
quasi-deUcts,  From  the  capricious  way  in  which  they  ar- 
range oftences  under  these  two  heads,  I  cannot  discover  any 
ground  for  this  distinction. 

The  imperitia  for  instance  of  a  physician  is  a  delict; 
but  the  imprudentia  of  a  judge,  who  is  liable  in  certain 
cases  for  erroneous  decisions,  is  a  quasi-delict.  The  ground 
of  the  liability  in  these  two  cases  is  precisely  the  same. 
The  guilt  of  the  party  in  both  cases  consists  in  taking  upon 
himself  the  exercise  of  a  function,  without  duly  qualifying 
himself  bv  previous  preparation.  -And  as  the  right  violated 
is  in  both  cases  a  right  in  reniy  the  ofience  is  properly  a 
delict.  This  distinction,  therefore,  appears  to  me  to  be 
groundless;  though  I  draw  such  a  conclusion  with  diffi- 
dence, when  it  refers  to  any  distinction  drawn  by  the  Roman 
Lawyers,  whose  distinctions  I  have  found  in  ahnost  every 
other  case  to  rest  on  a  solid  foundation. 

The  party  is  exempted  in  some  cases  in  which  the  sanc- 
tion might  act  on  his  desires,  but  in  which  the  fact  does  not 
depend  on  his  desires. 

Such  is  the  case  of  physical  constraint.  Li  this  case,  he 
may  be  conscious  of  the  obligation,  and  fear  the  sanction : 
but  the  sanction  would  not  be  effectual  if  applied,  because 
it  is  impossible  for  him  to  perform  the  obligation. 

There  is  still  another  case  which  is  distinguishable  from 
this ;  in  which  the  sanction  might  operate  on  the  desires  of 
the  party,  might  be  present  to  his  mind,  and  the  performance 
of  the  dutv  might  not  be  altogether  independent  of  his  de- 
sires ;  but'  the  party  is  aijected  witli  an  opposite  desire,  of 
a  strength  which  no  sanction  can  control,  and  the  sanction 
therefore  would  be  ineffectual.  Such  for  instance  is  the  case 
in  which  a  party  is  compelled  by  menaces  of  instant  death 

peal  in  the  BartonVhill  Colliery  case,  3  Macq.  266,  300.  See  also 
Feltham  v.  England,  L.  R.  2  Q.  B.  33  ;  Wilson  v.  Merry,  L.  R.  1  H. 
of  L.  Sc.  321  ;  Gregor>'  v.  Hill,  Court  of  Session,  Dec  14,  1869, 
8  Macph.  282.— R.  C. 

♦  See  Pothier,  *Traite  des  Obligations,'  Part  II,  ch,  vi  sec  viii« 
Art.  II.  §  5.  (454), 


'  Sanction^ 

to  commit  what  would  otherwise  be  a  crime.    The  reason  is 
that  I  am  urged  to  a  breach  of  the  duty  by  a  motive  more 

Eroximate  and  more  imperious  than  any  sanction  which  the 
iw  could  hold  out :  and  as  the  sanction  Iherefore  would  not 
be  operative,  its  infliction  would  be  gratuitous  cruelty. 

1  believe  that  all  these  exemptions,  except  the  two  last 
mentioned,  may  be  explained  on  the  princij^e  so  often  re- 
ferred to,  namely,  that  the  party  neither  was  conscious,  nor 
could  be  conscious,  that  he  was  violating  his  duty,  and  conse- 
quently the  sanction  could  not  operate  on  his  desires.  It  would 
mdeed  be  more  correct,  instead  of  speaking  of  exemptums 
from  liability,  to  say,  that  they  are  cases  in  which  the  parties 
are  not  obliged ;  cases  to  wnich  the  notion  of  obligation, 
and  therefore  of  injury,  cannot  apply,  becaiise  the  sanction 
could  not  be  operative.  The  sanction  would  be  ineflectual, 
either  as  not  operating  on  the  desires,  as  in  the  Ave  first- 
mentioned  cases,  or  as  operating  upon  them  in  vain,  as  in 
the  two  cases  last  mentioned. 
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LEOTUKE  XXVn. 

Different  Kinds  of  Sanctions, 

Having  endeavoured  to  explain  the  essentials  of  Inju- 
ries and  Sanctions,  and,  therein,  to  illustrate  the  nature  of 
obligations  or  duties,  I  will  now  advert  to  the  more  import- 
ant difierences  by  which  sanctions  are  distinguished. 

And,  first ;  Sanctions  may  be  divided  into  civil  and  cn- 
minai,  that  is,  into  private  and  public. 

As  I  remarked  m  a  former  Lecture,*  the  distinction  be- 
tween private  and  pubHc  wrongs,  or  civil  inuuies  and  crimes, 
does  not  rest  upon  any  difference  between  the  respective  ten- 
dencies of  the  two  cmsses  of  offences :  AU  wrongs  being  in 
their  remote  consequences  generally  mischievous :  and  most 
of  the  wrongs  styled  public,  being  immediately  detrimental 
to  determinate  persons. 

But  in  certain  cases  of  wrons^s  which  are  breaches  of  re- 
lative duties,  the  sanction  is  eniorced  at  the  instance  or  dis^ 
cretion  of  the  injured  party.  In  these  cases,  the  injury  and 
the  sanction  are  styled  civil,  or  private. 

In  other  cases  of  wrongs  which  are  breaches  of  relative 
duties,  and  in  all  cases  of  wrongs  which  are  breaches  of  ab- 
solute duties,  the  sanction  is  enforced  at  the  discretion  of  the 
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^  LeotoTO  XYII.  p.  196,  ante. 
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Part  I.      Soyereign  or  State.   It  is  only  by  tlie  soyereign  or  state  that 
§  8.         the  liability  incurred  by  the  wron^-doer  can  be  remitted. 
^       '       '   And  in  eyery  case  of  the  kind,  the  injury  and  the  sanction 
may  be  stjrled  criminal  or  public.* 

The  distinction,  as  I  haye  now  stated  it,  between  ciyil 
injuries  and  crimes,  must,  howeyer,  bo  taken  with  the  fol- 
lowing explanations. 

1st.  In  certain  cases  of  ciyil  injury,  it  is  not  competent 
to  the  injured  party,  either  to  pursue  tne  offender  before  the 
tribunals,  or  to. remit  the  liability  which  the  offender  has 
incurred.  For  example,  An  infant  who  has  suffered  a  wrong 
is  not  capable  of  instituting  a  suit,  nor  of  renouncing  the 
right  which  he  has  acquired  by  the  injury.  The  suit  is  in- 
stituted on  his  behalf  by  a  general  or  special  Guardian:  who 
(as  a  trustee  for  the  infant)  may  also  be  incapable  of  remit- 
ting the  offender's  liability. 

It  would,  therefore,  be  more  accurate  to  say,  that  where 
the  wrong  is  a  ciyil  injury,  the  sanction  is  emorced  at  the 
instance  of  the  injured,  or  of  his  representatiye. 

2ndly.  When  I  speak  of  the  discretion  of  the  soyereign 
or  state,  I  mean  the  discretion  of  the  soyereign  or  state  as 
exercised  according  to  law.  For,  by  a  special  and  arbitrary 
command,  the  soyereign  may  depriye  the  injured  of  the  right 
arising  from  the  injury,  or  may  exempt  the  wrong-doer  from 
his  ciyil  liability ;  e.g.f  by  issuing  letters  of  protection  to 
debtors  to  secure  them  from  the  pursuit  of  their  creditors. 
In  cases  of  this  kind  the  soyereign  partially  abrogates  his 
own  law  to  answer  some  special  purpose.  This  is  neyer. 
practised  by  wise  goyemments,  whether  monarchical  or 
other.  The  Great  Frederick,  in  spite  Of  his  imperious  tem- 
per and  loye  of  power,  always  conformed  his  own  conduct 
to  his  own  laws. 

Letters  of  protection  were  panted  in  this  country  by  the 
King,  so  late  as  the  reign  of  William  III.t  These  must 
haye  been  illegal.  For  though  the  King  is  empowered  by 
the  Constitution  to  pursue  and  pardon  criminals  at  his  own 
discretion,  it  is  not  competent  to  him  to  disregard  the  law 
by  depriying  the  injured  party  of  a  right  of  ciyil  action. 
In  an  analogous  case,  this  has,  howeyer,  been  done  by  the 
Parliament.  A  person  named  Wright  sued  a  number  of 
clergymen  for  non-residence ;{  and  though  he  had  been  en- 
couraged to  bring  these  actions  by  the  inyitation  of  the  ex- 
isting law,  Paruament  passed  an  Act  indemnifying  the 
clergymen,  and  put  off  poor  Wright  with  the  expense  of 
the  actions  which  he  had  brought. 

*  See  distinction  between  Civil  Injuries  and  Crimes,  in  Lecture 
XVII.,  *  On  Absolute  Duties,'  p.  196,  anta. 

t  See  the  case  of  Lord  Cutts,  3  Lev.  332. 

X  Some  of  these  cases  are  reported  in  Taunton,  vols.  v.  and  y| 
I  presume  the  Act  referred  to  is  67  Geo.  III.  c.  99. — R.  C, 
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The  distinction  between  private  and  public  wrongs,  is       Lect. 
placed  by  some  on  another  ^ound :  XXYII. 

Where,  say  they,  the  injury  is  a  crime,  the  end  or  scope  '    ~ 

of  the  sanction  is  the  prevention  of  future  injuries.  Where 
the  injury  is  civil,  the  end  of  the  sanction  is  redress  to  the 
injured  partjr. 

Now,  it  IS  certainly  true,  that  where  the  injury  is  treated 
as  a  crime,  the  end  of  the  sanction  is  the  prevention  of 
^ture  wrongs.  The  sanction  \b  poena  ot  punishment  ^strictly 
so  called) :  that  is  to  say,  an  evil  inflicted  on  a  nven  of- 
fender by  way  of  example  or  warning,  or,  to  use  the  word 
commonly  used  by  Latin  writers,  and  more  especi^y  by 
Tacitus— -<?ocMmcn<wm.  If  the  evil  did  not  answer  this  pur- 
pose, it  would  be  inflicted  to  no  end. 

It  is  also  true,  that  where  the  injury  is  deemed  civil,  the 
proximate  end  of  the  sanction  is,  generally,  redress  to  the 
injured.  But,  still,  the  difierence  between  civil  injuries  and 
crimes,  can  hardly  be  found  in  any  diflerence  between  the 
ends  o^  purposes  of  the  coirespondbg  sanctions. 

For,  first ;  although  the  proximate  end  of  a  civil  sanc- 
tion, is,  commonly,  redress  to  the  injured  party;  its  remote 
and  paramount  end,  like  that  of  a  criminal  sanction,  is  tiiie 
prevention  of  ofiences  generally.  And,  secondly  j  an  action 
18  sometimes  given  to  the  injured  party,  in  order  that  the 
wrong-doer  may  be  visited  with  punishmenty  and  not  that 
the  injured  party  may  be  redressed.  Actions  of  this  sort 
(to  which  I  shall  presently  revert)  are  styled  j^enal:  In 
the  language  of  the  Koman  jLaw,  pcen^e  persecutorttB,  These 
propositions  I  will  endeavour  to  explain. 

It  is  clear  that  the  necessity  of  making  redress,  and  of 
paying  the  costs  of  the  proceeding  by  which  redi'ess  is  com- 
pelled, tends  to  prevent  the  recurrence  of  similar  injuries. 
The  immediate  effect  of  the  proceeding  is  the  restitution  of 
the  injured  party  to  the  enjoyment  of  the  violated  right,  or 
the  compulsory  performance  of  an  obligation  incumbent 
upon  the  defendant,  or  satisfaction  to  the  injured  party  in 
tiae  way  of  equivalent  or  compensation.  But  the  proceeding 
also  operates  tn  terrorem. 

Accordingly,  a  promise  not  to  sue,  in  case  the  promisee 
shall  wrong  the  promisor,  is  void  (generally  speaking)  by 
the  Roman  Law :  although  it  is  competent  to  a  party  who 
has  actually  sufiered  a  wrong,  to  remit  the  civil  liabihty  in- 
curred by  the  wrong-doer.  And  the  reason  alleged  for  the 
prohibition  is  this :  that  such  a  promise  removes  the  salu- 
tary fear  which  is  inspired  by  prospective  liability. 

In  short,  the  end  for  which  the  action  is  given  is  double : 
redress  to  the  party  directly  affected  by  the  injury,  and  the 
prevention  of  similar  injuries. 

Assmmnff,  then,  that  the  redress  of  the  injured  narty  is 
always  one  ooject  of  a  civil  proceeding,  it  cannot  oe  said 
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tliat  civil  and  criminal  sanctions  are  distinguished  by  their 
ends  or  purposes. 

It  may,  nowever,  be  urged,  that  the  prevention  of  ftiture 
injuries  is  the  sole  end  of  a  criminal  proceeding ;  whilst  the 
end  of  a  proceeding  styled  civil,  is  tne  prevention  of  fixture 
injuries  and  the  redress,  of  the  injured.  But  even  this  will 
scarcely  hold.  For  in  those  civil  actions  which  are  styled 
penalj  the  action  is  given  to  the  party,  not  for  his  own  ad- 
\'antage,  but  for  the  mere  purpose  of  punishing  the  wrong- 
doer :  e.ff.f  the  power  of  imprisonment  reserved  under  the 
Acts  of  1869,  under  which  imprisonment  for  debt  was  os- 
tensibly abolished.  The  express  or  ostensible  object  of  the 
reservation  is  to  punish  the  debtor  in  certain  cases,  although 
it  may  be,  and,  doubtless,  commonly  is,  used  as  an  indirect 
means  of  obtaining  redress.  To  the  same  category  may  be 
referred  the  cases  where  a  trustee  in  bankruptcy  under  the 
Act  of  1869,  is  ordered  to  prosecute. 

In  the  Koman  Law,  actions  of  this  kind  are  numerous. 

For  example ;  Theft  in  the  Boman  Law  is  not  a  crime, 
but  a  private  delict :  But  besides  the  action  for  the  recovery 
of  the  thing  stolen,  the  thief  was  liable  to  a  penalty,  to  lie 
recovered  in  a  distinct  action  by  the  injured  party. 

So,  again,  if  the  heirs  of  a  testator  refused  to  pay  a 
legacy  left  to  a  temple  or  church,  they  were  not  only  com- 
pelled to  yield  '  ipsam  rem  vel  pecuniam  qusB  relicta  est,  sed 
aliud,  pro  pcmdJ 

Although  by  these  civil  actions  a  right  is  conferred  upon 
the  party  injured,  the  end  for  which  the  actions  are  given  is 
not  to  redress  the  damage  which  has  been  suffered  by  him, 
but  to  punish  the  wrong-doer,  and  by  that  means  to  prevent 
future  wrongs.  Also  popular  actions,  or  actions  given 
cuivis  ex  populOf  which  exist  both  in  the  Koman  and 
English  Law,  evidently  have  the  punishment  of  the  of- 
fender for  their  object. 

Besides  this  principal  distinction,  there  are  other  species 
of  sanctions  req^uiring  notice.  Laws  are  sometimes  sanc- 
tioned by  nullities.  The  legislature  annexes  rights  to  cer- 
tain transactions;  for  example,  to  contracts,  on  condition 
that  these  transactions  are  accompanied  by  certain  circum- 
stances. If  the  condition  be  not  observed,  the  transaction 
is  void,  that  is,  no  right  arises  ;  or  the  transaction  is  void- 
able, that  is,  a  right  arises,  but  the  transaction  is  liable  to 
be  rescinded  and  the  right  annulled,  provided  the  means  of 
doing  so  have  not  become  too  complicated,  by  reason  of  the 
acqmsition  through  the  transaction  of  rights  in  favour  of  in- 
nocent parties. 

In  certain  cases,  sanctions  consist  in  pains  to  be  endured 
by  others,  and  are  intended  to  act  on  us  through  sympathy, 
lliese  Bentham  has  styled  vicarious  punishments.    For- 
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feiture,  in  treason,  is  an  instance.    As  it  falls  upon  a  person       Lect. 
who  by  the  supposition  is  to  he  hanged,  it  is  evident  that     XXVII.  ^ 
it  cannot  affect  himy  but  it  affects  those  in  whom  he  is  in-    '       •     "^ 
terested,  his  children  or  relations,  and  may  possibly,  for  that 
reason,  influence  his  conduct.    Annulling  a  marriage  has  in 
part  the  same  effect,  since  it  not  only  affects  the  parties 
themselyes  whose  marriage  is  annulled,  but  also  bastardises 
the  issue. 

Sanctions,  in  some  other  cases,  consist  of  the  application 
of  something  not  itself  affecting  us  as  an  evil  in  itself,  but  by 
way  of  association.  Posthumous  dishonour  in  the  manner 
of  burial  in  case  of  suicide  is  of  this  nature.  This,  of  course, 
can  only  operate  upon  the  mind  of  the  party  by  association, 
since  at  the  time  when  he  is  buried  he  is  not  conscious  of  the 
manner  of  his  burial. 

I  now  advert  to  the  various  meanings  of  the  word  various 
sanction.  S.d?l;So. 

As  it  is  at  present  used,  it  has  the  extensive  meamnff  ^^^l^^ 
which  I  have  attached  to  it,  and  denotes  any  conditional  ttSn.  ^ 
evil  annexed  to  a  law,  to  produce  obedience  and  conformity 
to  it.  But  the  term  sanction  is  frequently  limited  to  punish- 
ments under  a  criminal  proceeding.  This  is  the  sense  in 
which  the  word  is  used  oy  Blackstone,  though  not  con- 
sistently. With  the  Roman  lawyers,  who  adopted  the 
term  from  the  popular  language  of  their  own  country,  sanc- 
tion denoted,  not  the  pain  annexed  to  a  law  to  produce 
obedience,  but  the  clause  of  a  penal  law  which  determines 
and  declares  the  punishment. 

In  the  Digest  the  etymology  of  the  word  is  said  to  be 
this :  Sanctum  is  defined  quodao  injuria  hominum  defenmm 
csty  and  is  said  to  be  derived  from  sagmina,  the  name  of  cer- 
tain herbs  which  the  Roman  ambassadors  bore  as  marks  of 
iunolability.  The  term  was  transferred,  in  a  manner  not 
uncommon,  fix)m  the  mark  of  inviolability,  to  what  is  fre- 
quently a  cause  of  inviolability,  namely  punishment. 

In  other  cases  sanction  signifies  confirmation  by  some 
legal  authority.  Thus,  we  say  that  a  Bill  becomes  law  when 
sanctioned  by  Parliament,  or  that  it  receives  the  Royal  sanc- 
tion. The  term  is  often  used  in  this  sense  by  the  Roman 
lawyers. 

Sanctio  is  also  used  to  denote  generally  a  law  or  legisla- 
tive provision,  or  to  denote  the  law  or  liody  of  law  collec- 
tively. Thus,  in  the  beginning  of  the  Digest,  totam  Homanam 
Sanctionein  is  used  for  the  whole  of  the  Roman  law.  Sancire 
means  to  enact  or  establish  laws.  These  last  two  meanings 
are  also  instances  of  the  transference  of  a  term  by  way  of  as- 
sociation to  a  secondary  sense. 
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LECTURE  XXVIII. 
On  the  Various  Sources  of  Law, 

In  many  legal  treatises^  and  especially  in  treatises  which 
profess  to  expound  the  Roman  law,  that  department  or  divi- 
sion which  regards  the  origin  of  laws,  is  fi^uently  entitled 
'  De  juris  fontibusJ  The  expression  ^on<e«/wrM,  oxsom'cesoi 
law,  is  of  course  metaphorical,  and  is  used  in  two  meanings. 

In  one  of  its  senses,  the  source  of  a  law  is  its  direct  or 
immediate  author.  Now  the  immediate  author  may  either 
be  the  sovereign  (who  is  the  ultimate  author  of  all  law)  or 
a  person  or  body  legislating  in  subordination  to  the  sove- 
reign. In  the  latter  case  it  is  an  improper  use  of  the 
metaphor  to  describe  the  immediate  author  as  the  source. 
Individuals  or  bodies  legislating  in  subordination  to  the 
sovereign,  are  more  properly  reservoirs  fed  from  the  source 
of  all  law,  the  supreme  legislature,  and  again  emitting  the 
borrowed  waters  which  they  receive  from  that  Fountain  of 
Law.  For  convenience,  however,  I  adopt  the  expression 
sources  of  law  as  meaning  the  authors  from  whom  it  emanates 
immediately. 

In  another  acceptation  of  the  term,  the  fountains  or 
sources  of  laws  are  the  original  or  earliest  extant  monu- 
meats  or  documents  by  which  the  existence  and  purport  of 
the  body  of  law  may  be  known  or  conjectured. 

Taken  in  this  acceptation,  the  fountains  or  sources  of 
laws  are  properly  sources  of  the  knowledge  which  is  con- 
versant about  laws :  '  fontes  e  quibus  juris  notitia  hauritur.^ 

Speaking  generally,  the  extmcts  from  the  classical  jurists 
contamed  in  Justinian's  Digest,  the  Imperial  Constitutions 
contained  in  his  Code,  and  such  other  relics  of  antiquity  as 
regard  the  Roman  law,  are  the  earliest  extant  evidence  for 
the  several  parts  of  the  system  to  which  they  respectively 
relate.    These,  therefore,  are  *  fontes.* 

But  the  works  of  the  Glossators  and  Commentators  who 
wrote  in  the  Middle  Ages,  vnth  the  works  of  Civilians  who 
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have  written  in  subsequent  periods,  are  not  fountains  or      Lbot. 
sources  of  that  knowledge  of  the  system  which  may  be    X3L ViIL 
gotten  at  the  present  hour.    For  the  countless  authors  of  ' 

those  coimtless  volumes  derived  their  own  knowledge  of  the 
Roman  Law  from  ancient  documents  or  monuments  which 
are  etill  extant  and  accessible.  Their  works  are  accordingly 
called  by  German  writers  ^  literaturaj  as  distinguished  from 
*  fontes^ jwris. 

And  soj  (in  regard  to  the  English  law,)  the  statutes,  the 
reports  of  ludicial  decisions,  with  the  old  and  authoritatiye 
treatises  wnich  are  equivalent  to  reports,  may  be  deemed 
sources  (in  the  sense  last-mentioned)  of  English  jurisprud- 
ence ;  wnilst  the  treatises  on  the  English  law,  which  merely 
expound  the  matter  of  those  statutes  and  reports,  are  not 
sources  of  English  jurisprudence,  but  are  properly  a  legal 
literatiue  drawn  or  derived  from  the  sources. 

Law  considered  with  reference  to  its  sources,  is  usually 
distinguished  into  law  written  and  imwritten. 

The  distinction  between  written  and  unwritten  law  in 
the  sense  in  which  the  terms  are  employed  by  the  modem 
Civilians,  is  this :  Written  law  is  law  which  the  supreme 
legislature  makes  immediately  and  directly.  Unwritten  law 
is  not  made  directly  and  immediately  by  the  supreme  le^s- 
lature,  thpugh  it  owes  its  validity,  or  is  law  by  the  authority, 
expressly  or  tacitly  given,  of  the  sovereign  or  state.  How 
the  plebs  or  the  senate  came  to  be  held  equivalent  to  the 
populus  assembled  in  centuries  will  be  considered  in  a  sub- 
sequent part  of  this  Lecture. 

As  1  shall  show  presently,  the  terms  viritten  and  i*n- 
trntteUf  as  used  to  mark  this  distinction,  are  inappropriate 
and  misleading.  But  as  they  have  been  accepted  in  this  sense, 
not  only  by  the  modem  Civilians,  but  in  some  respects  by 
Hale  and  l^lackstone,  I  find  it  convenient  for  the  present  not 
entirely  to  discard  them,  but  I  distinguish  this  their  im- 
proper meaning  from  the  grammatical  one  by  calling  it  the 
juridical  meaning. 

By  the  Roman  Lawyers  themselves,  little  importance 
was  attached  to  the  distinction  between  written  and  un- 
written law.  And,  in  every  instance  in  which  they  take 
the  distinction,  they  understand  it  in  its  literal  sense.  When 
they  talk  of  written  law,  they  do  not  mean  law  proceeding 
directly  from  the  supreme  Legislature,  but  law  which  was 
committed  to  writing  at  its  origin :  quod  ah  initio  Uteris 
mandatum  est.  Law  not  so  committed  to  writing,  they 
call  unwritten.  When  I  revert  to  this  meaning  of  the 
terms,  I  shall  call  it  their  grammatical  meaning. 

The  distinction  between  written  and  unwritten  law,  in  JJjSJJJ^* 
yrhat  I  have  called  the  juridical  meaning  of  the  terms,  is  uw.aooord* 
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important.  But,  as  I  have  already  indicated,  notliing  can 
be  less  significant  or  more  misleading  thantlie  terms  written 
and  unwritten  as  thus  applied.  For,  first,  law,  though  it 
originate  with  the  supreme  legislature,  may  be,  and  in  many 
nations  has  been,  established  and  published  without  writing. 
And  law  flowing  from  another  source,  though  obtaining  as 
law  with  the  consent  of  the  supreme  legislature,  may  be 
committed  to  writing  at  its  origin.  Such,  for  instance,  are 
the  laws  of  Provincial  and  Colonial  Legislatures.  And 
such  especially  (as  I  shall  show  hereafter;  were  the  Edicts 
of  the  Praetors. 

Laws,  then,  are  distinguished,  in  respect  of  their  imme- 
diate authors,  into  laws  made  directly  and  immediately  by 
the  supreme  legislature,  and  laws  not  made  directly  and 
immediately  by  the  supreme  legislature,  although  they 
derive  their  vaUdity  from  its  express  or  tacit  authority.  I 
shall  now  proceed  to  give  examples  of  these  two  kinds  of 
laws. 

An  example  of  laws  made  by  the  sovereign  body  directly 
and  immediately,  is  that  of  our  own  Acts  of  Parliament, 
which  are  made  directly  by  the  supreme  legislature  in  its 
three  branches,  the  King,  the  House  of  Lords,  and  the 
House  of  Commons. 

Another  example  is  that  of  the  enactments  passed  by 
the  Etats-G^n^raux  in  France,  while  that  body  continued 
to  exist  and  to  be  recognized  as  the  supreme  legislature. 
When  the  Kings  of  France  became  constitutionally  the 
sovereigns,  or  when  the  French  Government  became  a 
monarchy,  the  royal  ordinances  were  laws  of  the  same  kind. 

In  Home  under  the  Commonwealth,  or  liberd  republica, 
laws  established  by  the  supreme  legislature  were  of  three 
kinds :  there  were  three  distinct  bodies  whose  decrees  were 
considered  as  made  by  the  sovereign  or  supreme  legislature. 
These  were,  1st— the  jao^tw  assembled  in  cunce,  according 
to  the  most  ancient  form,  or,  according  to  the  maimer  sub- 
sequently introduced,  in  centuries ;  *  2ndly,  the  plehsy  as- 
sembled in  tribes ;  and  3rdly,  the  senate. 

Strictly  speaking,  the  sovereignty  resided  in  the  populus ; 
which  included  every  Roman  invested  with  political  powers, 
and  therefore  included  members  of  the  senate^  as  well  as 
citizens  who  were  not  senators.  To  laws  made  by  the  po- 
pulus  (whether  assembled  in  curiae,  according  to  the  more 
ancient  manner;  or  in  centuries,  according  to  the  more 
recent  fashion),  the  term  '  leges '  or  *  statutes  *  (when  used 
with  technical  exactness)  was  exclusively  applied.  But 
they  were  commonly  styled,  for  the  sake  of  distinction,  ^  Leges 
cv/riatm  *  or  '  Leges  centuriatae,^ 

^   The  plebs  (as  distinguished  from  the  senate)  included  all 
citizens  of  plebeian  birth  who  were  not  senators. 

The  senate  (as  distinguished  from  iiieplM)  included  all 
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citizens  of  patrician  birth,  and  also  all  citizens  of  plebeian       Lect. 
birth  who  filled  or  had  filled  certain  of  the  higher  offices,     XXYIII. 
as  the  consulship  or  the  office  of  praetor. 

The  distinction  between  patrtcian  and  plebeian  ^  and  the 
distinction  between  senate  and  plebs,  were  therefore  disparate. 
For,  although  every  patrician  seems  to  have  been  a  senator, 
many  of  plebeian  bimi  sat  and  yoted  in  the  senate. 

A.  law  passed  by  the  plebs  was  styled  in  accurate  lan- 
gtaage,  a  pl^nscitum.  But  as  e\eTy  plebiscitum  was  equiva- 
lent to  a  lex,  the  term  '  leges  *  was  extended  improperly  from 
laws  made  by  the  populus  to  laws  made  by  ih&phhs, 

"Blow  pleiiscita  acquired  the  force  of  leges  it  is  not  very 
easy  to  determine.  For  the  plebs  was  only  a  portion  of  the 
whole  Boman  People,  and  therefore  was  not  the  body  where- 
in the  sovereignty  resided.  It  seems  not  unlikely,  that  the 
plebs  (instigated  by  their  Tribunes)  assumed  the  power  of 
legislating  for  the  whole  community :  and  that  the  senate 
(too  feeble  to  resist)  yielded,  after  a  struggle,  to  the  imcon- 
stitutional  pretension.  Gains  tells  us  expressly,  that  the 
senate  at  first  refused  to  recognize  plebiscita  as  leges 
generally  binding;  but  that  the  force  of  leges  was  at 
length  imparted  to  plebiscita  through  a  law  passed  by  the 
populus* 

Laws  passed  by  the  senate  (which  were  styled  senatus- 
consuUa)  were  also  equivalent  to  leges  made  by  the  assem- 
bled j90fm/ti«. 

It  has  often  been  inferred  from  a  passage  in  Tacitus, 
that  consults  or  acts  of  the  senate  first  acquired  this  virtue 
under  the  reign  of  Tiberius.  But  they  are  distinctly  placed 
by  Cicero  (writing  l^>erd  republicd)  on  a  level  with  leges  and 
pMnscita,  Nor  is  there  here  the  slightest  difficulty.  For, 
since  the  tribunes  of  the  plebs  sat  in  the  senate,  and  by 
simply  uttering  their  veto  might  have  arrested  its  proceed- 
ings, it  follows  that  a  consult  of  the  senate  was  passed  with 
the  concurrence  of  the  plebs,  assenting  to  the  act  by  its  re- 
presentatives. 

The  result  then  seems  to  be  this : 

Liherd  republicd,  or,  during  the  Commonwealth,  the  su- 
preme legislative  power  resided  in  the  Boman  People  (in- 
cluding tne  senate  and  plebs). 

This  legislative  power  was  sometimes  exercised  by  the 
people,  as  collected  in  a  single  assembly.  At  other  times, 
it  was  exercised  by  the  same  people  as  divided  into  two 
bodies : — namely,  bg  thepU^,  witn  the  concurrence  of  the 
senate ;  or  bg  the  senate,  with  the  concurrence  of  the  plebs. 
If  our  House  of  Lords  and  House  of  Commons  sometimes 
sat  and  voted  in  one  assembly,  and  sometimes  separately  as 
at  present,  they  would  afibrd  an  exact  parallel  to  tne  manner 

*  Gftii  Oomm.  I.  8. 
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PabtII.     in  which  the  soverei^ty  was    divided  in    the   Roman 

• '   RepuWic.    Acts  passed  by  the  two  bodies  assembled  in  one 

house,  would  correspond  to  leges  curiatcB  and  centuriatiB ; 
acts  originating  in  the  one  House,  and  adopted  by  the  other, 
would  "b^plehiadta  or  senatm-conmdta.  The  only  difficulty 
in  this  explanation  is,  that  the  equestrian  order,  although 
of  course  members  of  \hQ  populnSy  were  not  members  either 
of  the  senate  or  plebs.  Enactments  passed  by  one  of  those 
bodies  with  the  concurrence  of  the  other  were  therefore  not, 
strictly  speaking,  acts  of  the  entire  popvius ;  though  acts  of 
the  populus,  umted  in  curi<B  or  centuri€B,  were  so. 

While,  then,  the  Roman  Commonwealth  yirtually  ex- 
isted, law  created  immediately  by  the  supreme  legislatuie 
was  established  in  three  modes  : — ^by  leges,  or  statuteSy 
strictly  so  called ;  by  plelnscita,  also  styled  leges ;  and  by 
senatus^onstdta. 

Lex,  it  must  be  observed,  is  never  used  as  a  generic 
term  for  law,  but  is  invariably  applied  to  a  particular  law 
<•  Tht^TOn-     of  the  species  we  should  term  a  statute, 
tba  Roman  After  the  destruction  of  the  Commonwealth  and  the  es- 

BmperorB.  tablishment  of  the  Empire,  the  supreme  legislative  power, 
though  it  virtually  resided  in  a  monarch,  was  long  exercised 
to  appearance  in  the  ancient  and  constitutional  modes. 
Laws  were  still  made  by  the  populus,  plebs,  or  senate,  al- 
though those  bodies  were  obedient  instruments  of  the 
Emperor,  and  legislated  at  his  suggestion,  or  at  the  sugges- 
tion of  his  creatures.  As  assemblies  of  tiie  popvlus  or  plebs 
were  the  less  commodious  tools,  the  work  of  supreme  legis- 
lation was  commonly  done  to  appearance  by  the  smaller  and 
more  manageable  body.  The  laws  which  really  emanated 
from  the  military  chief  of  the  Empire,  were  usually  voted 
by  the  senate  «^  the  instance  of  the  prince,  ('ad  orationem 
principis,')  and  were  published  as  senattLs-constdta, 

And  here  it  may  be  observed  that  the  only  constitutional 
title  of  the  chief  of  the  state  was  Princeps,  an  honorary 
title  given  to  the  most  prominent  member  of  the  senate,  and 
holdmg  in  that  body  a  precedence  and  pre-audience  some- 
what like  that  accorded  by  courtesy  to  the  Lord  Chancellor 
in  our  own  House  of  Lords.  The  head  of  the  state,  though 
really  despotic,  was  by  fiction  nothing  more  than  princeps 
seTiatus',  he  was  never  called  emperor  (imperator),  which 
was  a  mere  military  title  and  denoted  general ;  except  when 
he  was  considered  as  chief  of  the  army.  FHnceps  is  the 
title  invariably  given  by  Tacitus. 

From  the  accession  of  Hadrian,  and  perhaps  from  an 
earlier  period,  the  Emperors  openly  assumed  the  supreme 
legislative  power  which  they  had  before  exercised  covertly. 
Instead  of  emitting  their  laws  through  the  populus,  plebs,  or 
senate,  they  began  to  legislate  avowedly  as  monarchs  and 
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aatocratorS;  and  to  notify  their  commands  to  their  .subjects 
in.  Imperial  Constitutions, 

These  imperial  constitutions  (prindpum  placitd)  were 
general  or  special. 

By  a  General  Constitution  (edictum,  lex  edictaHs,  epiUda 
generalis)  the  emperor  or  prince,  acting  in  his  legislatiye 
capacity,  established  a  law  or  rule  of  a  universal  or  general 
charact^,  and  not  regarding  specifically  a  single  person  or 
case.  It  is  necessary  to  add  the  latter  and  negative  cha- 
racter, because  the  kind  of  special  constitution  called  a 
privUegiumj  although  it  specifically  regards  a  single  person, 
does  sometimes  (e.^.,  where  it  consists  in  confening  a  mo- 
nopoly) lay  a  command  upon  persons  generally. 

Special  constitutions  were  of  various  kinds,  but  agreed  in 
this :  that  they  regarded  specifically  single  persons  or  cases. 
One  kind  of  specicd  constitution  was  called  an  extraordinary 
Bumdate  ;  ml  was  an  order  addiesaed  to  a  dyU  or  mUita^ 
officer,  for  the  regulation  of  his  general  conduct  in  the  ex- 
ecution of  his  office,  or  even  for  the  regulation  of  his  con- 
duct on  a  particular  occasion. 

By  a  Special  Constitution  of  another  class,  the  Emperor 
conferred  on  some  single  person  some  anomalous  or  irregu- 
lar right,  or  imposed  upon  some  single  person  some  anoma- 
lous or  irregular  obligation,  or  innicted  on  some  single 
person  some  anomalous  or  irregular  punishment.  Such 
constitutions  were  styled  privileg%a,  'Wiien  such  privUeaia 
conferred  anomalous  rights,  tney  were  styled  jofwraoh* 
When  they  imposed  anomalous  obligations,  or  inflicted 
anomalous  punishments,  they  were  stvled  odious.  An  act 
of  the  British  Parliament  giving  to  tne  inventor  of  a  ma- 
chine an  exclusive  right  of  selling  it,  would  be  styled  in  the 
language  of  the  Roman  Law  '  a  favorable  privilege.'  An 
Act  of  Attainder  would  be  styled  in  the  same  language  ^  an 
odious  privilege.'  The  word  ditfers  from  our  use  of  the 
word  'privilege*  in  this — that  the  English  word  is  applied 
to  the  right  conferred  instead  of  to  the  law  imposed,  and  is 
confined  ix^  favorable  privileges. 

A  third  class  of  these  Special  Constitutions,  and  the 
most  important  and  remarkable,  consisted  of  those  decretes 
and  rescripts  which  were  made  by  the  Emperors  in  their 
quality,  not  of  sovereign  legislators,  but  of  sovereign  judges ; 
a  decrete  being  an  order  made  on  a  regular  appeal  from  the 
judgment  of  a  lower  tribunal ;  and  a  rescript  oeing  an  order 
preceding  the  judgment  of  the  lower  tribunal,  and  instruct- 
ing that  lower  tribunal  how  to  decide  the  cause.  For  sove- 
reignty includes  the  judicial  as  well  as  the  legislative  power : 
and  although  in  modem  Europe  the  judicial  power  resid- 
ing in  the  sovereign  is  commonly  delegated  by  nim  to  indi- 
viduals called  judges,  the  Roman  emperors  were  themselves 
judges  in  the  last  resort. 
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Having  now  ^ven  examples  of  law  made  directly  and 
inmiediately  by  the  sovereign,  I  proceed  to  examples  of  law 
not  made  directly  and  immediately  by  the  sovereign,  al- 
though it  exists  or  obtains  as  law  by  the  express  or  tacit 
authority  of  the  supreme  legislature. 

And,  first,  laws  made  by  subordinate  legislatures,  in  the 
direct  or  legislative  manner,  are  not  established  immediately 
by  the  swpreme  legislature,  although  they  derive  their  force 
from  the  authority  of  the  sovereign. 

Such  are  Acts  passed  by  the  (jovernor-General  of  India 
in  Council  under  the  autnority  conferred  by  the  British 
Parliament  by  the  Act  of  1833  (3  and  4  Wm.  IV.,  c.  86),  an 
authority  which  Parliament  stiU  permits  to  be  exercised.  For 
not  only  is  the  right  of  Parliament  to  legislate  for  India  ex- 
pressly reserved  by  that  Act,  but  it  is  undoubted  that  the 
authority  of  the  firitish  Parliament  is  in  all  respects  para- 
mount in  India,  although  it  is  accustomed  (with  rare  excep- 
tions) to  delegate  all  the  sovereign  powers  relating  to  India 
to  subordinates.  The  case  is  dinerent  in  some  o£  our  more 
important  colonies,  for  instance  in  Canada.  By  an  Act  in 
the  year  1840  TS  and  4  Vict.  c.  36)  the  British  Parliament 
irrevocably  conferred  fall  powers  of  legislation  for  Canada 
(subject  only  to  a  veto  reserved  to  Her  Majesty  in  Council) 
on  the  Legislature  of  the  Dominion  constituted  by  that  Act. 
And  no  one  supposes  that  the  British  Parliament  have  the 
power,  even  if  th^  had  the  wish,  to  resume  the  initiative 
m  legislation  for  Canada.  This  does  not  contradict  what 
has  been  already  said  as  to  the  sovereign  power  being  in- 
capable of  legal  limitation  (p.  106  supra).  For  the  British 
Parliament  is  not  sovereign  m  Canada,  although  it  retains  a 
share  in  the  sovereign  power.  And  although  the  British 
Parliament  could  not  of  its  own  authority  revoke  or  re-con- 
struct the  Constitution  of  Canada  as  contained  in  the  Act 
of  1840,  it  might  be  re-constructed  by  the  concurrent  Act 
of  the  Legislature  of  the  Dominion  and  the  British  Parlia- 
ment. Even  the  abolition  of  the  Legislature  of  Jamaica,  as 
easting  prior  to  1866,  w&s  formally  effected  by  its  own  Act 
jointly  with  that  of  the  British  Parliament.  (See  29  and  30 
Vict.  c.  12.) 

Laws  made  by  collegiaj  or  by  corporate  bodies,  belong 
to  the  same  class.  They  are  made  immediately  by  the  cor- 
porate bodies  themselves,  but  owe  their  legal  validity  to  the 
authority  of  the  sovereign.  There  are  in  England,  for  in- 
stance, a  variety  of  regulations  emanating  under  statutory 
authority  from  various  bodies  or  Boards  of  Commissioners, 
e.g,j  Board  of  Trade  Regulations,  Schemes  of  Charity  Com- 
missioners, '  the  Rules  of  Hyde  Park,'  &c. 

Among  laws  made  by  subordinate  legislatures  in  the 
direct  or  legislative  mode  are  those  which  are  made  by 
Courts  of  Justice  or  persons  holding  judicial  appointments, 
not  in  their  judicial  capacity,  and  in  the  way  of  decisions 
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on  iparticular  cases,  but  by  a  power  of  proper  legislation 
conferred  upon  them  expressly  or  tacitly  by  tbe  supreme 
legislature. 

Such  are  the  regvice  f^i^axis  published  by  our  own  Courts 
of  Justice,  which  are  distinguished  broadly  from  the  laws 
established  by  the  same  Courts  in  the  indirect  mode  of 
judicial  decision. 

Such  also  were  the  an'ets  rifflementaires  of  the  French 
parlementSj  which  were  in  the  nature  of  general  statutes. 
Their  judicial  decisions  on  specific  cases  were  called  (irrits 
judiciaires. 

Such  above  all  were  the  edicts  of  the  Roman  Praetors 
forming  the  body  of  law  called  Jits  Prestonum,  The  manner 
in  which  this  portion  of  the  Roman  Law  was  made,  and  the 
causes  of  its  oeing  made,  are  among  the  most  interesting 
phenomena  in  the  history  of  jurisprudence.  It  consisted 
not  of  judicial  decisions,  but  of  general  laws  made  and  pub- 
lished m  the  way  of  direct  legislation ;  by  virtue  of  a  power 
assumed  at  first  by  the  Praetors,  with  the  acquiescence  of 
the  supreme  legislature,  and  subsequently  confinned  to  them 
by  its  express  recognition  and  autnority. 

Another  species  of  laws  emanating  immediately  from  a 
subordinate  authority,  consists  of  laws  established  "by  judi- 
cial decisions  of  »uhordinate  tribunals.  For,  as  already 
observed,  laws  are  occasionally  made  in  this  oblique  manner 
by  the  sovereign  himself. 

The  term  unwritten  law  in  the  same  juridical  meaning 
is  applied  by  the  same  Civilians  to  jtis  moribus  constitutumy 
B.ndju8pniaentibu8  compositunijtli&t  is  to  say,  law  supposed 
to  emanate  from  opinions  emitted  by  respected,  but  merely 
private,  jurisconsults,  in  responses,  in  commentaries,  or  in 
svstematic  treatises.  But,  as  I  shall  in  a  subsequent  lecture 
(lioctiu'e  XXX.)  endeavour  to  show,  neither  laws  originating 
in  customs,  nor  laws  originating  in  the  private  opinions  of 
jurisconsults  or  institutional  writers,  are  Tpreperly  speak- 
ing) distinct  species  of  law  in  respect  of  their  sources. 

Another  species  of  laws  not  made  by  the  supreme  legis- 
lature are  laws  (if  such  they  can  be  called)  which  are  esta- 
blished by  private  persons,  and  to  which  the  supreme  legis- 
lature lends  its  sanction.  For  example.  By  my  will  I  may 
impose  certain  conditions  upon  devisees  or  legatees.  As  a 
fatner  or  guardian,  I  may  prescribe  to  my  child  or  ward 
certain  conduct,  which  the  Courts  of  Justice  will  compel 
him  to  follow. 

I  mention  this  because  such  commands  are  styled  by 
some  modem  writers  autonwnice^esetzey  which  is  equivalent 
to  laws  made  autonomically,  or  by  private  authority.  This, 
however,  is  incorrect,  because  a  private  person  cannot  be 
the  author  of  law  ^  though  he  may  be  a  party  to  a  transac- 
tion, whereby^  in  virtue  of  a  general  law  made  by  the  legis- 
lator, he  gives  certain  rights  and  creates  certain  obligations. 
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JjanD :  Written  and  Umoritten — Statute  and  Judiciary, 

The  distinction  between  written  and  unwritten  law,  in 
the  juridical  meaning  of  the  terms,  is  also  denoted  in  the 
writmgs  of  the  same  Civilians,  by  the  opposed  epithets 
promuiged  and  vmpromvlged.  Law  made  by  the  supreme 
legislature  is  called  promuiged  law,  and  law  emanating 
inmiediately  from  a  subordinate  source  is  called  wajfrro- 
mulged  law. 

To  explain  this  term  it  must  be  recalled  to  mind  that 
a  law  cannot  be  binding — the  sanction  cannot  act  on  the 
desires  so  as  to  be  a  sanction  properly  so  called — ^unless  the 
law  be  made  known  to  the  persons  whom  it  concerns  to  obey 
it.  And  in  every  system  of  positive  law,  a  law  is  presumdbly 
at  in  fiwt  known  to  the  parties  who  are  bound  by  it. 

The  phrase  ^promvlgare  legem'  originally  meant,  to 
submit  a  proposed  law  to  the  members  of  the  legislature,  in 
order  that  they  might  know  its  contents,  and  consider  the 
expediency  of  passing  it.  This  meaning  the  phrase  retained 
in  the  language  of  the  Boman  jurisprudence  during  the 
Commonwealth.  Under  the  Emperors,  however,  the  jmrase 
acquired  its  present  sense,  namely,  to  publish  a  law  for  the 
information  of  the  subjects  who  are  bound  by  it.  Now,  sup- 
posing there  is  only  one  ]jerson,  or  a  few  persons,  bound  to 
obey  the  law  (e.g,  supposing  the  law  to  be  a  judicial  deci- 
sion), it  may  in  one  sense  be  said  to  be  published,  that  is  to 
say,  it  is  made  known  sufficiently  to  answer  the  purpose  for 
which  promulgation  is  necessary.  But  the  phrase  pro- 
mulgare  legem  in  this  its  secondary  meaning  probably  im- 
plied that  the  law  was  made  known  generally,  or  to  a 
considerable  and  promiscuous  part  of  the  people.  And  this 
seems  to  be  what  is  meant  by  'promuiged '  in  the  distinction 
now  adverted  to. 


Bat  these 
terms 
also  mtsex- 
presslve. 


Now  the  terms  promuiged  and  unpromvZgedj  as  thu« 
applied,  are  not  less  misexpressive  than  written  and  un- 
written (sensujuridico). 

For,  Jlrstf  laws  established  immediately  by  sovereign 
authors  are  not  necessarily  promuiged. 

It  is  true  that,  according  to  the  practice  which  obtained 
under  the  Boman  Emperors,  their  general  or  edictal  Consti- 
tutions were  not  binding  until  they  were  published  for  the 
information  of  the  people  generally.  And,  hence,  it  pro- 
bably has  happened,  that  modem  Civilians  have  applied  the 
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term  *  promtUffed^  to  laws  proceeding  immediately  from 
soyereign  authors. 

But  the  rescripts  of  the  Emperors,  "with  others  of  their 
special  constitutions,  were  exclusively  addressed  (for  the 
most  part)  to  the  particular  or  determinate  persons  whom 
they  specifically  regarded.  And  yet,  through  these  special 
constitutions,  Law  was  established,  immeaiatdy  by  those 
sovereign  princes,  in  their  judicial  (or  legislative)  capacity. 

And  in  this  countrv,  a  Bill  which  has  passed  the  two 
Houses,  is  a  statute,  or  becomes  obligato)y,  from  the  moment 
at  which  it  receives  the  Royal  Assent.  No  promulgation 
is  requisite  ;  '  Because '  (as  Blackstone  remarks)  *  every  man 
in  England  is,  in  judgment  of  Law ^  party  to  the  making  of  an 
Act  of  Parliamenty  being  present  thereat  hy  his  representa- 
tives.^ It  is  ticiie,  that  Acts  of  Parliament  are  printed,  and 
may  be  had  by  those  who  choose  to  buy  them ;  but  this  is 
not  promulgation ;  for,  before  an  Act  is  printed,  and  whether 
it  is  printed  or  not,  it  is  a  statute,  ana  is  le^lly  binding. 
There  is  a  prtssumptio  juris  et  dejure  that  it  is  Known  to  the 
subjects.  The  reason  given  by  [filackstone  for  the  presump- 
tion is  highly  satis&,ctory,  inasmuch  as  in  his  time  not  one 
person  out  of  ten  in  England  had  any  representatives  what- 
ever. 

And,  secondly,  as  Law  made  immediately  by  a  sovereign 
author  is  not  necessarily  published  generally,  so  Law  may 
be  generally  published  though  it  emanates  from  a  subordi- 
nate source.  Such,  for  example,  was  the  case  with  the  Law 
or  Equity  of  the  Praetors;  whose  Edicts  were  published 
carefully  and  conspicuously,  in  order  that  all  whose  interests 
they  might  touch  might  Imow  their  provisions  and  regulate 
their  conduct  accordingly. 

The  distinction  between  written  and  unwritten  law, 
taking  the  terms  in  their  grammatical  meaning,  is  built  not 
upon  a  difference  in  the  source  of  laws,  but  on  a  difference  in 
the  mode  in  which  they  originate.  According  to  the  distinc- 
tion in  ike  grammatical  sense  of  the  terms,  any  law  (whether 
it  be  statute  or  judiciary,  or  whether  it  emanate  from  a  sove- 
reign or  a  subordinate  source)  is  toritten  law,  or  (jus  quod 
scnpto  venit)  if  it  be  written,  at  the  time  of  its  origin,  by 
the  authority  of  its  immediate  maker.  If  it  be  not  so  writ- 
ten, it  is  unwritten  law,  or^M*  qu^od  sine  scnpto  venit. 

That  this  was  the  only  distinction  between  written  and 
unwritten  law  recognized  by  the  Roman  lawyers,  appears  in 
this  way : — The  prcetorian  edicts  and  the  responsa  prudery 
tium  (as  well  as  i&r,  Plebiscita,  Senntu^s-consuMa,  and  JWn- 
c^m  Flacita)  are  entitled  by  Justinian,  ru«  scriptum  (Inst.  I. 
2.  3).  But  the  PreBtorian  edicts  are  clearly  unwritten  law 
in  the  juri^cal  sense  of  the  t^rm ;  and  the  responsa  pruden- 
tium,  assuming  that  those  private  jurisconsults  were  propcorly 
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authors  of  law,  are  necessarily  unwritten  law,  in  the  juri- 
dical meaning  of  the  expression.  It  does  not  appear  that 
Grains  anywhere  adverts  to  the  distinction  between  written 
and  unUtten  law. 

Customary  Law  is,  according  to  Justinian,  jva  non 
scriptum.  (Inst.  I.  2.  9.)  And  it  is  so  in  the  grammaiical 
sense ;  for,  assuming  that  customary  law  obtains  as  positive 
laio  by  virtue  of  the  consensus  utentiu7n,  it  naturally  origi- 
nates sine  scripto. 

Law  originating  in  the  tisus  forty  or  made  by  subordinate 
tribunals  through  judicial  decisions,  is  not  referred  by  Jus- 
tinian to  either  class. 

But  it  may  belong  to  either  class  (taking  the  opposed 
terms  in  their  grammatical  sense).  If  the  decisions  of  the 
tribunals  were  committed  to  writing  by  authority  (in  the 
manner  proposed  by  Lord  Bacon,  or  as  was  imperfectljrdone 
in  the  old  Year  Books),*  law  established  by  such  decisions 
would  be  written  law.  If  they  are  not  committed  to  writ- 
ing (or  are  committed  to  writing  by  private  and  imauthorised 
reporters)  the  law  established  oy  them  is  unwritten. 

This  sense  of  jus  scriptum  and  jus  non  scriptum^  which 
I  have  called  their  grammatical  sense,  corresponds  with  the 
meaning  of  those  phrases  in  the  old  Frencn  law :  Pays  de 
droit  icrit  and  Pays  de  covtumes.  Pays  de  droit  icrit  meant 
those  parts  of  France  where  the  Roman  law  prevailed.  It 
was  written  law  in  the  literal  or  grammatical  sense,  but 
not  in  the  other  sense.  It  was  not  Law  made  and  published 
by  the  supreme  legislator :  for  it  obtained  not  by  his  direct 
enactment,  but  by  his  tacit  consent,  having  been  established 
in  those  countries  before  they  were  conquered  by  the  Franks. 
But  it  was  written  law  in  the  sense  which  I  have  called  the 
grammatical  sense,  for  it  already  existed  in  writing  when  it 
was  adopted  by  the  French  Oourts.t 

Written  and  The  distinction  between  written  and  unwritten  law  (as 

lawMWiS*       drawn  by  modem  Civilians)  has  been  adopted  by  Sir  Mat- 
Hftie  and        thew  Hale  in  his  History  of  the  Common  Law,  and  imported 


Blackstone. 


•  The  judgments  delivered  by  the  Judicial  Committee  of  thf 
Privy  Council  are  a  still  more  complete  instance.  The  judgment  in 
its  authenticated  form  is  jointly  considered  and  committed  to  writing 
before  being  published ;  an  admirable  method  considering  the  auasi- 
legislative  character  attaching  to  judgments  by  an  appellate  tribuna^ 
of  the  last  resort. — R.  C. 

f  Law  so  adopted  has  been  called  Jus  recepium  ;  and  has  tome' 
times  been  supposed  to  obtain  independently  of  sovereign  authority. 

rForeign  positive  Law, 
It  may  be  fashioned  on<  or 

(.International  Morality. 
The  term  *  jus  receptum'  has  even  been  extended  to  customa 
law. 
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by  Sir  William  Blackstone  into  Ms  Commentaries.  By  these       Leot. 
writers  on  English  Law,  the  terms  *  tpritten  law  *  and  '  wn-      XXIX.  ^ 
written  law  *  are  apparently  taken  in  their  juridical  mean-   """     '""^ 
ings.  They  both  of  them  restrict  the  expression  leges  8cript<By 
or  the  written  laws  of  this  kingdom,  to  '  statutes,  acts,  or 
edicts,  made  by  the  King's  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  Parliament  assembled.'    General  and  particular 
customs,  together  with  laws  established  by  the  practice  or 
usage  of  Courts,  they  refer  to  the  leges  non  scripta,  or  un- 
written law. 

It  must,  however,  be  remarked,  that  thev  seem  to  con-  Thetr  confu- 
found  the  distinction  senmjuridico  and  the  distinction  sensu  two  unitet 
grammatico  j  and,  by  consequence,  to  arrive  <it  a  division  of 
law  which  is  incomplete  ana  perplexed. 

Speaking  of  the  unwritten  Law,  Blackstone  says,  'I  style 
these  parts  of  our  Law  leges  non  scripteey  heamse  their  ori- 
ginal institution  and  authority  are  not  set  doxon  in  writing, 
as  Acts  of  Parliament  are,  but  they  I'eceive  their  binding 
power,  and  the  force  of  laws,  by  long  and  immemoritu 
usage,  and  by  their  universal  reception  throughout  the 
Idn^dom.' 

Now  (according  to  this)  the  division  of  Blackstone  and 
Hale  stands  thus. 

Acts  of  the  supreme  legislature  are  leges  scripts. 

But  any  law  (not  created  immediately  by  the  supreme 
Legislature;  is  non  scriptum :  Provided,  that  is,  that  its  ori- 
ginal institution  be  not  set  down  in  writing. 

Now  (according  to  this  division  in  which  the  two  dis- 
tinctions are  manifestly  confounded)  what  becomes  of  laws 
made  immediately  by  subordinate  legislatures  P 

And  what  would  be  the  class  of  the  law  made  by 
judicial  decisions  of  subordinate  judges  authoritatively 
recorded  ? 

It  may  be  here  obserN'ed  that  the  terms  themselves, 
^tnitten  and  umaritten  law,  are  foreign  to  the  language  of 
English  law,  though  found  in  Bracton  (who  evidently  bor- 
rowed them  from  the  Boman  law^-ers),  and  in  Hale  and 
Blackstone  subsequently.  The  terms  proper  to  the  English 
law  are  not  written  and  unwritten  law,  but  statute  law  and 
common  law:  a  classification  which  seems  to  exclude  the 
laws  made  in  the  direct  or  legislative  mode  by  subordinate 
legislation.* 

• 

•  The  following  passage  in  Glanville*8  Preface  is  worth  citing 
here,  both  for  his  use  of  the  term  scriptum  as  applied  to  law,  and 
also  for  the  light  which  it  throws  upon  the  early  growth  of  the  com- 
mon law  of  England.  He  says  :  '  Leges  naraque  Anglicanas,  licet 
non  scriptas,  leges  appellari  non  videtur  absurdum  (cum  hoc  ipsum 
lex  sit,  quod  principi  placet,  et  legis  habet  vigorem^,  eas  scilicet, 
quas  super  dubiis  in  consilio  definiendis,  procerum  quidem  consilioi 
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It  has  been  sliown  in  the  preceding  Lecture  that  the  dis- 
tinction between  law  tmitten  and  vmoritten  in  the  gram- 
matical meaning  was  one  to  which  the  Boman  writers  who 
su^ested  it,  attached  little  importance.  And  it  clearly  is 
ununportant. 

But  there  is  another  distinction  between  laws,  depending 
not  on  their  sources,  but  on  the  modes  in  which  they 
originate  and  which  is  very  important.  This  is  the  dis- 
tinction between  law  made  obliquely  in  the  way  of  judicial 
decision,  and  that  made  directly  in  the  way  of  legislation. 
When  a  law  or  rule  is  established  directly,  the  proper  pur- 
pose of  its  immediate  author  or  authors  is  the  establishment 
of  a  law  or  rule.  When  the  law  or  rule  is  introduced 
obliquely,  the  ^proper  purpose  of  its  immediate  author  or 
authors  is  the  decision  of  a  specific  case  or  of  a  specific 
point  or  question.  Generally  the  new  rule  disguised  under 
the  garb  of  an  old  one,  is  applied  as  law  to  decide  the 
specific  case,  and,  that  case  passing  into  di,  precedent j  the  same 
rule  is  applied  to  subsequent  cases. 

Now,  whether  established  directly  or  obliquely,  a  law  or 
rule  may  emanate  either  from  the  sovereign  or  nrom  an  in- 
ferior or  subordinate  source.  The  judicial  power,  like  all 
other  power,  resides  in  the  sovereign,  although  in  most  of 

et  principis  accedente  authoritate  constat  esse  promulgatas.  Si  enim 
ob  scripture  solummodo  defectum  l^es  minime  censerentur,  majoris 
(procul  dubio)  authoritatis  robur  i^sis  legibus  videretur  accommo- 
diare  scriptura,  quam  vel  decementis  equitas,  vel  ratio  statuentis. 
Leges  autem  et  jura  regni  scripto  universaliter  concludi  nostris  tern- 
pcnribus  omnino  quidem  impossibile  est :  cum  propter  scribentium 
ignorantiam,  turn  propter  earum  multitudinem  confusam  :  verum 
sunt  quedam  in  Curid,  generalia,  et  frequentius  usitata,  que  scripto 
commendare  non  mibi  videtur  presumptuosum,  sed  et  plerisque  per- 
utile,  et  ad  adjuvandam  memoriam  admodum  necessarium.  Ha- 
rum  itaque  particulam  quandam  in  scripta  redigere  decrevi,  stilo 
vulgari  et  verbis  curialibus  utens  ex  industria  ad  notitiam  compa- 
randam  eis  qui  hujusmodi  vulgaritate  minus  sunt  exercitati.' 

Bracton  borrows  part  of  this  passage,  but,  missing  the  fine  irony 
of  the  reference  to  the  doctrine  of  the  Roman  lawyers  and  the  ele- 
gance of  the  argument  hforttori^  has  reduced  it  to  what  our  author 
might  well  call  *jargon.'  Bracton  says  :  *  Sied  absurdum  non  erit 
leges  Anglicanas  (Ucet  non  scriptas)  leges  appellare,  cum  legis 
vigorem  habeat,  quicquid  de  consilio  et  de  consensu  magnatum,  et 
reipublicse  communi  sponsione,  authoritate  regis  sive  prineipis  prece- 
dente,  just^  fuerit  dennitum  et  approbatum.' 

By  GlanviUe  following  the  Roman  lawyers,  scriptum  as  applied 
to  jtis  is  understood  in  its  literal  sense.  His  argument  is  If  under 
the  Roman  systejn  tjie  pleasure  of  the  Princeps  was  law,  much  more 
rationally  may  we  call  that  law  which,  though  unwritten,  is  known 
to  have  been  the  sentence  of  the  Great  Council,  with  the  authority 
of  the  King  to  boot,  given  after  solemn  deliberation  upon  doubtful 

auestions  referred  to  their  determination.'  To  reduce  into  writing 
ie  laws  thus  floating  in  the  cognisance  and  memoiv  of  those  con- 
yenant  with  the  practice  of  the  Cfuria  is  the  task  humbly  under- 
^^en  by  that  great  lawyer. — ^R.  C. 
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the  govemments  of  modem  Europe  it  is  committed  by  the       Lbot. 
sovereign  to  subject  or  subordinate  tribunals.  XXIX. 

At  an  earlier  period,  however,  the  person  or  body  of  ^~  • 
persons  composing  the  supreme  legislature  was  al^o  the 
judge  in^the  last  resort,  or  even  in  uie  first  instance.  The 
pcpiUtis  of  Rome,  which  was  the  supreme  legislative  body, 
was  also  the  judge  in  capital  cases.  The  Mickle-mote  or 
Wittenagemote  of  the  Anglo-Saxons  was  both  the  Legisla- 
ture and  a  Court  of  Justice.  Even  after  the  Norman  Oon- 
quest,  the  Auia  Regis  was  a  Court  of  Justice  as  well  as  the 
Supreme  Legislature,  and  it  is  from  the  Aula  Regis  that  our 
House  of  Lords,  although  only  a  branch  of  the  Supreme 
Legislature,  derives  the  judicial  power  which  it  still  exercises. 
From  the  time  when  our  Parliament  acquired  its  present 
form  of  King,  Lords,  and  Commons'  House,  the  judicial 
power  seams. to  have  been  more  completely  detached  from 
the  legidatiTe  in  our  own  country  th(^  in  ^y  other. 

As  no  short  names  are  afforded  by  established  language, 
I  shiill  indicate  the  distinction  in  question  by  periphrasis  or 
circumlocution. 

For  example:  Law  belonging  to  one  of  the  kinds  in 
question,  I  snail  style,  'Law  established  directly ^^  or 
'  Law  established  in  uie  legislative  manner.'  That  is  to  say, 
established  immediately  by  the  sovereign,  or  b^  any  subor- 
dinate author,  as  properly  exercising  lepslattve.  and  not 
iutHdal  functions.  Or,  to  use  the  expression  of  Thibaut,  in 
nis  admirable  work  on  legislation,  as  gesetzgebend,  and  not 
SMrichtend, 

Laws  belonging  to  the  opposite  kind,  I  shall  style, '  Law 
introduced  and  obtaining  obliqitelg  *, '  or  '  Law  established 
in  the  way  of  jttdicial  legislation: '  That  is  to  say,  intro- 
duced immediately  by  the  sovereign,  or  by  any  subordinate 
author,  as  properly  exercising  judicial^  and  not  legislative 
functions.     (As  richtendf  and  not  as  gesetzgebend,) 

Law  of  uiis  latter  kind  (or  rather,  perhaps,  a  certain  sort 
of  it)  has  been  styled  by  Bentham* Jiidge-made  law:' — 
a  term  pithv  and  homely,  but  which  I  am  constrained  to 
reject,  1st,  because  it  savours  of  the  disrespect  entertained 
by  Bentham  to  this  mode  of  legislation,  in  which  I  do  not 
concur;  2ndly,  because  it  tends  to  confound  the  sources 
from  which  law  immediately  proceeds,  with  the  modes  in 
which  it  originates. 
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LECTURE  XXX. 

Certain  Sv^osed  Sources  of  Law  Examined, — Jus  Moribm 
constitutumy  Jus  Prudentilyus  conipositunif  Jus  Naturale, 

Eyebt  Positive  Law,  obtaining  in  any  community,  is  a 
creature  of  the  Sovereign  or  State :  having  been  established 
immediately  by  the  moinarch  or  supreme  oodt/,  as  exercising 
legislative  or  ludicial  functions :  or  having  been  established 
immediately  by  a  subject  individual  or  bodv,  as  exercising 
rights  or  powers  of  direct  or  judicial  legislation,  which 
the  monarch  or  supreme  body  had  expressly  or  tacitly 
conferred. 

But  it  is  supposed  by  a  multitude  of  writers  on  general 
and  particular  jurisprudence,  that  there  are  positive  laws 
which  exist  as  positive  lawsj  independently  of  a  sovereign 
authority. 

The  kinds  of  positive  law  to  which  this  independent 
existence  is  most  frequently  attributed,  are  these : — 

1.  Customary  law :  or,  the  positive  law  which  is  made 
by  its  immediate  authors  on  customs  or  mxyres : — 

2.  The  positive  law  which  is  made  by  its  immediate 
authors  on  opinions  and  practices  of  private  lawyers : — 

3.  The  law,  which,  as  forming  a  part  (or  as  deemed  to 
form  a  part)  of  every  system  or  body  of  positive  law,  is 
styled  natural  or  universal. 

To  show  the  falsity  of  the  supposition  in  question, 
through  a  brief  examination  of  the  natures  of  these  three 
kinds  of  law,  is  the  main  object  of  the  present  Lecture. 

The  laws  or  rules  styled  customary  may  be  divided  into 
two  classes : — Those  wnich  are  enforced  by  the  tribunals, 
without  proof  of  their  existence ;  and  those  which  must  be 
proved,  before  the  tribunals  will  enforce  them. 

Laws  or  rules  of  the  former  class,  are  styled  notorious. 
Or  it  is  said  that  the  tribunals  WiQ  jvdicicd  notice  of  them. 
Those  of  the  latter  class  require  proof,  like  any  other  &ct 
on  which  the  decision  in  the  particular  case  depends. 

This  division  does  not  coincide  with  a  division  some- 
times made  of  laws  into  general  and  particular ;  general  laws 
being  those  which  prevail  throughout  the  coxmixj,  particular 
laws  prevailing  only  in  portions  of  the  territory.  General 
customaTy  laws  are  doubtless  of  the  class  of  those  which  are 
notorious )  but  of  particular  customary  laws,  some  are  also 
notorious  (e.g.,  the  custom  of  gavelkind),  although  many  are 
of  the  class  of  those  which  used  proof,  like  any  other  fact. 

It  is  remarkable  that  the  Civil  and  Canon  Laws  (as  ob- 
taining in  England)  are  ranked  by  Blackstone  and  Hale 
with  particular  customary  laws. 


Jus  Moribus  Constitutum. 
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The  truth  is,  they  are  what  would  be  styled  by  the 
Roman  Jurists  *  sing^dar : '  that  is  to  say,  not  singular,  as 
applying  exclusively  to  peculiar  subjects,  or  as  obtaining  in 
districts  or  places,  but  as  not  harmonising  or  being  homo- 
geneous with  the  great  bulk  of  the  system. 

This  want  of  harmony  or  consistency  with  the  great  bulk 
of  the  system,  the  Roman  Lawyers  denote  by  a  very  odd 
expression :  *  indegantia  jun's,^  *  Now  the  Oanon  and 
Civil  Laws  (as  they  obtain  in  England)  may  be  singular  or 
inelegayUj  but  they  are  not  less  portions  of  the  general  law 
of  the  land  than  Common  Law  or  Equity. 

I  shall  advert  for  the  present  to  general  customary  laws, 
and  to  those  particular  customary  laws  which  tribunals  will 
enforce  without  proof  of  their  existence.  Those  paHictdar 
customary  laws  of  which  the  tribunals  are  not  judicially 
informed;  I  shall  consider  afterwards.  For  to  them,  many 
of  the  remarks  inmiediately  following  will  not  apply. 

Lidependently  of  the  position  or  establishment  which  it 
may  receive  from  the  sovereipi,  the  rule  which  a  Custom 
implies  is  merely  a  rule  of  positive  (or  actual)  morality,  and 
derives  its  obligatory  force  nrom  the  sentiments  called  public 
opinion. 

Now  a  merely  morale  or  merely  customary  rule,  may  take 
the  quality  of  a  legal  rule  (or  law)  in  two  ways : — it  may 
be  adopted  by  a  sovereign  or  subordinate  legislature,  and 
turned  into  a  law  in  the  direct  mode ;  or  it  may  be  taken  as 
the  ground  of  a  judicial  decision,  which  afterwards  obtains 
IU9  a  precedent ;  and  in  this  case  it  is  converted  into  a  law 
after  the  judicial  fashion. 

On  the  first  of  these  suppositions,  the  legal  rule,  which 
is  derived  from  the  customary,  is  Statute  Law :  and  although 
fashioned  by  its  immediate  author,  on  a  pre-existing  custom, 
no  one  douots  that  it  derives  its  force  as  law  from  the  legis- 
lative authority. 

On  the  second  of  these  suppositions,  the  legal  rule  which 
is  derived  from  the  customary,  is  a  rule  of  judicictry  law. 
But  though,  as  a  rule  of  judiciary  law,  it  is  not  less  positive 
law  than  it  would  be  if  it  were  a  statute,  it  often  is  deemed 
law  enianatin|g  hova  custom,  or  ju8  moiibus  constitutum. 
For  the  judicial  legislator  naturally  abstains  from  the  show 
of  legislation,  and  therefore,  while  really  fashioning  a  new 
positive  law  on  an  old  moral  rule,  he  apparently  applies  an 
old  law.  And  the  cav^e  of  the  moral  rule  (namely  custom) 
is  not  unfrequently,  by  a  conftision  of  thought,  supposed  to 
be  the  source  of  the  positive  law  established  in  accordance 
with  it. 

*  *  Sed  postea  divus  Hadrianus  iniquitate  rei  et  ineleganti&  juris 
motus,  restituit,'  etc. 

*  Sed  et  in  hac  specie  divus  Yespasianos  ineleganti&  juris  motiUy 
restituit  juris  gentium  regnlam/  etc. — Gan  Cbmm.  L  84,86. 
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Part  II. 


6«n«raUon 
of  Ctutomary 
Law,  per. 
Oitero. 


Hypotbesis 
of  Blade- 
Btone,  ate, 
at)out  Oiuto< 
maryLaw. 


On  either  supposition;  the  source  or  fons  of  the  legal 
rule,  is  not  consensus  utentiuniy  but  the  legislator  or  judge 
as  me  case  may  be.  But  when  clothed  with  the  legal 
sanction  in  the  judicial  mode,  the  law  commonly  is  C€Med 
customary  law. 

That  a  custom  becomes  law,  only  when  enforced  by  the 
political  sanction,  was  clearly  perceived  by  Oicero,  and  stated 
Dy  him  with  more  of  precision  than  is  commonly  met  with 
in  his  writings.  If  we  reject  the  talk  about  nature^  and 
allow  for  his  habit  or  trick  of  sacrificing  precision  to  euphony, 
we  shall  find,  in  the  following  passage,  a  correct  statement  of 
the  oiigin  of  customary  law.  ^  Justitise  initiimi  est  a  natura 
profectum.  Deinde  qusedam  in  consttetudinem  ex  utilitatis 
ratione  yenerunt.  Postea  res,  et  a  natur^  profectas,  et  a 
consuetudine  probatas,  leffum  metiis  et  religio  samdt.' 

Law  styled  customary  then  is  merely  judiciary  law 
founded  on  custom,  and  owes  its  existence  as  law,  like  every 
other  law,  to  the  sanction  of  sovereign  authority. 

But  it  is  commonly  supposed  by  writers  on  jurisprudence 
(Roman,  English,  German,  and  others)  that  law  shaped 
upon  customs  obtains  as  positive  law,  independent^  of  the 
sanction  adjected  to  the  customs  by  the  State.  Hx  is  sup- 
posed for  example  by  Hale  and  Blackstone  (and  by  other 
writers  on  English  jurisprudence)  that  all  the  judiciary  law 
adnoiinistered  by  the  Common  Law  Courts  (excepting  the 
judiciary  law  which  they  have  made  upon  stetutes)  is  oi«- 
twnary  law :  and  that  since  this  customary  law  exists  as 
positive  law  by  force  of  inmiemorial  usage,  the  dedsions  of 
those  Courts  have  not  created,  but  have  merely  expoimded 
or  declared  it. 

The  following  are  a  few  specimens  of  the  numerous 
absurdities  and  inconsistencies  with  which  this  hypothesis 
is  pregnant. 

AU  the  customs  immemorially  current  in  the  nation  are 
not  legally  binding.  But  all  these  customs  would  he  legally 
binding,  if  the  positive  laws,  which  have  been  made  upon 
some  of  them,  obtained  as  positive  laws  by  force  of  imme- 
morial usage. 

Positive  law  made  upon  custom  is  often  abolished  by 
Parliament  or  by  judicial  decisions.  Indeed  the  writers  in 
question  admit  that  the  contintumce  of  the  rule  as  law  de- 
pends on  the  sovereign  pleasure.  But  supposing  it  existed 
as  positive  law  by  virtue  of  the  consenms  utentvum,  it  could 
not  be  abolished,  conformably  to  that  supposition,  witiiout 
the  consent  and  authority  of  these  its  imagmary  founders. 

According  to  the  hypothesis  in  question,  customary  laws 
are  not  positive  laws  until  their  existence  as  stwh  is  declared 
to  the  people  by  decisions  of  the  Common  Law  Courts. 
But  if  they  existed  as  positive  laws,  becaiise  the  people  had 
observed  mem  as  meraly  customary  rules,  such  decisions 
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would  not  be  necessary  preliminaries  to  their  existence  in  Lbot. 
the  former  character.  Li  truth^  there  is  much  of  the  judi-  XXX. 
ciary  law,  administered  by  the  Common  Law  Courts,  which  ' 

has  not  been  formed  upon  iimnemorial  custom,  or  upon  any 
custom:  much  of  it  (such  for  instance  as  mercantile  law 
I'elating  to  bills  of  exchange)  having  been  made  in  recent 
times,  on  customs  of  recent  origin )  aiid  much  of  it  haying 
been  derived  by  its  authors,  the  Judges,  from  their  own 
conceptions  of  public  policy  or  expediency. 

Fmally  the  hypothesis  seems  to  be  restricted  to  the  ruleg 
of  judiciary  law  which  are  administered  by  the  Comn:^>n 
Law  Courts ;  though  if  all  the  judiciary  law  administered 
by  thetn  must  be  deemed  customary  law,  the  hypothesis 
ought  to  be  extended  to  all  the  judiciary  law  admudstered 
by  the  other  tribunals. 

The  conceit  that  customary  law  obtains  as  positive  law  Jnt  notion 
by  virtue  of  the  consensus  ntentium,  was  suggested  to  its  »bout  nature 
numerous  modem  partisans  by  certain  passages  in  Justinian's  iliiw^gug-"'^'^^ 
Pandects,  particularly  the  foilowing  passage  of  Julian :-       S^1*,'»„, 

*  Inveterata  consuetudo  pro  lege  non  mmiento  custoditur :  pMsage  in 
Et  hoc  est  jus,  quod  dicitur  morihus  constitutum.  Nam  quum  ""*^*^'*- 
ipsee  leges  nulla  ali&  ex  caus&  nos  teneant,  quam  quoa  ju- 
cucio  populi  receptee  sunt,  merito  et  ea,  quae  sme  ullo  scripto 
populus  probavit,  tenebunt  onmes.  Nam  quid  interest,  po- 
pulus  suffraaio  voluntatem  suam  declaret,  an  re^ms  ipsis  et 
factisV^ 

Without  pausing  to  analyze  the  passage,  I  shall  briefly 
fwnark  on  a  few  of  the  errors  with  which  it  overflows. 
First,  it  confounds  an  act  of  the  people  in  its  collective  and 
sovereign  capacity  with  the  acts  of  its  members  considered 
severalty,  and  as  subjects  of  the  sovereign  whole. 

Secondly:  The  position  maintained  in  the  passage  is 
this: — That  a  customary  rule  which  the  people  actually 
observes,  is  equivalent  to  a  law  which  the  people  establishes 
formally;  since  the  people  (which  is  the  sovereign)  is  the 
immediate  author  of  each. 

Now,  admitting  that  the  position  will  hold,  where  the 
people  is  the  sovereign^  how  can  the  position  possibly  apply 
where  the  people  is  ruled  by  an  oligarchy,  or  where  it  is 
subject  to  a  monai'ch  ?  During  the  virtual  existence  of  the 
Boman  Commonwealth,  the  position  maintained  in  the  pas- 
sage might  have  been  plausiole.  But  it  is  strange  that  the 
author  of  the  passage  (who  lived  under  Hadrian  and  the 
Antonines,  after  the  Boman  World  had  become  virtually  a 
monarchy)  did  not  perceive  its  absurdity.  He  must  have 
known  that  the  laws  formally  established  by  the  virtual 
monarch,  and  customs  observed  spontaneously  by  the  subject 

•  Digest,  i.  8,  82. 
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Blackstona's 
Bupplemaut 
to  Julian. 


Pabt  II.    Roman  commimity,  could  not  be  referred  (in  any  sense 
• '   whatever)  to  one  and  the  same  source. 

And  here  I  would  remark,  by  the  bye,  that  \\\Si  jmidical 
meaning  of  the  terms  '  written  and  unwritten  Law '  arose 
£:om  a  misconstruction,  by  modem  Civilians,  of  the  passage 
which  I  have  read  and  examined ;  although  it  is  manifest, 
that  the  term  ^ju%  sonptum '  is  used  by  the  author  of  the 
passage,  in  the  grammatical  or  literal  sense. 

B&ickstone  borrows  this  passage  of  Julian,  enhancing  its 
original  absurdity  by  adding  nonsense  of  his  own.  \  Thm; 
he  remarks,  (after  he  has  cited  the  passage,) — *  thus  did  they 
reason,  while  Rome  had  some  remams  of  her  freedom.  And, 
indeed^  it  is  one  of  the  characteristic  marks  of  English 
libeHyy  that  our  common  law  depends  upon  custom  j  wiiich 
carries  this  internal  evidence  of  freedom  along  with  it,  that 
it  was  probably  introduced  by  the  voluntary  consent  of  the 
peonle.' 

Now  customary  law  (as  positive  law)  is  established  by  the 
sovereign.  And,  consequently,  whether  it  be  introduced  (or 
not)  by  the  consent  of  the  people,  depends  upon  the  form  of 
the  government.  If  the  people  are  the  sovereign,  or  if  they 
share  the  sovereignty  with  one  or  a  few,  customary  law 
(like  other  law)  is,  of  course,  introduced  by  their  consent 
(in  the  strict  acceptation  of  the  term).  But  if  the  people 
have  no  share  in  the  sovereignty,  they  have  no  part  what- 
ever in  the  introduction  of  positive  law,  customary  or  other- 
wise ;  and  can  only  be  said  to  consent  to  its  introduction  in 
the  remote  sense  that  they  acquiesce  (whether  by  reason  of 
fear  or  some  other  motive)  in  the  existence  of  the  government 
which  establishes  the  law. 

And  under  monarchies  or  oligarchies,  as  well  as  under 
governments  purely  or  partially  popular,  much  or  most  of 
the  law  which  obtains  in  the  community  is  (commonly)  cus- 
tomary  law.  So  that  customary  law  cannot  be  a  nmrh  of 
freedom,  a  term  which  means,  if  it  mean  anything,  that  the 
government  of  the  community  is  purely  or  partially  popular. 

Sir  William  Blackstone's  meaning  may  have  been  this : — 
That  the  antecedent  customs,  which  are  the  groundwork  of 
customary  law,  are  necessarily  introduced  by  the  consent  of 
the  people :  Or,  in  other  words,  are  necessarily  consonant  to 
their  interests  or  wishes. 

But  even  this  is  false. 

If  the  people  be  enlightened  and  strong,  custom,  like 
law,  wiU  commonly  be  consonant  to  their  interests  and 
wishes. 

If  they  be  ignorant  and  weak,  custom,  as  well  as  law, 
will  commonly  be  against  them. 

During  the  Middle  Ages,  the  body  of  the  people,  through- 
out Europe,  were  in  the  serf  or  slavish  condition.  And  mis 
elayish  condition  of  the  body  of  the  people  originated  in 
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custom :  Although  the  imperfect  rights  which  custom  ^ave       Leot. 
to  their  masters,  together  with  the  imperfect  obligations       XXX. 
which  custom  imposed  on  themselves,  were  afterwards  en-    '       «— ' 
forced  by  Law  of  which  that  custom  was  the  basis.    In 
various  parts  of  Europe,  the  people  have  gradually  escaped 
from  the  servile  condition  tnrough  successive  acts  of  the 
Legislature.     So  that  the  body  of  the  people  in  man^  of 
the  European  nations,  have  been  released^  oy  direct  leghla- 
tion,  from  the  servile  and  abject  thraldom  in  which  they  had 
been  held  by  custom,  and  by  law  framed  upon  custom.    A 
notable  recent  instance  is  the  emancipatioili  of  the  serfs  in 
Russia. 

Li  Rome,  the  absolute  dominion  of  the  paterfamilias 
over  his  wife  and  descendants,  arose  from  custom  and  con- 
sequent customary  law,  and  was  gradually  abridged  by  direct 
l^slation :  namely,  by  the  edicts  of  the  Praetors,  the  laws 
of  the  People,  and  the  edictal  constitutions  of  the  Emperors. 

Let  us  turn  our  eyes  in  what  direction  we  may,  we  shall 
find  that  there  is  no  connection  between  customary  law,  and 
the  well-being  of  the  many. 

[A  system  of  positive  law,  in  the  sense  01  tnese  Lectures, 
involves  the  notion  that  every  important  relation  and  trans- 
action of  human  life  is  pervaded  by  the  influence  of  com- 
mands or  rules  resting  on  the  author!^  of  the  state  as  their 
ultimate  sanction.  Tliis  pervading  influence  of  positive  law, 
the  offspring  of  Roman  institutions,  is  one  of  the  chief  cha- 
racteristics of  European  civilization.  In  rude  societies  the 
influence  of  custom  is  all-pervading ;  the  domain  of  positive 
law  being  limited  to  the  capricious  action  of  the  state  punish- 
ing what  it  deems  crimes.  As  a  society  advances  in  or- 
ganization and  refinement,  positive  law  wrests  from  custom 
some  part  of  its  domain.  The  state  appoints  its  police  and 
tax-gatherers,  and  prescribes  for  the  tenure  of  land  rules  cal- 
culated to  secure  its  own  revenue.  When  a  society  has 
attained  the  elements  of  good  government  and  freedom  (in 
the  sense  of  wholesome  restraint),  then  it  is  commonly  seen 
that  positive  law  has  supplanted  and  transmuted  custom 
throughout  the  whole  range  of  human  relations.  The  pro- 
cess of  transmutation  is  very  striking  in  the  first  contact  be- 
tween British  law  and  native  custom  in  India.  The  process 
is  nearly  complete  in  Bengal.  Its  comme;icement  in  Oudh 
was  comparatively  recent ;  in  the  Punjab  it  may  be  said  to 
be  in  its  commencement.  It  is  everywhere  the  same.  Courts 
of  law  which  command  the  whole  machinery  of  the  British 
Government  and  the  resources  of  the  Empire  for  the  ultimate 
enforcement  of  their  decrees,  have  to  decide  upon  disputes, 
which  formerly  were  abandoned  to  the  iiile  of  custom — 
customs  vague  in  their  conception  and  scope,  and  sanctioned 
yather  by  the  indefinite  opinion  or  action  of  society  than  by 
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Pabt  IL    any^stematic  interference  on  the  rart  of  the  state.    Even 
'  "     •  the  Hindoo  widow  now  claims  and  obtains  from  the  state 

?rotection  and  redress  against  excessive  family  oppression. 
^0  any  one  watching  on  the  spot  the  process  of  transmuta- 
tion, it  is  difficult  to  resist  the  impression  that  here,  at  least, 
ctuftom  is  law.  For  it  appears  to  he  the  onli/  law  which  the 
judge  can  apply.  The  truth  is  that  custom  and  law  are  here 
alike,  because  it  is  known  that  the  judges  wiU  mould  the  nascent 
law  upon  the  existing  customs.  So  far  as  is  consistent  with 
general  welfare  and  some  regard  to  elegantia  mris,  custom 
will  (according  to  the  known  principles  of  British  rule) 
be  taken  as  the  model  on  which  law  is  established  by  the 
indirect  mode  of  judicial  decision. — "R.  0.] 


Wma  com- 
poiUum. 
Law  rap- 
poted  to  arise 
from  tbe  un- 
authorized 
opinions  of  * 
private 
Lawjen. 


From  Oustomary  Law,  I  pass  to  positive  law  which  is 
made  by  its  immediate  authors  on  opinions  and  practices  of 
private  lawyers.  Law  of  this  kind  is  named  by  the  Roman 
Lawyers  Jus  prudentilms  compositum  /  law  constructed  by 
private  jurisconsults  respected  for  their  knowledge  and 
jud^ent. 

The  remarks  which  I  have  applied  to  the  law  styled  cus- 
tomary,  will  apply  (with  a  few  variations)  to  that  imaginary 
law,  which  is  supposed  to  emanate  from  the  Auctoritas  pru" 
dentium,  or  from  the  opinions  of  private  lawyers  eminent  for 
their  knowledge  and  ability.  It  will  clearly  appear  by 
reasoning  similar  to  the  above,  that  although  the  opinions 
of  private  lawyers  are  often,  like  custom,  causes  of  law,  by 
influencing  the  judge  or  legislator,  those  private  lawyers 
are  not  sources  of  law.  Those  opinions  derive  their  enect 
as  laWf  not  from  the  private  lawyers  who  emitted  them,  but 
immediately  from  the  iudffe  or  leffislator  who  interposes  his 
authority  to  them.      ^  ^        '^  *" 

Such,  for  example,  is  the  case  with  those  excerpts  from 
the  writings  of  jurists,  of  which  Justinian's  Digest  is  almoest 
exclusively  composed.  As  forming  parts  of  those  writinffs, 
they  were  not  law  jbut  as  compiled  and  published  as  law  by 
Justinian,  they  took  the  quality  of  law  immediately  pro- 
ceeding from  the  sovereign. 

'  Quicquid  ibi  scriptum,  hoc  nostrum,  et  ex  nostrsL  volun- 
tate  compositum.' — Such  is  the  language  of  Justinian  him- 
self when  speaking  of  the  excerpts  in  the  Act  confirming 
the  compilation.  • 

According  to  an  obscure  story  told  in  the  Digest,*  the 
tribunals  were  instructed  (under  Augustus)  to  take  the 
Law,  in  doubtfril  cases,  from  certain  jurisconsults  who  were 
appointed  by  the  Legislature  to  expound  it.  Now,  if  tiiis 
story  be  true,  these  jurisconsults  Q  quibus  permissum  enit 
jura  condere ')  t  were,  in  truth,  judges  of  Law.   They  formed 


♦  Pigest,  i.  2,  2,  §  47. 


t  Inst.  i.  2,  §  8. 
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an  extraordinary  tribunal  to  whicli  tlie  ordinary  judges  weve       y^* 
bound  to  defer.  "" 

And,  on  iliat  supposition,  their  responses  were  judicial 
decisions,  and  not  the  opinions  of  merely  private  juriscon- 
sults. 

The  story,  however,  is  beset  with  inexplicable  difficulties. 

It  is  most  probable,  that  the  responses  and  writings  of 
jurisconsults  were  never  sources  of  Law :  although  they  ac- 
quired the  influence  which  the  opinions  of  the  instructed 
and  expert  will  naturally  obtain. 

The  ju8  a  prudentibus  compositum  (though  not  marked, 
with  us,  by  a  distinct  name)  is  not  a  stranger  to  our  own  law. 

For  example;  much  of  the  law  in  Lord  Ooke*s  writ- 
ings, consists  (in  the  language  of  Hale)  '  of  illations  made 
by  the  writer  upon  existing  law : '  much  of  it,  of  positions 
and  conclusions  founded  upon  the  writer^s  notions  of  general 
Utility.  For  (as  he  says  nimself  over  and  over  again)  '  «r- 
gumentum  ah  inconveTuenti  plurimum  valet  in  lege.*  And, 
undoubtedly,  many  of  these  illations  and  conclusions  of  this 
most  illustrious  of  our  prudentes,  have  served  as  the  basis 
of  judicial  decisions,  and  have  thus  been  incorporated  with 
En^sh  judiciary  Law. 

The  only  dinerence  (in  this  respect)  between  our  own 
and  the  Koman  Law,  lies  in  the  diflerent  turns  given  to  the 
expression. 

With  the  Komans,  judiciary  law,  bottomed  in  such  illa- 
tions and  conclusions,  would  at  once  be  referred  to  its  re- 
mote cause.  It  would  be  styledyw*  a  prudefntihus  compositum. 

With  us,  the  authority  of  the  prvdentes  is  affectedly 
sunk ;  and  the  judicial  decisions,  really  framed  upon  their 
opinions,  are  considered  declarations  of  Law  establislied  by 
immemorial  custom. 

Again :  Much  of  the  law  of  real  property  is  notoriously 
taken  from  opinions  and  practices,  which  have  grown  up, 
and  are  daily  growing  up,  amongst  conveyancers.  And,  I 
may  observe,  that  the  body  of  eminent  conveyancers  for  die 
time  being,  is  a  partial  picture  (in  little)  of  that  body  of 
eminent  jurisconsults  who  (at  any  given  period)  were  the 
prudentes  in  ancient  Home.  Neitner  the  eminent  convey- 
ancers, nor  the  prudentes,  can  be  considered  as  sources  or 
authors  of  Law.  But  the  opinions  of  both,  as  determining 
the  decisions  of  the  tribunals,  may  be  considered  as  causes 
of  that  law,  which  (in  spite  of  the  puerile  fiction  about  im- 
memorial usage)  is  notoriously  introduced  by  judges  acting 
in  their  judicial  capacity. 

When  the  positions  of  a  legal  writer  have  been  frequently 
and  uniformly  adopted,  he  acquires  the  reputation  of  an 
authority.  This  means,  strictly  speaking,  not  that  his  posi- 
tions are  law  as  emanating  from  htm,  but  that  they  probably 
toiU  he  law  if  a  case  should  arise  in  which  they  are  in  point. 


27(5 


Law :  Sources  and  Modes. 


flodornataro 
not  a  «otcree 
of  positive 
law. 


Pabt  II.     That  is  to  say,  tlie  habitual  deference  of  judges  to  the 
— ^ — '   opinion  of  the  writer  is  such  that  the  judgment  of  the 
Cfourt  on  a  new  point  is  likely  to  be  in  accordance  with  his 
opinion. 

The  third  8u^)po8ed  source  of  law  which  I  proposed  to  ex- 
amine is  that  styled  natural,  or  universal. 

It  will  be  convenient  to  postpone  the  complete  examina- 
tion of  the  laws  styled  natural,  and  the  distinction  made 
between  laws  natural  and  positive,  until  after  I  have  ex- 
plained the  jm  gentium  of  the  earlier  Koman  lawyers,  and 
the  distinction  between  jus  gentium  and  civile,  as  made  by 
them  and  by  the  classical  jurists. 

In  the  meantime,  I  content  mvself  with  remarking  that 
God  or  nature  is  not  a  source  of  law  in  the  strict  sense ; 
that  is,  of  law  established  by  the  sovereign  or  state  imme- 
diately. God,  or  nature,  is  ranked  among  the  sources  of 
law,  through  tiie  same  confusion  of  the  sources  of  law  with 
its  remoter  causes,  which  I  pointed  out  in  treating  of  the 
law  supposed  to  emanate  from  custom,  and  of  the  law  sup- 

?osed  to  emanate  from  private  lawyers  or  jurisconsults. 
'aJdng  the  principle  of  general  utility  as  the  only  index  to 
the  will  of  God,  every  useful  law  set  by  the  sovereign  ac- 
cords with  the  law  set  by  God,  or  (adopting  the  current 
and  foolish  phrase)  with  the  law  set  by  nature ;  or,  assum- 
ing the  existence  of  a  moral  sense,  every  law  which  obtains 
in  all  societies,  is  made  by  sovereign  legislatures  on  a  Divine 
or  natural  original.  But  in  any  case  it  is  a  law,  strictly  so 
called,  by  the  establishment  it  receives  from  the  human 
sovereign.  The  sovereign  is  the  author  of  all  law  strictly  so 
called,  although  it  be  fashioned  by  him  on  the  law  of  God 
or  nature  j  just  as  customary  law  is  established  by  the  sove- 
reign, although  he  fashions  it  after  a  pre-existing  custom. 
God,  or  nature,  is  the  remote  cause  of  the  law,  but  its 
source  and  proximate  cause  is  the  earthly  sovereign,  by 
whom  it  is  positum  or  established. 

fxtaMonot         The  '  jus  (mod  natura  inter  omnes  homines  constituit/ 
eJSry^e-       the  ^jus  monbus  constitutumy' Rnd  the  ^  jus  a  prudentibus 
S^&wl^iMda  *  conditum  sive  compositum/  are  manifestly  in  the  same  pre- 
toconfasioii.    dicament.    Each  derives  its  distinctive  name  from  its  re- 
mote cause  or  one  of  its  remote  causes.    And  deriving  its 
distinctive  name  from  a  cause  leading  to  its  establishment, 
it  is  supposed  to  emanate  from  that  cause  as  from  its  foun- 
tain or  source,  and  to  exist  as  Law  (strictly  so  called),  in- 
dependently of  the  position  or  institution  which  it  receives 
from  the  sovereign  or  state.    The  absurdity  of  the  supposi- 
tion may  be  shown  by  a  ^miliar  illustration.     Not  unfre- 
quently  a  small  piece  of  legislation  is  associated  with  the 


Jus  Gentium. 
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name  of  a  gi*eat  lawyer,  at  whose  instance  it  was  passed  by 
Parliament  (c.^., '  Lord  OampbelFs  Act/  ^  Lord  Kinff5wiown*8 
Act').  Now,  although  the  Imowledge,  industry,  and  reputa- 
tion of  the  lawyer  in  question  are,  doubtless,  amongst  the 
principal  causes  of  the  Act  being  passed.  Parliament,  and  not 
that  lawyer,  was  its  source  or  author.  To  suppose  that  so- 
called  customary  or  natural  law  derives  its  binding  authority 
from  any  other  source  than  the  sovereign  or  the  subordinate 
legislators  or  judges  to  whom  its  authority  is  delegated  is 
not  a  whit  more  rational  than  to  suppose  that  the  Acts 
popularly  known  by  the  names  of  their  promoters  derive 
their  binding  authority  from  the  persons  with  whose  names 
they  are  thus  labelled. 
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LECTURE  XXXL 
Jus  gentium, 

I  NOW  proceed  to  consider  the  jv>8  gentium  of  the  earlier 
Ronian  lawyers,  and  the  distinction  between  juB  gentium 
and  civile^  as  understood  by  them  and  by  the  classical  jurists. 
My  chief  motive  for  this  inquiry  is  the  intimate  connexion 
of  the  Roman  jus  gentium  witn  equity,  meaning  a  depart- 
ment of  positive  law,  and  not  in  any  of  the  other  and  nu- 
merous meanings  attached  to  that  slippery  expression.  The 
equity  of  whicn  I  am  now  speaking  includes  as  well  the 
Roman  jus  praetoriumy  as  our  own  equity ;  the  one  intro- 
duced by  the  edicts  of  the  Prsetors  m  the  way  of  direct 
legislation:  the  other  by  English  Ghancellors,  as  judges 
exercising  their  extraordinary  jurisdiction ;  or  bjActs  of 
Parliament  relating  to  the  matters  chiefly  dealt  with  by  the 
Court  of  Chancery.  By  stating  the  history  of  the  phrase 
equity y  I  shall  be  enabled  to  dispel  the  darkness  in  which  it 
is  involved ;  but  I  must  first  explain  the  original  meaning 
oi  jus  gentium,  and  the  meanings  afterwards  annexed  to 
that  term  and  to  the  partly  corresponding,  partly  dispa- 
rate expression,  yu«  naturale,  1  shall  accoromgly  deal  with 
these  subjects  in  the  following  order. 

First ;  I  shall  endeavour  to  explain  the  meaning  of  the 
term^M*  gentium,  as  understood  by  the  Roman  lawyers,  be- 
fore they  imported  into  their  own  system  of  positive  law 
notions  or  prmciples  borrowed  from  the  philosophy  of  the 
Greeks. 

Secondly ;  I  shall  state  its  meaning  as  used  by  Justinian 
in  the  Institutes  and  Pandects,  or  rather  as  used  by  the 
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jurists  styled  classical,  Sx)m  whose  writings  the  Institutes 
and  Pandects  are  extracted  and  compiled. 

Thirdly ;  from  the  jus  gentium  of  the  older  Roman  law, 
ancL  from  the^tM  gentium  or  naturale  of  the  classical  jurists, 
I  shall  advert  to  &jtis  natwale  (a  mirumjus  naturale !)  which 
I  take  the  liberty  of  styling  '  Ulpian's  Ijaw  of  Nature.' 

And  first,  I  proceed  to  state  the  meaning  of  the  jiW  gen" 
tium  of  strictly  Boman  origin,  or  of  the  Boman  lawyers  who 
preceded  the  classical  jurists. 

According  to  the  Koman  law,  a  member  of  an  indepen- 
dent nation,  not  in  alliance  with  the  Koman  people,  had  no 
lights  as  against  Homans,  or  as  between  himself  and  other 
foreigners  or  aliens.  And  even  a  member  of  an  independent 
nation,  the  ally  of  the  Roman  People^  had  no  rights  (as  against 
Romans  or  foreigners),  except  the  rights  conferred  on  mem- 
bers of  that  nation  by  the  provisions  of  the /a?(?w«  or  alliance. 

When  I  say  that  the  members  of  an  independent  nation, 
not  in  alliance  with  the  Roman  Peaple,  had  no  rights  as 
against  Romans  or  foreigners,  I  understand  the  proposition 
with  limitations. 

When  a  member  of  any  such  nation  teas  residing  in  the 
Roman  tenitoryj  it  is  probable  that  his  person  was  protected 
from  violence  and  insult :  and,  although  he  was  mcapable 
of  acquiring  by  transfer  or  succession,  or  of  suing  upon  any 
contract  into  which  he  had  affected  to  enter,  goods  actually  in 
his  possession  were  probably  his  goods,  as  against  all  who 
could  show  no  title  whatever.  Unless  we  understand  the 
proposition  with  these  limitations,  a  peregrinus  or  alien,  not 
a  8ociu8  or  ally  of  the  Roman  People,  was  liable,  to  murder 
and  spoliation  at  every  instant,  when  dwelling  on  Roman 
soil.  In  short,  the  proposition  must  be  understood  with 
limitations  analogous  to  those  which  restrict  the  applica- 
tion in  practice  of  the  rule,  broadly  stated  by  wiiters  on 
English  law,  that  an  alien  enemy  or  an  outlaw  has  no  rights. 
But,  taking  the  proposition  with  the  limitations  which  I 
have  just  su^ested,  the  members  of  an  independent  nation, 
not  in  positive  alliance  with  the  Roman  People,  had  no 
rights  which  the  Romxm  Tribunals  would  enforce. 

This  unsocial  maxim  (of  which  there  are  vestiges  even  in 
Modem  Europe)  obtained  in  the  Roman  Law  from  the  very 
foundation  of  the  city  to  the  age  of  Justinian.  It  is  laid 
down  broadly  in  an  excerpt  in  the  Pandects,  'that  every 
people,  not  m  alliance  with  t«,  keep  everytJiing  of  ours 
which  they  can  contrive  to  taJie ;  whilst  wej  in  return,  ap- 
propriate everything  of  theirs  which  happens  to  fall  into 
our  hands.'  'Si  cum  gente  ali^ua  neque  amicitiam,  neque 
hospitium,  neque  fcedns  amdcittcB  causd  factum  habemus,  hi 
hastes  quidem  non  sunt.  Quod  autem  ex  nostro  ad  eos  per^ 
venit,  illorum  fit  j  et  liber  homo  noster  ab  eis  captus  servus 
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From  the  purh  peregrmi  or  aliens  (or  fifom  members  of 
foreign  and  independent  nations),  I  turn  to  tbe  members  of 
the  communities  which  formerly  had  been  independent^  but 
which  had  been  subdued  by  the  Koman  arms,  and  brought 
into  a  state  of  subjection  to  the  Roman  Oommonwealth. 

The  members  of  an  independent  community  subdued  by 
the  Roman  arms  were  placed  in  a  peculiar  position.  They 
were  not  admitted  to  the  rights  of  Roman  Gitizens,  nor 
were  they  reduced  to  the  servile  condition  and  stripped  of 
all  rights.  Generally  speaking,  they  retained  their  ancient 
government  and  their  ancient  laws,  so  far  as  the  continuance  . 
of  those  institutions  consisted  with  a  state  of  subjection  to 
the  Roman  Oommonwealth. 

It  is  clearly  laid  down  in  the  Digests,  that,  unless  the 
sovereign  legislaturo  has  specifically  directed  the  contrary, 
the  judge  shall  consult,  in  the  first  instance,  the  law  pecu- 
liar to  the  particular  region :  and  that  the  Law  of  Rome 
itself  C  jus  (jjuo  iu*bs  Roma  utitur ')  shall  not  be  applied  to 
the  case  which  awaits  decision,  unless  the  law  peculiar  to 
the  particular  region  shall  afibrd  no  solution  01  the  legal 
difficulty. 

Such  being  the  condition  of  the  conquered  and  subject 
nations,  the  following  difficulties  inevitaoly  arose. 

Neither  the  Law  of  Rome,  nor  that  of  the  particular 
subject  community,  afforded  to  the  members  of  that  subject 
community  any  rights  against  the  citizens  of  Rome,  or  against 
the  members  of  any  other  subject  community. 

Consequently,  whenever  a  controversy  arose  between  n 
Roman  and  a  Provincial,  or  between  a  Provincial  of  one  and 
a  Provincial  of  another  Province,  there  was  no  law  applicable 
to  the  case,  and  the  party  who  had  suffered  the  damage  was 
left  without  redress. 

To  meet  such  cases,  there  was  a  manifest  necessity  for  a 
system  of  rules  which  should  embrace  all  the  nations  com- 
posing the  Roman  Empire :  which  should  serve  as  a  vupple" 
ment  or  mbgidium  to  tne  Law  of  Rome  itself,  and  to  each 
of  the  various  systems  of  provincial  law  prevailing  in  the 
conquered  territory. 

The  obvious  and  urgent  want  was  supplied  in  the  follow- 
ing manner: — 

In  addition  to  the  ancient  Prsstor  (who  judged  in  civil 

Suestions  between  Roman  Citizens,  and  agreeaoly  to  the 
iw  peculiar  to  tiie  Urbs  Bcmd),  a  Preetor  was  appointed 
to  determine  the  civil  cases  whidi  arose  from  the  relations 
between  the  victorious  Republic  and  the  subject  or  dependent 
communities.    The  inconvenience  was  inevitably  felt  in  tlie 
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Part  il.  ^arly  ages  of  Rome,  and  the  remedy  was  adopted  before  her 
»     "^   Empire  had  extended  beyond  the  bounds  of  Italy. 

This  new  Magistrate  (who  resided  in  Rome  itself,  but 
who  seems  to  have  made  periodical  circuits  through  the 
conquered  States  of  Italy)  exercised  civil  jurisdiction  in  the 
following  cases :  namely — 1st,  in  all  questions  or  contro- 
versies between  Roman  citizens  and  members  of  the  Italian 
states  which  were  vassals  and  dependents  of  the  Roman 
people ;  2ndly,  between  members  of  any  one  of  these  vassal 
states  and  members  of  any  other ;  3rdly,  between  members 
of  subject  states  when  residing  in  Rome  itself;  which  might 
be  considered  as  a  distinct  class  of  questions,  because,  if  the 
parties  were  members  of  the  same  community,  the  dispute 
was  properly  decided  by  the  law  of  that  community. 

This  new  magistrate  was  styled  ^  Prcetor  Peregrinua : ' 
Not  because  his  jurisdiction  was  restricted  to  questions  be- 
tween foreigners )  but  because  the  questions,  over  which  his 
jurisdiction  extended,  arose  more  frequently  between 
foreigners  and  foreigners  than  between  foreigners  and 
Roman  Citizens:  'Quod  plerumque  inter  peregrinos  jus 
dicebat.' 

In  the  strict  sense  of  the  term  FeregrintiSy  the  parties, 
whose  causes  he  conmidnly  determined,  were  not  peregrim, 
or  foreigners,  but  friends  and  vassals  of  Rome.  But  since 
they  had  been  foreigners  before  their  subjection  to  Rome, 
and  had  not  been  admitted  afterwards  to  the  rights  of 
Romans,  they  were  still  called  peregrini  or  foreigners  (as 
distinguished  from  Cives  or  Roman  Citizens). 

As  I  have  remarked  already,  it  is  not  probable  that  a 
foreigner  (in  the  strict  acceptation  of  the  term)  could  regu- 
larly maintain  a  civil  action  before  any  of  the  Roman  Tri- 
bunals. 

After  the  appointment  of  the  Prator  PeregrintiSj  the 
ancient  and  ordinary  Praetor  was  styled  (by  way  of  distinc- 
tion) Praetor  Urbanusi  Partly  because  his  tribunal  was 
immoveably  fixed  at  Rome,  and  partly  because  he  decided 
between  Romans  and  Romans,  agreeably  to  the  peculiar  law 
of  their  own  pre-eminent  City. 


Proitor 
Urbanua, 


La  to  ad- 
ministered 
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From  the  appointment  of  the  Praetor  Peregrinus,  and 
the  causes  which  led  to  the  creation  of  his  new  and  extra- 
ordinary office,  I  proceed  to  the  law  which  he  administered. 

In  questions  between  foreigners  and  Romans,  and  between 
foreigners  of  different  dependent  States,  the  first  Praetor 
Peregrinus  must  have  begim  with  judging  arbitrarily.  For 
neither  the  law  of  Rome  herself,  nor  the  law  obtaining  in 
any  of  the  vassal  nations,  afforded  a  body  of  rules  by  which 
such  questions  could  be  solved. 

But  a  body  of  subsidiary  law,  applicable  to  such  ques- 
tions, was  gradually  established  by  the  successive  Edicts 


Jus  Gentium.     Historical  View, 


281 


which  he  and  his  successors  (imitating  the  ^<Btores  Urhani) 
emitted  on  their  accession  to  office.  This  subsidiary  law, 
thus  established  by  the  Foreign  Praetors,  was  probably 
framed,  in  part,  upon  general  considerations  of  general 
utility.  But,  in  the  main,  it  seems  to  have  been  an  abstrac- 
turn  (gathered  ^  comparison  and  induction)  from  the 
peculiar  Law  of  Kome  herself,  and  the  various  peculiar  sys- 
tems of  the  subject  or  dependent  nations. 

Perpetually  engaged  in  judging  between  foreigners  and 
citizens  of  Rome,  and  between  foreigner  of  different  de- 
pendent States,  these  magistrates  were  led  to  compara  the 
several  systems  of  law  *  which  prevailed  in  the  several  com- 
munities composing  the  Boman  Empire,  And,  comparing 
the  several  systems  prevailing  in  those  several  communities, 
they  naturally  extracted  from  those  several  systems,  a  system 
of  a  liberal  cnaracter ;  free  from  the  narrow  pecuUarities  of 
each  particular  system,  and  meeting  the  common  necessities 
of  the  entire  Roman  World. 

This  body  of  law,  thus  introduced  by  successive  edicts, 
acquired  the  name  oi  jus  gentium,  and  this  was  the  meaning 
originally  annexed  to  that  ambiguous  and  obscure  expres- 
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It  probably  acquired  this  name  for  one  of  the  following 
reasons : — First,  as  extending  to  all  communities  (includinj^ 
Rome  itself)  which  formed  part  of  the  Roman  Empire,  it 
was  properly  ,;m#  gentium  or  jus  omnium  gentium,  as  opposed 
to  the  law  peculiar  to  Rome  and  contradistinguished  to 
the  law  of  a  single  dependent  State.  This  is  the  likeliest 
oiigin  of  the  expression.  Secondlg,  it  may  have  meant 
law  conversant  aoout  gentes  or  foreigners — ^namely,  those 
foreigners  who  were  subjects  ot  the  Roman  People,  and 
with  whom  it  was  most  concerned.  For  the  term  gentes  is 
frequently  used  in  opposition  to  civeSj  to  mean  foreigners,  a 
distinction  similar  to  that  of  '"fiXXiji'tf  Kai  BdpPcipoi* — 
*  Jews  and  Gentiles.' 

After  the  dominion  of  Rome  had  extended  beyond  Italy, 
the  svhsidiarg  Law,  introduced  into  Italg  by  the  Edicts  of 
the  PrcBtores  pere^frim,  was  adopted  and  improved  by  the 
Edicts  of  the  vanous  Roman  Governors,  who  (under  the 
various  names  of  Procon&uls,  Prsetors,  Propraetors,  or  Pre- 
sidents) represented  the  Roman  People  in  the  outlying 
Provinces, 

For  the  governors  of  these  outlying  provinces  (like  the 

*  The  phrase  *  systems  of  law '  seems  here  used  as  a  short  ex- 
pression for  what  might  perhi^)s  be  more  accurately  described  as  a 
neterogeneous  mass  of  rules  of  positive  law  and  positive  morality. 
The  materials  for  the  induction  would  consist  in  great  measure  of 
customs  hardly  yet  transmuted  into  law.  To  speak  here  of  «y«<em«  ' 
o/law  in  the  sense  we  attach  to  the  expression  would  be  to  anticipate 
tbe  march  of  L«tin  civilization  by  some  centuries. — B,  C, 
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Pwetor  Peregrinus,  whose  jurisdiction  was  confined  to  Italy, 
and  like  the  proper  magisteates  of  the  Roman  People)  were 
tacitly  or  expressly  authorised  to  legislate,  as  well  as  to 
judge ;  'jus  cdicere '  as  well  as  '  dicere/ 

As  between  Provincials  of  his  own  province,  the  gover- 
nor of  an  outlying  province  regularly  administered  the  law, 
and  doubtless  transmuted  into  law  many  customs  which 
had  obtained  in  the  province  before  its  subjection  to  Rome. 
As  between  Romans  and  Romans  residing  within  his  pro- 
vince, he  regularly  administered  the  law  peculiar  to  Rome 
herself.  But  neither  the  peculiar  law  of  his  own  province, 
nor  the  peculiar  law  of  Rome  (in  its  old  and  unsocial  form), 
would  apply  to  civil  cases  between  Romans  and  Provincials, 
or  between  Provincials  of  different  provinces. 

In  questions,  therefore,  between  Roman  Citizens  and 
Provincials,  or  between  Provincials  residing  in  his  province 
(btU  belonging  to  different  provinces),  he  administered  the 
subsidiary  law  created  by  the  Prcetores  Peregriniy  or  a  similar 
subsidiary  law  created  by  himself  or  his  predecessors.  Con- 
sequently, before  and  afte/i'  the  dominion  of  Rome  had  ex- 
tended beyond  Italy,  a  law  was  administered  in  Italy  (by 
the  Pratores  Peregnni)  in  aid  of  the  law  peculiar  to  Rome 
herself,  or  of  that  peculiar  to  any  of  her  subject  Italian 
communities.  After  the  dominion  of  Rome  had  extended 
beyond  Italy,  a  similar  law  was  administered  in  the  outlying 
provinces  (by  their  respective  Presidents  or  Governors), 
in  aid  of  the  law  pecuhar  to  Rome  herself,  or  of  the  law 
prevailing  in  any  of  those  provinces  before  its  subjection 
to  the  conquering  City.  And  this  subsidiary  law,  thus  ad- 
ministered in  Italy  and  in  the  outlying  provinces,  was  applied 
to  civil  questions  between  citizens  of  Rome  and  members  of 
the  nations  subject  to  Rome,  or  between  members  of  any  of 
those  nations  and  members  of  any  other. 

Since  the  want  which  led  to  the  creation  of  this  subsidiary 
law  was  the  same  in  Italy  and  the  outlying  Provincee,  jmd 
since  all  its  immediate  authors  were  representatiTee  of  the 
same  sovereign,  it  naturally  was  nearly  uniform  throughout 
the  Roman  World,  notwithstanding  the  mulfipHcity  of  its 
sources.  The  Presidents  of  the  outlying  provinces  naturally 
borrowed  fipom  the  Edicts  erf  Prcetores  Pere^ni)  and  the 
Prcetores  Peregrini  ajs  natorally  adopted  the  improvements 
which  the  Edicts  of  those  Presidents  introduced. 

As  difitinguished  from  the  system  of  law  which  was 
peeuUar  to  Rome  herself,  and  also  from  the  systems  of  law 
which  were  respectively jt?cc2^»flrr  to  the  subject  or  dependent 
communities,  this  subsidiary  law  was  styled  jus  gentium^  or 
JTis  omnium  gentium :  the  law  of  all  the  nations  (including 
the  conmiering  and  sovereign  nation)  which  composed  the 
Roman  World.  As  being  the  law  commxm  to  these  various 
nations,  or  administered  equally  or  umversaUg  to  members 


Jus  Gentium.     Historical  View. 

of  these  yarious  nations,  it  was  also  styled  ;W  aquum,jitB 
dBgudbile,  csquitas :  though  the  term  '  aquitas '  seems  to  have 
denoted  properly,  not  tiiis  common  or  equal  law,  but  coiv^ 
formity  or  consonance  to  this  common  or  equal  law ;  as  the 
more  extensive  but  analogous  term  justttta  signifies  con- 
formity or  consonance  to  anyjtcs  or  law  of  any  Mnd  or  sort. 

As  contrasted  with  the  proper  Koman  Law,  which  arose 
in  an  age  comparativeljr  Imrlfarous  and  was  a  product  of 
narrow  experience,  the^t^  gentium  which  I  have  attempted 
to  describe  arose  m  an  age  comparatively  enlightened,  and 
was  a  product  of  large  experience.  The  jus  gentium,  there- 
fore, was  so  conspicuously  better  than  the  proper  Homan 
Law  that  naturally  it  became  by  degrees  incoi'porated  with 
the  latter.  It  influenced  the  legislation  of  the  Fopulus, 
PlebSfOad  Senate  j  it  influenced  the  opinions  held  and  emitted 
by  the  Prudentes ;  and  (above  all)  it  served  as  a  pattern  to 
the  Preetores  Urhantj  in  the  large  and  frequent  innovations 
which  they  made  by  their  general  edicts,  upon  the  old,  rude, 
and  incommodious  law  peculiar  to  the  Uros  Rwna, 

So  much  indeed  of  the^W  aentiwn  passed  into  ihejus 
vratorium  (or  the  law  which  the  Praetores  Urhani  created 
Dy  their  general  edicts),  that  one  of  the  names  given  to  the 
latter  was  probably  ti^sferred  to  it  from  the  former.  It 
probably  was  named  aquttas,  (or  jus  <Bquum^  after  that 
equal  or  common  law,  from  which  it  had  Borrowed  the  bulk 
or  a  large  portion  of  its  provisions. 

The  law  formed  by  the  Edicts  of  the  Preetores  Urbam 
(or  the  Praetors  who  sat  immoveably  in  the  Ih'bs  Roma,  and 
administered  justice  between  Boman  Citizens)  was  com- 
monly called  ^t^jt^r^s^ormm.  But  having  borrowed  lar^ly 
from  the  jti«  gentium,  it  was  also  styled,  Ime  ihejus  genttum, 
^(sqtUtas:^  a  name  which  was  extended  to  it  the  rather, 
for  this  reason — ^that  {^qudtas  had  become  synonymous  with 
general  utUity, ;  and  that  the^M*  prcetorium  (when  contrasted 
with  the  old  law,  to  which  it  was  a  corrective  and  supple- 
ment) was  distinguished  by  a  spirit  of  impartialitT  or  lair- 
ness,  or  by  its  regard  for  the  interests  of  the  weaJk  as  well 
as  for  the  interests  of  the  strong :  e.g..  It  enlarged  the  rights 
of  women ;  gave  to  the  fUius  famUias  rights  against  the 
father ;  to  the  members  of  the  subject  States  rights  against 
Koman  citizens. 

Now  after  the  incorporation  of  ihejus  gentium  vdth  the 
proper  Law  of  the  Tiros  Roma,  the  latter  was  distin^sh- 
able,  and  was  often  distinguished,  into  two  portions — 
namely,  the^u^  gentium  whidi  had  been  incorporated  with 
it,  and  that  remnant  of  the  older  law  which  the^t^  gentium 
had  not  superseded.  As  being  proper  or  peculiar  to  the  City 
of  Home,  this  remnant  of  the  older  law  (when  contradistin- 
guished to  the  jus  gentium)  was  styled  jus  civile :  that  is 
to  say,  the  proper  or  peculiar  Law  of  that  dvitas  or  Jiide- 
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pendent  State.    Though  (as  I  shall  show  hereafter)  jm*  civile 

Sken  in  a  larger  meaning)  included  the  whole  of  the  Roman 
w:  the  iu8  gerUium  which  it  had  borrowed,  as  well  as  the 
ju8  civile  rt«iing  the  expression  in  the  narrower  meaning) 
upon  which  the  jus  gentium  had  heen  surperinduced. 

This  distinction  between  yi«  civile  et  gentium  (as  denot- 
ii^  different  portions  of  the  more  recent  Ronuun  Law)  nearly 
tamed  with  tne  distinction  between  jus  civile  et  pr<8torium. 
For  first :  Though  much  of  the  ju>s  Prcetorium  (or  the  law 
introduced  by  the  edicts  of  the  Prcetores  Urhani)  was  not 
suggested  to  its  authors  by  ihejus  gentium,  most  of  it  was 
naturally  formed  upon  the  model  or  pattern  which  that^if* 
€equum  presented  to  imitation. 

Secondly ;  although  the  incorporation  of  the  latter  with 
the  Law  of  the  U^'bs  Itoma,  was  partly  accomplished  by  acts 
of  the  Popultis,  Plebsj  and  Senate,  still  it  was  principally 
effected  through  the  edicts  of  the  Urban  Praetors ;  by  whom 

ias  I  shall  show  in  a  future  Lecture)  the  business  of  Civil 
jegislation  was  mainly  carried  on. 

Now  as  most  of  the^t^  praetorium  consisted  of  jtis  gentium j 
and  as  most  of  the  jus  gentium  (imported  into  the  Koman 
Law)  was  imported  by  the  Edicts  of  those  Prsetors,  it  is  not 
wonderful  or  remarkable  (considering  the  clumsy  manner  in 
which  language  is  usually  constructed)  that  jus  prtBtorium 
axtd  jus  gentium  were  considered  synonymous  expressions : — 
that  the  distinction  between  jus  civile  et  Jus  gentium,  and 
the  distinction  hetweenjus  civile  etjus  prtstorium,  were  con- 
sidered as  equivalent  distinctions  (although,  in  truth,  they 
were  disparate). 

And  (for  the  same  reason)  the  extension  of  the  term 
'  (squitas '  was  restricted  to  the  jv>s  prcetorium ;  though  the 
term  might  have  been  extended  to  a  le-x,  or  a  Senatus-consful" 
tum  which  had  borrowed  its  provisions  or  principle  from  the 
jus  gentium. 

The  jus  gentium  therefore  of  the  earliei  Roman  Lawyers 
was  the  general  law  of  the  community  composing  the  Roman 
world,  as  contradistinguished  to  tiie  particular  systems 
which  were  respectively  peculiar  to  those  several  communi- 
ties or  gentes. 

But  in  consequence  of  this  incorporation  of  ^ejvs  gen- 
tium with  the  law  peculiar  to  the  Urhs  Roma,  Mhejus  gen- 
tium, as  a  separate  system,  eventually  disappeared.  For  the 
proper  Roman  Law,  having  adopted  and  absorbed  it,  became 
applicable  to  the  cases  which  it  had  been  made  to  meet . 
That  is  to  say,  to  civil  questions  between  Citizens  of  Rome 
and  members  of  the  communities  which  Rome  had  subdued, 
or  between  members  of  any  of  those  communities  and  mem- 
bers of  any  other.  And,  oy  consequence,  the  office  of  the 
Pr<Btor  Peregrinus  fell  into  disuse ;  and  the  Edicts  of  the 
Presidents  in  the  various  provinces  became  exclusively  occu- 
pied with  purely  provincial  interests, 
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The  Roman  Law  haying  absorbed  the  9W  gentium j  and 
tending  in  every  direction  to  universality;  had  now  put  off 
much  of  its  exclusive  character.  Although  that  older  portion 
of  it  which  was  marked  with  the  distmctive  name  of  jus 
civile  was  still  the  peculiar  law  of  Roman  Citizens,  much  of 
the  later  law  introduced  by  the  people  and  Senate,  and  more 
of  the  law  established  by  the  Uroan  Praetors,  was  adapted  to 
the  common  necessities  of  the  entire  Roman  world.  Hence 
the  Law  of  the  Urhs  Boma  (though  originally  the  peculiar 
law  of  the  dominant  City)  was  applied  {in  suhsidium)  to  cases 
between  Provincials,  although  the  contending  parties  were 
members  of  the  same  province,  and  were  actually  within  the 
jurisdiction  of  its  peculiar  tribunal.  Owing  to  the  character 
of  universality  which  it  thus  acquired,  and  which  was  after- 
wards heightened  by  the  labours  of  the  Classical  Jurists,  the 
Roman  Law  (though  the  law  of  a  single  people  living  in  a 
i*emote  age)  became  incorporated  into  the  systems  of  law 
obtaining  in  Modem  Europe,  as  auxiliary  to  their  own  pecu- 
liar laws. 

And  here  I  would  remark  that  a  general  law  or  jus 
(squum,  nearly  resembling  the  Jus  gentium  in  question,  has 
prevailed  in  almost  every  nation  with  which  we  are  ac- 
quainted.* For  every  system  which  is  common  to  a  limited 
number  of  nations,  or  to  all  the  members  of  a  single  nation, 
is  a  jus  gentium  (as  the  phrase  was  understood  by  the 
earlier  Roman  Lawyers)  when  opposed  to  the  particular 
systems  of  those  several  communities,  or  to  the  particular 
bodies  of  law  prevailinjg  in  that  one  community. 

From  the^iw  gentium  of  the  older  Roman  Law  I  pass  to  ^®j^  ^^ 

the  jus  gentium,  otherwise  jus  naturale,  of  the  Listitutes  ^twauot 
and  "Pandects. 

The  jiW  gentium  or  naturale  of  the  Institutes  and  Pandects 

*  (JE7.  g.  Roman  Law  as  subsidiary  law  of  a  limited  number  of 
modem  nations.  General  Feudal  Law  (or  abstractutn  contained  in 
Libri  Feudorutn)  as  subsidiary  law  of  a  limited  number  of  modem 
(or  middle  age)  nations. 

Jua  commune  Germanicumy  since  the  dissolution  of  the  Empire. 

Mercantile  Law. 

Canon  Law. 

Jus  commune  Germanicumy  before  the  dissolution  of  the  Empire. 

Law  contained  in  the  general  Prussian  Code. 

Common  Law  of  United  States  of  America,  which  is  applied  by 
Federal  Courts  in  cases  over  which  the  Constitution  has  given  them 
jurisdiction,  in  default  of  law  made  or  specified  by  the  (jonstitutioa 
or  by  Congress. 

Common  Law  of  England,  as  originally  understood  :  though  the 
original  idea  is  now  cut  down  to  Law  judiciar}%  not  made  on  statutes, 
administered  by  Courts  of  Common  Law  and  prevailing  as  Law 
throughout  the  Realm. 

Comp.  Falck,  §  124.  Blackstone,  vol.  ii.  44 ;  vol.  iv.  67.  D« 
Ponceau's  Jurisdiction  of  Federal  Courts* 
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compiled  by  Justinian  has  little  or  no  connexion  with  the 
jw  gentium  explained  above.  The  jus  gentium  of  the  Insti- 
tutes and  Pandects  was  imported  into  the  Roman  law  from 
the  systems  of  the  Grecian  philosophers  by  the  jurists  styled 
classical :  that  is,  the  jurists  who  uved  and  wrote  during  the 
period  intervening  between  the  birth  of  Oicero,  and  the 
reign  or  death  of  the  Emperor  Alexander  Severus,  and  of 
whose  writings  the  Institutes  and  Pandects  are  almost  en- 
tirely composed.  Servius  Sulpicius,  the  Mend  of  Oicero,  is 
generally,  I  believe,  considered  the  first  of  the  classical  ju- 
rists;  Uljpian,  who  held  the  post  of '  Prsefectus  annonae  *  and 
other  offices  under  Alexander  Severus,  closed  the  series. 
They  are  esteemed  classical  probably  because  many  of  them 
lived,  in  the  time  of  Augustus  or  in  the  classical  ages  which 
immediately  succeeded  nim,  and  those  who  lived  at  a  later 
period  retained  the  classical  manner.  It  is  to  these  jurists 
that  the  Koman  law  "owes  the  regularity  and  symmetry  of 
its  form  and  the  matchless  consistency  oi  its  parts.  But  iu 
spite  of  their  manly  sense  and  admirable  logic,  they  unluckily 
introduced  into  their  expositions  of  their  own  positive  sys- 
tem, notions  or  principles  drawn  from  the  Greek  philoso- 
phers with  which  shallow  declaimers  have  been  vastly  taken, 
out  which  have  no  connexion  with  the  system  on  which 
they  are  injucQciously  stuck,  and  which  must  be  detached 
from  the  &bric  before  we  can  perceive  the  beauty  of  its  pro- 
portions, or  feel  a  due  admiration  for  the  scientific  cor- 
rectness and  elegance  of  its  structure.  Among  these  notions 
I  am  compelled  to  rank  the  jtis  gentium^  or,  as  it  is  often 
termed,  jtLS  naturaUf  as  understood  by  the  classical  jurists, 
and  as  it  appears  in  the  Institutes  and  Pandects. 

It  is  said  in  the  Pandects  and  Institutes  of  Justinian,  and 
also  in  the  Institutes  of  Gains  (from  which  Justinian's  Listi- 
tutes  were  principally  copiedj,  that  every  independent  nation 
has  a  positive  law  and  morality  (*  leges  et  mores  '^,  which  are 
peculiar  to  itself,  of  which  the  given  community  is  the  source 
or  immediate  author,  and  which,  as  being  peculiar  to  that 
given  community  or  civitas,  may  be  styled  aptly  jus  civile : 
but  that  eveiy  nation,  moreover,  has  a  positive  law  and 
morality  which  it  shares  with  every  other  nation ;  of  which 
a  natural  reason  is  the  source  or  immediate  author ;  and 
which,  as  being  observed  bj  all  nations,  may  be  styled  aptly 
*jus  gentium^  or  ^jvus  omnium  gentium,^ 

'  Omnes  populi,  qui  legibus  et  moribus  reguntur,  partim 
suo  proprio,  paitim  communi  omnium  hominum  jure  utun- 
tur.  Nam  quod  quisque  populus  ijpse  sibi  jus  constituit, 
id  ipsius  proprium  est,  vocaturque  jus  civile;  quasi  jus 
proprium  ipsius  civitatis.  Quod  vero  naturalis  ratio  inter 
omnes  homines  constituit,  id  apud  omnes  populos  perseque 
eustoditur,  vocaturque  jus  gentium ;  quasi  quo  jure  omnes 
j^entes  utuntur.' 
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And  the^iM  gemtium  deBcribed  in  the  foregoing  passage       Lbct. 
is  described  in  otLer  passages  in  the  Fandeots  and  institutes      XXXI. 
as  the  '  commune  omnium  hominum  .(sive  civitatum)  jus : '   '       •    -^ 
Lhe  *■  antiquius  jus  quod  cum  ipso  genere  humane  procutum 
est:'   the  'naturale  jus  quod  vocatur  jus  gentium;  quod 
diving  qu&dam  proviaentia  constitutum,  semper  firmum  at- 
que  immutahile  peimanet.' 

It  is  manifest,  moreoYer,  from  the  language  of  these  pas- 
sageSj  that  the  jija  gentium  occurring  in  Justinian's  com- 
pilations is  the  natural  or  divinmn  jus  which  occurs  in  the 
writings  of  Oicero ;  and  whicV  Cicero  himself,  as  well  as 
the  Classical  Jurists,  who  probably  were  influenced  by  his 
example,  borrowed  from  the  ^voikov  SUatoVf  or  natural 
rule  of  right,  conceiyed  by  Greek  speculators  on  Law  and 
Mgrals. 

'  Non  a  duodecim  tabulis  (says  Cicero),  neque  a  Prsetoris 
edicto,  sed  penitus,  ex  intinm  philosophia,  haurienda  juris 
disciplina.' 

It  seems  to  follow  from  the  foregoing  statement,  that  the  The  distino- 
distinction  hetweenjus  civile  and  jvs  gentium,  which  occurs  JiJ"cJ5i7Sd 
in  Justinian's  compilations,  is  speculative  ratiier  than  prac-  jusgenHum 
tical;    and  .that  tne  Classical  Jurists  introduced  it  into  hl^ju^gtiaian'* 
their  treatises  on  the  Roman  Law,  rather  to  display  their  J® " J",** 
acquaintance  with  the  ethical  philosophy  of  the  Ureeks,  Bpecuia'tive 
than  because  it  was  a  fit  basis  for  a  superstructure  of  legal  [j^cucai.*" 
conclusions.    Accordingly,  a  legal  inference  drawn  from  tke 
distinction,  is  scarcely  to  be  met  with  in  any  of  Justinian's 
compilations :  thoug^,  since  the  distinction  is  placed  at  the 
beginning  of  the  Fandects  and  Institutes,  and  is  there 
announced  to  the  reader  with  a  deal  of  formality,  one  might 
naturally  think  it  the  forerunner  to  a  host  of  important 
consequences.  * 

The  only  instance  occurring  to  me,  in  which  a  conse- 
quence is  built  upon  the  distinction  between  ih&jtis  civile 
and  jti8  gentium,  is  the  difference  which  I  have  formerly 
mentioned  between  crimes,  with  reference  to  the  cases  in 
which  ignorantia  juris  is  an  excuse.  Persons  belonging  to 
thp  classes  quibus  permissum  est  jura  ignorare,  and  who 
are  accordingly  exempt  from  certain  legal  consequences  of 
that  ignorance,  are  not  excused  if  they  haye  committed  an 
offence  against  jus  gentium  or  naturale ;  for  jvs  gentium 
being  known  no^uroZ*  ratione,  or  by  a  moral  sense  or  instinct, 
the  party  must  ha^e  known  that  he  was  violating  the  law 
of  nature^  and  must  have  surmised  that  he  was  violating  the 
law  of.^e  State.  The  plea  of  ignorance  is  therefore  in- 
fbrred  to  be  false  and  the  exemption  fails.   (See  p.  240,  ante,) 

The  distinction  indeed  between  jus  civile  and  juspr€a- 
torium,  is  as  penetrating  and  as  pregnant  with  consequences' as 
our  distinction  between  law  and  equity.  But,  as  a  legal  dis- 
tinctioo^  Hutt  of  ^m^  dvile  Ksxdjus  gentium  is  nearly  barren. 
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The  jus  naturak  or  gentium  of  tlie  classical  jurists,  like 
the  law  natural  of  their  modem  imitators,  is  ambiguous. 
It  sometimes  means  that  portion  of  positive  law  which  is  a 
constituent  part  of  all  positive  systems.  For  example, 
slavery,  in  certain  passages  of  the  classical  jurists,  is  said  to 
exist  ywre  naturah  or  jure  gentium ;  for  the  institution  of 
slavery  was  common  to  all  nations  with  which  the  Romans 
were  acquainted.  But,  in  other  passages,  it  is  asserted  that 
all  men  are  naturally  free,  and  that  the  institution  of  slavery 
is  repugnant  to  the  law  of  nature.  This  can  only  mean  that 
it  is  repugnant  to  the  stfSidard  to  which,  in  the  vmter's 
opinion,  law  ought  to  conform. 

Before  I  conclude,  I  shall  advert  to  certain  meanings  of 
jus  gentium  different  from  those  which  I  have  explained.  It 
sometimes  seems  to  include  positive  morality,  as  well  as  po- 
sitive law,  especially  that  part  of  positive  morality  which  is 
styled  international  law,  and  which  is  supposed  to  be  a 
constituent  portion  of  all  positive  morality.  As  including 
all  law,  and  all  morality  supposed  to  be  general  or  universal, 
the  phrase  jus  gentium  necessarily  includes  that  morality 
which  eidsts  inter  gentes.  It  is  not  certain  that  the  phrase 
is  ever  used  in  this  sense  by  the  Koman  Jurists,  but  certainly 
Liw  and  Sallust  so  employ  it.  International  law  is  styled 
by  tiaius,  as  by  Grotius  and  others  of  the  moderns,  7*w«  heUi) 
by  other  Boman  jurists  it  is  t&rmed  jus  feciale ;  ana  even  by 
Livy  and  Sallust  ^t^  gentium  is  not  applied  specially  to  in- 
ternational law,  though  it  includes  that  with  many  othei 
objects. 

In  some  modem  treatises,  almost  any  system  of  law 
which  enters  into  many  positive  systems,  is  styled  jus  gen- 
tium. Spelman,  for  example,  styles  the  feudal  law  the  jus 
gentium  or  law  of  nature  of  this  western  wolld.  The  same 
notion  which  the  Boman  Jurists  expressed  by  the  term  is 
here  applied  on  a  different  scale.  In  the  same  manner  the 
■nejOie  jus  gentium  might  be  given  to  the  Boman  Law  as 
applied  in  the  states  of  modem  Europe,  since  it  forms  a 
part  of  almost  all  their  systems  of  law. 

Agreeably  to  the  plan  which  I  have  sketched  in  the 
outset  of  this  Lecture,  I  should  next  examine  ike  jus  no- 
turahf  which  I  style,  for  the  sake  of  distinction,  Ulpians 
Law  of  Nature — a  law  which,  according  to  him,  is  common 
to  man  and  beast ;  and  which  he  distinguishes  from  ihsXjus 
gentium  or  naturaUy  which  tallies  with  the  law  natiurai  of 
modem  jurists  and  moralists. 

In  two  or  three  excerpts  from  Ulpian,  which  are  given 
in  the  beginning  of  the  Pandects,  and  one  of  which  also 
occurs  at  me  beginning  of  Justinian's  Institutes,  he  opposes 
to  that  jus  gentium  which  tallies  with  the  law  natural  of 
the  modems,  a  certain  jus  naturale  conmion  to  man  and 
beast : — '  Jus  quod  natura  omnia  animalia  docuit.' 


Law  Natural  and  Positive, 

This  lastrmentioned  ^{^8  naturale  (which  accords  with  an 
admired  conceit  of  Hooker  and  Montesquieu)  seems  to  have 
been  taken  by  the  ^ood  Ulpian  from  certain  inept  specula- 
tions of  certain  Stoic  philosophers.  Since  it  is  peculiar  to 
Ulpian,  and  since  no  attempt  to  apply  it  occurs  in  the  Pan- 
dects or  Institutes,  it  can  scarcely  oe  considered  the  natural 
Law  of  the  RomanSy  nor  can  it  be  fairly  imputed  to  the 
body  of  the  Classical  Jurists. 

Did  it  not  stand  at  the  hegimwig  of  the  Institutes  and 
Pandects,  and  were  it  not  the  source  of  certain  conceits 
which  have  gotten  good  success,  I  should  have  dismissed  it 
without  examination.  But  since  it  occupies  the  foremost 
place  in  Justinian's  Institutes  and  Pandects,  and  since  it  is 
manifestly  the  groundwork  of  more  imposing  nonsense,  it 
possesses  an  extrinsic  or  accidental  importance  which  de- 
mands a  passing  and  brief  notice. 
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LECTURE  XXXTL 
Law  Natural  and  Positive, 

From  theyiw  gentium  of  the  earlier  Roman  Lawyers  I 
proceed  to  the  distinction  of  positive  law  into  natural  and 
positive,  as  the  distinction  is  commonly  understood  by  mo- 
dem writers  on  jurisprudence. 

The  positive  laws  of  any  political  community  are  divisible 
into  two  kinds  ; 

Some  it  would  probably  obser\'e  as  moral  or  customary 
rules,  although  it  were  a  society  not  political,  and  also  had 
not  ascended  from  the  savage  state.  Others  it  certainly  or 
probably  would  not  so  obser\'e,  if  it  were  a  natural  society, 
and  were  also  in  the  sava^  condition.  Of  the  positive 
laws,  moreover,  of  any  political  community,  some  are  pecu- 
liar or  proper  to  that  single  political  conuuunity ;  others  are 
common  to  all  political  communities. 

It  is  probable  that  some  of  the  laws  which  obtain  as 
positive  laws  in  all  political  communities,  would,  from 
their  obvious  utility,  obtain  as  moral  rules  in  any  political 
community,  although  it  were  a  natural  society,  and  living  in 
the  savage  condition.  Now  the  positive  laws  which  are 
common  to  all  political  communities,  and  which,  moreover, 
are  everywhere  palpably  useful,  are  apparently  the  *  natural 
laws '  contemplatea  by  modem  writers  on  junsprudence. 

The  rationale  of  the  distinction  of  laws  mto  natural 
andpositive  may  be  stated  thus : — 

The  positive  laws  accoimted  natural  are  those  which  are 
common  to  all  political  societies,  in  the  character  of  positive 
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laws ;  and  being  palpably  useful  to  every  society  baye  tbdr 
counterpart  in  tue  shape  of  moral  rules  in  every  society 
(political  or  natural). 

Laws  accounted  positive  in  tbe  sense  in  which  the  word 
is  opposed  to  natural,  are  not  common,  as  positive  laws, 
to  all  political  societies;  or  though  they  be  common,  as 
positive  laws,  to  all  political  societies,  the  analogous  rules 
nave  not  their  counterpart  in  the  moral  rules  of  aU  societies 
(political  or  natural). 

The  above  distinction  of  laws  into  natural  and  positive 
appears  to  be  that  which  modem  writers  intend  when  t^ey 
use  the  terms.  But  since  the  distinction  is  utterly  or  nearly 
useless,  (though  it  rests  upon  a  real  difference  between 
those  laws  and  rules,)  I  will  now  add  to  the  foregoing  state- 
ment of  it,  a  short  notice  of  the  argument  by  which  it 
commonly  is  maintained. 

That  current  argument  may  be  put  in  the  following 
manner : 

There  are  positive  rules  of  conduct,  (legal  and  moral,  or 
exclvmvely  moral,)  which  obtain  universally,  or  are  observed 
by  all  societies.  This  universal  and  concurrent  observance 
cannot  have  been  the  result  of  induction  fix)m  utility  by 
varying  and  fallible  reason.  The  human  authors,  therefore, 
of  these  universal  rules,  copied  them  from  divine  originals : 
which  divine  originals  were  known  to  those  human  authors, 
not  through  &.llible  reason  led  by  a  fallible  guide,  but  through 
an  instinct  or  sense,  or  through  immediate  consciousness. 
These  universal  rules,  therefore,  are  not  so  properly  rules  of 
human  position  or  establishment,  as  rules  proceeding  imme- 
diately trom  the  Deity  himself,  or  the  intelligent  and  rational 
Nature  which  animates  and  directs  the  universe. 

But  there  also  are  positive  rules  (legal  and  moral,  or  ex- 
clusively moral),  which  are  not  universal.  And  since  these 
rules  ai'e  not  universal,  there  is  no  ground  for  inferring  that 
they  were  copied  from  divine  originals,  or  from  divine  ori- 
ginals as  known  instinctively  and  infallibly.  Consequently, 
they  certainly  or  probably  are  of  purely  human  position : 
and  therefore  may  aptly  be  opposed  to  universal  and  natural 
rules,  by  the  epithet  of  positive  or  merely  positive. 

The  distinction,  therefore,  of  positive  rules  into  natural 
and  positive  seems  to  rest  on  the  supposition  of  a  moral 
instinct ;  or,  (as  this  real  or  imaginary  endovnnent  is  named 
by  tlie  Roman  Lawyers  and  by  various  modem  writers,)  a 
natural  reason,  or  a  xmiversal  and  practical  reason. 

The  distinction,  indeed,  is  not  unmeaning,  although  the 
principle  of  general  utility  be  the  only  index  to  the  laws  of 
Nature  or  the  Deity.  For  as  some  of  the  dictates  of  general 
utility  are  obvious  and  nearly  the  same  at  all  times  and 
places,  there  are  positive  or  human  rules  which  are  nearly 


Natural  Law^ 


291 


universal^  and  the  expediency  of  which  must  be  seen  with-       Lect. 
out  the  hghts  of  extensive  experience  and  observation.  The      XXXII. 
distinction  is  not  imaginary,  though  it  is  impossible  to  draw      ■     •       ' 
the  line  of  demarcation  exactly. 

But  assuming  the  principle  of  general  utility  as  the  only  But  upon  the 
index  to  the  laws  of  the  Deity,  the  distinction,  though  not  genera  1°' 
unmeaning,  seems  to  be  utterly  or  nearly  purposeless.    For  "^{iJ'uJe. 
every  human  rule  (be  it  universal  or  pai'ticular)  which  ac-  leaa. 
cords  with  the  principle  of  utility,  must  accord  with  the 
Divine  Law  of  which  that  principle  is  the  exponent.    So 
that  all  positive  rules,  particular  as  well  as  universal,  which 
may  be  deemed  beneficent,  may  also  be  deemed  no^ttra/laws, 
or  laws  of  Nature  or  the  Deity  which  r.ioii  have  adopted 
and  sanctioned. 

Besides,  rules  which  are  peculiar  to  particular  countries 
may  be  just  as  uiefvl  as  rules  which  are  common  to  all 
countries.  For  instance :  laws  imposing  taxes  necessary  to 
the  maintenance  of  political  government,  are  not  less  useful 
than  the  laws  which  guard  property  or  life :  though  the 
former  are  merely  positive,  (as  allowing  the  existence  of 
government,)  whilst  the  latter  obtain  imiversally  (in  the 
character  of  moral  rules),  and  therefore  are  deemea  naturals 


The  distinction  of  crimes^  made  by  the  Roman  Law  into 
crimes  jwrii  gentium  and  cnmes  jure  civilij  tallies  with  the 
distinction  of  crimes  made  by  modem  writers  into  mala  in 
96  and  mala  p)*ohibita.  Offences  against  hiunan  rules  which 
obtain  itoiversally,  are  (according  to  these  writers)  mala, 
or  offenc&s,  in  se^  inasmuch  as  they  would  he  offences  against 
the  Law  of  Nature  or  the  Deity,  although  they  were  not 
offences  against  rules  of  human  position.  But  offences 
against  himian  rules  which  only  obtain  partially,  are  not^ 
according  to  those  writers,  offences  against  laws  of  nature. 
Or  at  least,  they  would  not  be  offences  against  laws  of  the 
Deity  if  they  were  not  offences  against  positive  law  or 
morality.  And  therefore  they  are  mala,  or  offences,  quia 
prohibita,  or  they  take  their  quality  of  offences  from  human 
prohibitions  and  injunctions.  I  believe  that  no  legal  con- 
sequence has  been  built  on  this  last  distinction,  by  any  of  the 
systems  of  positive  law  obtaining  in  modem  Europe. 

I  will  here  advert  for  a  moment  to  two  of  the  disparate 
meanings  which  are  annexed  to  the  ambiguous  expression 
'  Natural  Law,'  by  writers  on  jurisprudence  and  monds. 

Taken  with  the  meaning  which  I  have  endeavoured  to 
explain,  it  signifies  certain  rules  of  human  position ',  namely 
the  human  or  positive  rules  which  are  common  to  aU  socie- 
ties, in  the  character  of  law  and  morality,  or  in  the  character 
of  morality. 

But  taken  with  another  meaning,  it  signifies  the  laws 
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PartIL     wMch  are  set  to  mankind  by  Nature  or  tlie  Deity,  or  more 
'  -  .  ■  generally,  it  signifies  tlie  standard  (whether  that  standard 

be  the  laws  of  the  Deity,  or  a  standard  of  man's  imagining) 
to  which,  in  the  opinion  of  the  writer,  human  or  positive 
rules  ought  to  conform.  And  by  the  confusion  of  the  mean- 
ing which  I  endeavoured  to  explain,  with  the  meaning  which 
I  now  have  suggested,  the  grossest  contradiction  and  non- 
sense is  frequently  engendered. 

The  ambiguity  is  the  same  with  that  already  spoken  ot 
in  the  last  Lecture  with  regard  to  the  jus  gentium  or  naturale, 
as  the  terms  are  employ^  by  the  Classical  Jurists :  for  ex- 
ample, where  the  institution  of  slavery  is  at  one  time  said 
to  be  the  creature  of  the  jus  naturale  or  gentmnij  and  at 
another  to  be  repugnant  to  natural  law ;  and  where  ihejus 
civile  is  said  to  be  the  law  we  make  when  we  add  anythmg 
to,  or  detract  anything  £rom,  the  law  of  nature* 

Katnni  Before  I  conclude,  I  will  offer  a  few  remarks  upon  Natu- 

Natural  Eights  would  be  expected  to  mean  the  rights 
which  correspond  to  Natural  Law :  Bights  which  are  given 
by  all  or  by  most  positive  systems,  and  which  would  exist 
as  moral  rights  though  government  had  never  arisen. 

But  by  the  term  *  natural  rights '  is  frequently  meant  the 
rights  and  capacities  which  are  said  to  be  original  or  in- 
nate ;  that  is  which  a  man  has  as  simply  being  a  man,  or  as 
simply  living  under  the  protection  of  the  state.  Such  (for 
example)  is  the  right  which  Blackstone  styles  the  *right  to 
personal  security,  the  right  to  reputation,  or  the  capacity  to 
acquire  rights  by  conveyance  or  contract.  Natural  rights  as 
thus  understood,  are  totally  different  from  natural  rights  in 
the  sense  of  rights  corresponding  to  natural  law.  The  right 
to  reputation,  for  instance,  could  hardly  exist  in  a  savage 
condition. 

All  other  rights  and  capacities  originate  in  some  parti- 
cular incident  or  mode  of  acquisition j  and  are  again  divided 
into  those  which  arise  out  of  some  particular  status  or  con- 
dition, and  those  which  are  said  to  arise  ex  speciali  titulo, 
as  by  a  contract ;  the  word  title,  or  mode  of  acquisition,  being 
confined  to  those  incidents  which  do  not,  uno  ictu,  give  a 
whole  set  of  rights  and  capacities,  such  as  constitute  a  status, 

Blackstone  has  confounded  natural  rights  as  taken  in  the 
two  distinct  senses  above  indicated;  and  because  he  has 
styled  natural  rights  (in  the  sense  of  rights  not  acquired  by 
a  particular  incident)  the  absolute  rights  of  persons,  he  has 
supposed  them  to  belong  to  the  Law  of  Persons,  although, 
as  I  shall  show  hereafter,  rights  of  this  class  belong  pro- 
minently to  the  Law  of  Things. 

•  See  p.  288,  ante. 

\  Hugo,  Naturrecht.    Blackstone,  vol.  i.  p.  128. 
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LEOTUKE  XXXIII. 
Different  Meanings  of  Equity. 

As  I  remarked  in  tlie  Lecture  before  the  last,  the  original 
jus  gentium  is  the  universal  and  subsidiary  law  which  was 
introduced  into  Italy  by  the  Edicts  of  the  Prtetores  Peregrini, 
and  was  afterwards  exten'ded  to  the  outlying  Provinces  by 
the  edicts  of  their  Presidents  or  Governors. 

This  law,  introduced  in  suhsidium  by  the  edicts  of  these 
Praetors  and  Presidents,  was  styled  ,/m«  gentium,  or  ju,8  om- 
nium gentium,  because  it  was  common  to  the  nations  com- 
posing the  Eoman  world,  and  was  neither  peculiar  to  the 
sovereign  State,  nor  to  any  of  the  States  (formerly  foreign 
and  indepetident)  which  her  victorious  arms  had  reduced  to 
dependence  or  subjection. 

It  was  also  styled  jus  aquum,jus  ceguabUe,  or  (Bguitasi 
that  is  to  say.  Law  universal  or  general,  and  not  particular 
or  partial.    This  is  the  primary  sense  of  the  term  equity. 

Taken,  then,  in  its  primary  sense,  equity,  or  equity,  is 
synonymous  with  universality.  In  which  primary  sense  it 
was  applied  to  the^t^  gentium  of  the  earher  Roman  Law, 
because  the  jus  gentium  of  the  earlier  Roman  Law  was 
tsquum,  or  common,  and  not  restricted  or  particular.  The 
jus  gentium  to  which  it  was  applied  being  distinguished  by 
comparative  fairness,  equity  came  to  denote  (in  a  secondary 
sense)  impartiality.  And  impartiality  being  good,  equity  is 
often  extended  (as  a  vague  name  of  praise)  to  any  system  of 
law,  or  to  any  principle  of  direct  or  judicial  legislation, 
which,  for  any  reason,  is  supposed  to  be  worthy  of  commen- 
dation. The  applications  of  the  term  *  equity  ^  are  extremely 
numerous.  But,  in  almost  every  instance  wherein  it  is  ap- 
plied, one  of  the  meanings  now  indicated  is  the  basis  of  the 
complex  notion  which  the  term  is  employed  to  mark.  Of 
all  tne  various  objects  denoted  by  this  shppery  expression, 
the  most  interestimr,  and  the  most  complex,  are  those  por- 
tions of  the  English  and  Roman  law,  which  arose  m)m 
the  Edicts  of  the  Pi-cetores  Urhani,  and  from  judicial  deci- 
sions of  our  own  Chancellors,  as  exercising  their  extraor- 
dinary jurisdiction.  And  accordingly,  those  portions  of 
Roman  and  of  English  La%o,  are  the  jrlquitas,  or  the  Equity, 
to  which  I  shall  more  especially  direct  your  attention. 

But  before  I  proceed  to  *  Equity '  as  meaning  a  depart- 
ment of  Law,  I  will  briefly  advert  to  a  few  of  the  other 
and  numerous  meanings  which  are  not  unfrequently  attached 
to  that  most  ambiguous  term.    It  is  hardly  necessary  at  the 

S resent  day  (1874)  to  advert  to  a  supposition  which  (incre- 
ible  as  it  may  seem  to  the  student)  was  not  uncommon 
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among  lawyers  in  tlie  last  generation,  namely,  that  tlie 
distinction  between  'Law'  and  *  Equity'  in  the  English 
technical  sense  of  the  terms,  rested  on  necessary  and  univer- 
sal principles :  still  less  is  it  necessity  to  discuss  the  absurd 
supposition  that  the  Unctions  of  the  Chancellor  as  exercising 
his  extraordinary  jurisdiction,  are  like  the  arhitrium  hem 
viri,  or  the  functions  of  an  arbiter  released  from  the  observ- 
ance of  rules.  I  proceed  to  enumerate  certain  of  the  senses 
which  the  term  bears,  when  it  does  not  denote  a  certun 
portion  of  positive  law. 

First :  There  is  a  species  of  interpretation  or  construc- 
tion (or  rather  of  judicial  legislation  disguised  with  the 
name  of  interpretation)  by  which  the  defective  but  clear 
provisions  of  a  statute  are  extended  to  a  case  which  those 
provisions  have  omitted.  When  the  provisions  of  the  sta- 
tute are  extended  to  an  omitted  case,  because  that  omitted 
case  falls  within  its  reason,  the  statute  is  said  to  be  inter- 
preted agreeably  to  the  demands  of  Equity. 

This  so-called  interpretation  is  widely  different  from  the 
yenuine  extensive  interpretation  which  takes  the  reason  of 
the  law  as  its  index  or  guide.  In  the  latter  case,  the  reason 
or  general  design  is  unaffectedly  employed  as  a  mean  for 
discovering  or  ascertaining  the  specific  and  doubtful  inten- 
tion. In  the  former  case  the  reason  or  principle  of  the  statute 
is  itself  erected  into  a  law,  and  is  appued  to  a  species  or  case 
which  the  lawgiver  has  manifestly  overlooked. 

Now  in  this  application  of  the  term  ^JEquitaSy  the  radical 
idea  is  '  uniformtty '  or  '  universality,^  The  law  (it  is  sup- 
posed) shoidd  be  applied  uniforirdy  to  aU  the  cases  which 
come  within  its  principle.  *  Quod  in  re  pari  valet,  valeat  in 
hac  qu8B  par  est.  Yaleat  <equitas :  qu86  paribus  in  causis 
paria  jura  desiderat.' 

By  Grotius,  the  term  '  aquitas '  has  been  applied  to  a 
species  of  pretended  interpretation  or  construction,  whereby 
the  provisions  of  the  statute  are  restricted  contrary  to  the 
plain  meaning  of  its  provisions.  Or,  according  to  Grotius, 
a  law  is  also  interpreted  agreeably  to  the  demands  of  Equity , 
when  it  is  not  applied  to  a  case  which  it  actually  includes, 
but  which  (looMng  at  its  purpose)  its  provisions  should  not 
embrace. 

By  the  ancient  writers,  '  aquitas '  (I  believe)  is  never 
applied  to  resUHctive  interpretation.  The  *  aquitas '  of  Cicero 
and  the  Classical  Jurists  (when  they  mean  by  cequitasj  inter- 
pretation or  construction)  is  the  so-called  extensive  interpre- 
tation ex  ratione  legis  of  modem  writers  upon  Jurisprudence ; 
the  '  sequitas,  quae  paribus  in  causis  paria  jura  desiderat.' 

It  mav  indeed  be  doubted  (as  I  shall  ^ow  in  the  proper 
place),  whether  the  so-called  interpretation,  which  restitcts 
the  operation  of  statutes,  was  permitted  by  the  Boman  Law, 
or  ought  to  be  permitted  by  any. 


'  Equity^     Various  Meanings, 

It  may  seem,  at  first  sight,  that  the  pretended  interpre- 
tation wmch  extends,  and  the  pretended  interpretation  which 
restricts  are  nearly  alike.  Their  consequences,  however, 
might  be  widely  oifierent.  A  judge  may  safely  be  trusted 
wiui  die  discretion  of  extending  a  law  to  an  omitted  case, 
but  to  allow  a  judge  wat  to  apply  the  law  in  a  case  plainly 
embraced  by  it,  would  be  to  leave  him  to  a^ply  the  law  or 
not  at  his  own  mere  cMtrium :  '  Oessante  ratione  legis  cessat 
lez  ipsa,'  is  a  maxim  which  sounds  well,  but  which  tends 
directly  to  tyranny. 

Secondly :  Equity  often  signifies  jtidicial  impartiality : 
that  virtue  which  is  practised  oy  judges,  when  they  admin- 
ister the  law,  agreeably  to  its  spint  or  purport. 

Thirdly :  Taken  in  the  significations  ^^ch  I  have  now 
considered.  Equity  means  something  determinate  and  pre- 
cise. But,  frequently,  as  defined  by  Cicero  and  others,  it 
signifies  nothing  more  than  the  arbitrary  pleasure  of  the 
judge  (or  the  arbitrium  of  the  judge  as  determined  by  narrow 
considerations  of  good  and  evil)  disguised  by  a  name  which 
imports  praise,  and  which  is  therefore  specious  and  capti- 
vating. A  so-called  Equity  in  this  sense  would  be  merely 
mischievous,  by  making  the  application  of  the  law  uncertain 
and  capricious. 

Fourthly :  I  remarked  in  a  former  Lecture  that  the  jus 
naturale  or  gentium  of  the  classical  jurists  and  the  Law 
Natural  of  modem  writers  on  jurisprudence,  often  mean 
nothing  more  than  that  standard  to  which,  in  the  opinion 
of  the  speaker,  law  should  conform. 

The  same  may  be  said  of  csquitaSy  or  naturalia  aquitas. 

In  this  sense  it  is  said  that  equity  is  the  spirit  of  laws : 
or  (as  the  French  have  it)  '  L'^uit^  est  I'espnt  de  nos  lois.' 
In  this  sense  of  the  term,  writers  often  talk  of  an  JEquitas 
legislatorial  by  which,  if  they  mean  anything  distinct,  they 
must  mean  general  utility.  In  this  sense,  JEquitas  is 
reckoned  by  Cicero  amongst  the  sources  of  Law ;  which  is 
obviously  absurd. 

Fifthly  and  lastly:  Equity  is  often  synonymous  with  the 
performance  of  imperfect  obligations.*  An  equitable  or  just 
man  is  a  man  who,  though  not  compelled  by  the  legal  sanc- 
tion, performs  the  obligations  imposed  by  the  moral  and 
religious  sanctions.  In  like  manner  equity  is  often  used  as 
synonymous  with  morality.t  Whether  with  positive  mo- 
rality, or  with  morality  as  it  ought  to  be,  is  generally  left 
undetermined. 
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*  MUhlenbruch,  vol.  i.  p.  76. 

t  *  Velut  erga  Deum  religio :  ut  parentibus  et  patriaB  pareamus.* 
D.  i.  1,  2. 


296 


Law :  Sources  and  Modes, 


Part  II. 


Lect. 
XXXIV. 


Bqnity  of 
Pnetors 
called  itt« 
proforitttn; 
a^iXM  not 
being  the 
Law  wbtch  he 
makes,  but 
the  (penont- 
ned)  principle 
of  legislation 
(Utility  or 
other)  which 
determines 
him  to  make 
it.  English 
Equity  ought 
to  be  called 
rather  CVUiu- 
try  Law, 

Taking 
equity  as  not 
meaning  law, 
Oourts  of 
Equity  and 
Courts  of 
Law  are 
equally  con- 
cerned with 
it,  or  equally 
strangers  to 
it. 


Equity  as  a 
department 
of  law :  an 
historical 
and  particu- 
lar  notion. 


LECTURE  XXXIV. 

Equity  as  a  Department  of  Law  considered  Historically, 
Jurisdiction  of  the  PrcBtor  Urbanus, 

Having  examined  certain  meanings  of  tlie  tenn  'Equity* 
as  not  denoting  law  (or  a  portion  of  some  body  of  law),  I 
proceed  to  those  portions  of  certain  bodies  of  law  whicb  are 
distinguisbed  by  tbe  name  of  '  equity/  or  by  tbe  epitbet  of 

*  equitable ;'  or  wbicb  are  said  to  rest  exclusively,  or  in  tbe 
mam,  upon  '  equitable '  grounds  or  principles. 

Of  ail  those  Bortions  or  departments  of  bodies  or  systems 
of  Law,  wbicb  nave  gotten  tbe  name  of  *  Equity,'  or  tbe 
epitbet  of '  equitable,'  tbe  most  remarkable  and  interesting 
are  tbe  following :  namely,  tbat  portion  or  department  of  ihe 
Boman  Law,  wbicb  was  introduced  by  tbe  Perpetual  Edicts 
of  tbe  Prcetores  Urbani-,  and  tbat  portion  or  department  of 
tbe  Law  of  England  wbicb  was  introduced  by  judicial  deci- 
sions of  tbe  Englisb  Cbancellors  as  exercising  their  extra- 
ordinary jurisdiction ;  and  has  until  now  been  either  exclu- 
sively or  for  the  most  part  administered  by  Oourts  styled 

*  Courts  of  Equity.*     The  former  is  commonly  styled  Jv^ 
pr€etorium.    An  appropriate  name  for  tbe  latter  would  be 

*  Chancery  Laic.'' 

The  application  of  the  term  *  Equity  *  to  the  last  men- 
tioned portion  of  our  Law,  and  of  the  phrase  'Courts  of 
Equity'  to  the  tribunals  by  which  it  is  administered,  is 
grossly  improper,  and  leads  to  gi'oss  misconceptions.  Taking 
the  term  'Equity'  as  meaning  a  species  of  interpretation; 
or  as  meaning  the  impartiality  which  is  incumbent  on  judges 
and  arbiters ;  or  as  meaning  judicial  decision  not  determined 
by  rules ;  or  as  meaning  good  principles  of  direct  or  judicial 
legislation ;  or  as  meaning  the  cheerful  performance  of  im- 
perfect duties;  or  as  meaning  positive  morality,  or  good 
principles  of  deontology,  the  Courts  styled  '  of  Equity '  and 
the  Courts  styled  '  of  Law '  are  equally  concerned  with 
Equity,  or  are  equally  strangers  to  Equity. 

I  shall  now  endeavour  to  compare  or  contrast  Praetorian 
and  Chanceiy  Law ;  and  for  the  lollowing  two  reasons : — 

First :  It  will  show  that  the  distinction  between  Law 
and  Equity  (meaning  by  equity  a  portion  or  department  of 
law)  is  not  deducible  from  the  universal  principles  of  juris- 
prudence, but  is  accidental  and  anomalous. 

Secondly :  By  preTioiisly  comparing  or  contrasting  Praeto- 
rian and  Chancery  Law,  I  shall  be  able  to  state  and  examine, 
with  more  clearness  and  effect,  the  distinctive  properties  of 
direct  and  judicial  legislation;  the  respective  advantages 
and  disadvantages  of  the  two  species ;  with  the  much  agi- 


Praetorian  Equity. 

tated  and  interesting  question,  wMcIi  regards  the  expediency 
of  reducing  bodies  of  Law  into  formal  systems  or  Codes. 

To  explain  the  jus  pratortumj  I  must  state  the  nature  of 
ihe  jurisdiction  exercised  by  the  Prcetores  Urbani;  and  also 
the  nature  and  causes  of  the  direct  legislative  power,  which 
they  first  exercised  with  the  tacit,  and  then  with  the  express, 
autnority  of  the  sovereign  Roman  People. 

In  the  earlier  ages  of  the  Eoman  Eepublic  criminal  cases 
were  regularly  tried  and  determined  by  the  assembled  Roman 
People :  and  this  doubtless  is  the  reason  why  the  procedure 
relatinff  to  crimes,  as  weU  as  crimes  themselves,  acquired 
respectively  the  names  ^judicia  puhlicGj  '  delicta  pvMica :  * 
which  they  retained  even  after  the  popular  government  had 
been  virtually  dissolved. 

In  the  same  early  period,  civil  jurisdiction  (or  jmi^- 
diction  properly  so  called)  was  exercised  by  the  Consuls. 
But  as  the  Consuls  were  commonly  busied  with  military 
command,  a  magistracy  styled  *Praetura'  was  afterwards 
created ;  and  to  the  magistrate  filling  this  office  was  trans- 
ferred (with  some  immaterial  exceptions,  as,  e.g.,  the  duties 
of  the  -^diles)  all  the  civil  jurisdiction  originally  exercised 
by  the  Consuls. 

The  tribunal  of  the  original  Praetor  (namely,  of  the 
Praetor  who  was  appointed  as  the  substitute  for  the  Consuls) 
was  fixed  immoveably  in  the  City  of  Rome :  And  (owing  to 
the  cause — explained  in  a  former  Lecture — )  his  jurisdic- 
tion was  originally  restricted  to  civil  cases  arising  between 
Roman  Citizens.  Consequently,  after  the  subsequent  ap- 
pointment of  the  Prcetor  Peregrinus,  and  of  Presidents  or 
Governors  (Prcesides  provinciarum,  sometimes  also  styled 
Prtetors)  to  the  outlying  provinces,  he  was  styled,  by  way 
of  distinction,  Tttxtor  ifrhanus.  When  that  distinctive 
epithet  was  not  needed,  he  was  styled  Pr(Btor  simply. 

In  causes  falling  within  the  jurisdiction  of  the  Praetor, 
the  ordinary  or  regular  procedure  was  this : — 

The  Praetor  alone  heard  and  determined  the  cause  in  the 
following  events : 

First,  If  the  defendant  confessed  the/flc^«  contained  in 
the  plaintiff's  case,  without  disputing  their  sufficiency  in  law 
to  sustain  the  demand : 

Secondly,  K  the  contending  parties  were  agreed  as  to  the 
facts,  but  came  to  an  issue  of  law : 

Thirdly,  If  the  defendant  disputed  the  truth  of  the 
plaintiff's  statement,  but  the  statement  was  supported  by 
evidence  so  short,  clear,  and  convincing,  that  me  Praetor 
could  decide  the  issue  of  fact  without  an  elaborate  and  nice 
inquiry. 

But  if  the  parties  came  to  an  issue  involving  a  question 
of  &ct^  and  the  evidence  produced  to  the  Prsetor  appeared 
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doubtful,  the  Prsetor  defined  or  made  up  the  issue,  op  jut 
the  disputed  point  into  21.  formula  or  statement,  generally  m- 
volving  a  question  of  mixed  law  and  fact  thus : — Siparet 
AtUum  Egerium  apitd  Numerium  Egerhim  argentum 
depomissej  tdgrue  die  nominato  Numerius  Egeriws  Atdo  Egerio 
non  reddident  .  .  .  condemnato. 

The  question  embraced  in  this  farmiUa  was  then  sub- 
mitted to  the  decision  of  a  Judex  or  Arbiter,  who  not  only 
inquired  into  the  question  of  fact,  but  gave  judgment  upon 
the  case  submitted  to  his  decision.* 

ThQ/ormtUa  together  with  the  judgment  of  the  jude^i: 
or  arbiter,  was  next  remitted  to  the  PrcBtor  (or  to  the  Oourt 
above). 

The  j  udgment  of  the  judex  or  arbiter,  was  then  carried  into 
execution  by  or  by  the  command  of  the  Praetor,  by  whom 
(in  every  cause)  the  consummation,  as  well  as  the  initiative 
of  the  procedure,  was  superintended  or  directed, 

I  may  remark  that  the  proceedings  before  the  Praetor 
were  called  proceedings  m  jure ;  those  before  the  judex  or 
arbiter  to  whom  he  remitted  any  part  of  the  case,  proceed- 
ings injudicio, 

I  shall  also  observe,  that  the  original  proceedings  before 
the  Praetor  approached  more  closely  than  any  other  proceed- 
ings which  T  Imow  to  what  Mr,  Bentham  calls  natural 
procedure',  for  the  whole  pleading  or  process  by  which 
the  precise  point  at  issue  is  elicited,  tooK  place  vivd  voce  in 
the  presence  of  the  Praetor  himself.  The  witnesses  were 
present  and  the  Praetor  himself  decided  the  cause  imme- 
diately and  on  the  spot,  if  the  question  of  fact  was  not  at- 
tended with  difficulty.  Nothing  could  be  more  summary  or 
less  dilatory  and  expensive. 

After  the  judicial  constitution  was  changed,  the  distinc- 
tion between  the  Praetor  and  the  Judex  was  abolished,  and 
the  whole  proceeding  took  place  before  a  single  judge.  A 
similar  alteration  took  place  about  the  same  period  in  the 
manner  of  conducting  tne  pleading.  The  parties  began  to 
put  in  their  mutual  allegations  in  writing,  in  the  modem 
form,  which  has  introduced  the  delay  and  expense  of  the 
administration  of  justice  in  modem  times. 

In  certain  cases,  the  Praetor  at  the  outset  gave  provisional 
or  conditional  jud^ents,  or  issued  provisional  commands 


•  The  proceeding  seems  to  have  been  not  unlike  a  reference  to 
arbitration  according  to  the  present  practice  in  english  common 
law  cases,  only  without  the  absurd  waste  of  time  and  expense  caused 
by  the  preparations  for  a  trial  by  jury,  which  is  found  unsuited  to 
the  case.  This  absurdity  will  be  more  or  less  remedied  when  the 
new  Judicature  Act  comes  into  operation.  It  is  clear  that  the  func- 
tions of  the  Jvdex  have  hardly  any  analogy,  nor  ^ave  they  hjsto- 
rically  any  relation,  to  those  of  the  jury, — R.  C.  ^ 
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on  an  ex  parte  statement  by  the  Plaintiff:  a  process  like  an 
Injunction  obtained  ^,r  parte  in  Chancery  or  a  rule  for  a 
Mandamus  at  Common  Law.  The  party  to  whom  the  pro- 
visional command  was  addressed  might  show  cause  agamst 
it ;  and  if  there  then  apneared  doubt  as  to  a  question  of  fact, 
this  q^uestion  was  treatea  in  the  regular  manner  and  remitted 
to  s, judex. 

What  I  have  now  described  was  the  regular  and  ordinary 
proceeding.  In  certain  cases,  which  it  is  not  necessary  to 
detail;  the  Praetor  was  said  to  have  not  only  jurisdtctto  but 
cognitio.  He  might  enquire  into  a  question  of  fact;  what- 
ever might  be  its  difficulties;  and  dispose  of  the  whole  case 
without  a  judex  or  arbiter.  This  proceeding  was  called 
judicium  extra  ordine7n.  The  Prsetor,  too,  like  some  modem 
courts  of  justice,  exercised  a  voluntary  jurisdiction  in  cases 
relating  to  contracts ;  lending  his  auspices,  not  as  a  judge, 
but  as  sanctioning  the  proceeding;  just  as  the  Common 
Pleas  lent  its  sanction  to  the  proceeding  of  a  fine  or  recovery, 
or  as  the  Scotch  Courts  do  so  to  contracts  or  obligations 
recorded  by  consent  in  their  books. 

The  jurisdiction  which  I  have  attempted  to  describe,  and 
the  division  of  the  judicial  powers  in  certain  cases  between 
the  Court  above  ana  an  occasional  temporary  tribunal;  seems 
to  have  been  altered  about  the  end  of  the  third  century.  It 
was  in  force  in  the  time  of  Gains :  but  in  the  time  of  Jus- 
tinian the  old  judicial  establishments  had  been  completelv 
altered.  It  is  for  that  reason  asserted  in  the  Institutes  Aoc^ie 
omnia  judicia  sunt  extra  ordinetn.  The  cognisance  of  the 
suit  from  its  institution  to  its  completion  was  then  wholly 
had  by  a  single  judge;  and  the  original  practice,  which  seems 
to  have  been  genenJly  adopted,  of  dividing  the  judicial 
power  in  the  manner  above  mentioned,  was  dropped. 
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LECTURE  XXXV. 
Legislation  of  the  Prcetors, 

From  the  judicial  fimctions  of  the  Praetor es  Urbani,  I 
proceed  to  that  power  of  direct  legislation  which  they 
exercised  at  first  with  the  tacit  consent,  and  afterwards  with 
the  express  authority  of  the  sovereign  Roman  People. 

Originally  and  properly,  the  Praetor  was  merely  a  judce. 
It  was  his  business  to  administer  the  Law,  established  Dy 
the  Supreme  Legislature,  in  specific  cases  falling  within  his 
jurisdiction. 

But  the  manner  of  administration,  or  the  mode  of  pro- 
cedure, was  left,  in  a  great  measure,  to  his  oym  discretion. 
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Part  II.  Accordingly,  every  Praetor,  on  his  accession  to  the  Prsetor- 
ship,  made  and  published  Bxde9  of  Procedure  or  Practice  to 
be  observed,  during  his  continuance  in  office. 

Such  was  the  direct  legislative  power  originally  exer- 
cised by  the  Praetors.  But,  in  consequence  of  incessant 
changes  in  the  circumstances  and  opinions  of  the  Eoman 
community,  corresponding  changes  in  its  institutions  were 
absolutely  necessary.  And,  inasmuch  as  the  demand  for 
innovation  was  slowly  and  imperfectly  supplied  by  the 
supreme  and  regular  legislature,  the  Praetors  ventured  to 
extend  their  direct  legislative  power,  and  to  amend  or  alter 
the  substantive  law  which  properly  it  was  their  office  to 
administer. 

As  I  have  used  the  expression  substantive  law,  I  may 
here  note  that  this  name  is  applied  by  Bentham  to  the 
law  which  the  Courts  are  established  to  administer,  as  op- 
posed to  the  rules  according  to  which  the  substantive  law  is 
itself  administered.  These  last,  or  the  rules  of  procedure 
or  practice,  he  has  termed  adjective  law. 

I  adopt,  for  the  present,  the  distinction  between  substan- 
tive and  adjective  law,  although,  as  I  shall  show  hereafter, 
it  cannot  be  made  the  basis  of  a  just  division. 

The  Law  introduced  by  the  Praetors  was  introduced  (for 
the  mostpart)  by  their  general  Edicts. 

The  Edicts,  Orders,  or  Precepts,  issued  by  the  Praetors,- 
were  of  two  kinds :  general  and  special. 

A  general  Edict  was  a  statute,  or  a  body  of  statute  law  ; 
and  was  made  and  published  by  its  author  as  a  svhordinate 
legislator.  A  special  edict  was  an  order,  made  in  a  specific 
cause ;  and  was  made  and  issued  by  its  author  as  ajttdge. 

It  appears,  then,  that  the  term  *  Edict '  was  often  applied 
indifferently,  to  the  general  rules  or  orders  which  were  pub- 
lished by  the  Praetors  as  legislators,  and  to  the  special  orders 
or  commands  which  they  made  and  issued  as  judges.  But 
the  term  *  Edict,'  used  simply  and  without  qualification, 
nearly  always  refers  to  the  general  or  legislative  Edict.  And 
so, '  edicei'e '  or  \jtLS  edicere/  applied  to  the  Praetor,  means  to 
legislate  directly :  The  act  of  judging  (or  of  applying  exist- 
ing law  in  specific  causes)  being  denoted  by  tne  expression 
'  jiis  dicer e '  (or  ^  jus  decemere). 

In  the  orations  of  Cicero  against  Verres, '  edicere '  and 
'  decemere  *  are  directly  and  distmctiy  opposed  in  the  senses 
which  I  have  now  referred  to.  For  one  of  the  charges 
against  Verres  (who,  as  Governor  or  President  of  a  province, 
was  invested  with  the  jus  edicendi)  is  this :  quod  aliter, 
atque  ut  edixerat^  decrevisset : — that  in  the  decrees  or  orders, 
which  he  issued  as  judge,  he  violated  the  rules,  which  he 
had  established  in  his  legislative  capacity,  by  his  own 
general  edict.  In  like  manner,  the  general  constitutions 
issued  by  the  Emperors  as  legislators  (when  opposed  to 
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the  decrees  whicli  they  made  as  judges  in  the  last  resort) 
are  frequently  styled  '  edict  a  V 

Interdicere  (as  well  as  dicere  and  decemere)  is  also  op- 
posed to  edicere.  But  an  interdictum  was  a  special  and 
judicial  order  of  a  particular  species.  It  was  a  provisional 
or  conditional  order  made  by  the  Prsetor  on  the  ex  parte 
statement  of  the  applicant :  the  party  to  whom  it  was  ad- 
dressed having  the  power  of  showing  cause  why  the  order 
should  not  be  carried  into  effect. 

Any  Prestor  might  publish  a  general  edict  at  any  period 
during  his  stay  in  office.  But,  generally  speaking,  all  the 
rules  or  laws,  which  were  published  bv  any  given  Prastor, 
were  made  public  immediately  aftei*  his  accession  j  and  were 
coniprised  in  one  Edict,  or  constituted  one  Edict. 

The  Edict  published  by  any  given  Praetor  was  not  legally 
binding  upon  his  successor  in  tne  Prsetorship,  and  only  ob- 
tained as  Law  till  the  end  of  the  year  during  which  he 
himself  continued  in  office.  And,  accordingly,  the  general 
edicts  of  the  Prsetors,  or  their  edicts  simply  so  called,  are 
styled  by  Cicero  and  others  *  Edicta  annua,  ox '  leges  annucs^ 
Thev  are  also  styled  perpetual.  When  thus  applied,  the 
epithet  ^  perpetwiV  is  merely  opposed  to  ^  occastondl/  and 
is  used  to  distinguish  the  general  edicts  of  the  Praetors  from 
the  special  edicts  or  orders  which  they  issued  in  their  judi- 
cial capacity. 

But  though  the  Edict  of  every  foregoing  Praetor  was  su- 
perseded by  the  Edict  of  his  immediate  successor  in  the 
office,  every  succeeding  Praetor  inserted  in  his  own  edict,  all 
such  rules  and  provisions,  contained  in  the  edict  of  his  pre- 
decessor, as  had  met  with  the  approbation  of  the  public  or 
of  the  influential  classes  of  the  Public.  For,  as  the  legis- 
lative power  of  the  Praetors  was  derived  from  the  tacit  con- 
sent of  the  sovereign  people,  its  exercise  was  inevitably 
determined  by  general  opimon. 

Such  being  the  case,  the  Edict  published  by  every  suc- 
ceeding Praetor  was  a  simple  or  mooified  copy  of  that  pub- 
lished by  his  predecessor.  If  he  simply  copied  (or  tnms- 
ferred)  the  Edict  of  the  foregoing  Praetor,  his  Edict  was  said 
to  be  translatitious,  or  tralatitious.  This  was  indeed  rarely 
the  case.  If  he  copied  the  Edict  of  his  predecessor  with 
certain  modifications,  the  Edict  promulged  by  himself  was 
partly  JSdictum  tralatitfumy  and  partly  JSdictum  novum. 

It  is  remarkable  that  all  the  edicts  of  all  the  successive 
Prtetors  are  frequently  considered  as  constituting  one  Edict. 
They  are  frequently  styled  (in  the  singular  number)  ^the 
Edict ;  *  *  the  Praetorian  Edict ;  *  or  *  the  Edict  of  the  Prae- 
tors or  Praetor.*  The  process  of  translation  or  transference 
which  I  have  attempted  to  describe,  explains  this  form  of 
expression.  With  reference  to  its  promvigation,  the  general 
Eaict,  which  was  in  force  at  any  given  period,  was  the 
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Edict  of  the  Praetor  who  then  occupied  the  PrsBtorship. 
But  with  reference  to  its  contentSf  it  consisted  of  a  series  of 
edicts,  the  joint  work  of  a  series  of  Praetors,  forming  a  con- 
tinuous chain  and  an  indivisible  whole. 

And  here  I  may  remark,  that,  after  the  Praetors  had 
legislated  through  a  lon^  tract  of  time,  the  general  Edict 
of  the  Prsetor  for  the  time  being  naturally  consisted  (for 
the  most  part)  of  derivative  or  translatitious  rules.  For  a 
the  legislative  power  of  the  Prsetor  was  commonly  exer- 
cised discreetly,  the  rules  introduced  originally  by  the  Prae- 
tor for  the  time  being  bore  a  small  and  insignificant  propor- 
tion to  those  provisions  of  his  predecessors  which  were  also 
a  part  of  his  Edict,  and  which  had  accumulated  through  a 
series  of  ages. 

The  aggregate  of  rules,  which  had  been  introduced  by 
successive  Edicts,  and  which  were  embodied  in  the  edict 
obtaining  for  the  time  being,  formed  or  constituted,  at  any 
given  period,  the  portion  of  the  Roman  Law  which  was 
styled  '  Jit8  Pi*€BtortumJ 

A  part  of  the  Koman  Law  (like  much  of  the  Law  of 
England)  was  made  by  judicial  decisions  on  specific  or  par- 
ticular, caaes.  For  in  the  Koman  Law  as  in  our  own, 
decided  cases  exerted  by  way  oi  precedent  an  influence  upon 
subsequent  decisions,  provided  there  was  a  sufficient  train 
of  uniform  decision.  This  influence  was  styled  *  auctoritas 
rerum  perpetuo  similiter  judicatarum.' 

And  as  most  civil  cases  fell  within  the  jurisdiction  of 
the  Prsetor,  most  of  the  civil  law,  which  was  formed  by 
judicial  decisions,  might  have  been  styled  with  propriety 
'  prsetorian  law.*  But,  nevertheless,  the  term  ^jvs  prato^ 
rtum  *  was  exclusively  applied  to  the  law  which  the  Pisetors 
made  by  their  general  edicts  in  the  way  of  direct  l^slation. 

This  is  a  fact  which  I  cannot  account  for  satisiactorily ; 
but  which  (perhaps)  may  be  explained  by  the  circumstance 
that  the  portion  of  the  Roman  Law  formed  by  judicial  de- 
cisions bore  an  insignificant  proportion  to  the  rest .  of  the 
system.  Demand  for  law  of  the  land  was  superseded,  in  a 
great  measure,  by  the  law  which  the  Praetors  mtroduced  in 
the  exercise  of  their  legislative  powers. 

The  jus  edicendi  (or  the  power  of  legislating  directly  by 
general  edicts  or  statutes)  was  not  confined  to  the  PrtBtores 
Urhani,  It  was  exercised  by  every  magistrate  of  a  superior 
or  elevated  rank,  with  reference  to  such  matters  as  fell  with- 
in his  jurisdiction.  It  was  exercised  by  the  high  priests  or 
Pontifices  maximi.  It  was  exercised  by  the  Ediles,  or  the 
surveyors  and  curators  of  public  buildings,  roads,  and  mar- 
kets. With  reference  to  cases  arising  in  Italy,  between  pro- 
vincials and  provincials,  or  between  provincials  and  Koman 
citizens,  it  was  exercised  by  the  JPratores  Peregrini,  In  the 
outlying  provinces,  it  wa^  exercised  by  the  Proconsuls,  and 
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other  Presidents  or  Rulers,  to  whom  the  government  of       L&ot. 
those  Provinces  was  committed  by  the  Roman  People,  XXXV. 

The  rules  which  were  established  by  the  general  edicts   ' '""'^ 

of  the  magistrates  who  enjoyed  theytw  edicendtj  were  often 
considered  as  constituting  a  whole,  and  were  styled  (when 
considered  as  a  whole)  the  jus  honorarium.  The  name  is  de- 
rived from  the  honoresy  or  honorable  offices  filled  by  the 
persons  who  enjoyed  and  exercised  the  power  of  promul- 
gatiM:  general  edicts. 

Hence  it  follows,  that  the  jv>8  pratorium  was  merely  a 
portion  of  the  jus  honorarium.  But  as  no  other  portion  of 
the  jus  honorarium  was  equal  in  extent  and  importance  to 
the  jus  pratorium,  the  term  jus  honorarium  is  frequently 
restricted  to  the  latter. 

The  materials  out  of  which  the  Prsetores  Urbani  con-  Materiaii  out 
Btructed  the  jus  prcetoriutn  appear  to  have  been  the  follow-  j^jSSSriiS 

ing : —  WM  formed. 

First:  Those  praetors  gave  the  force  of  Law  (through 
the  medium  of  their  general  edicts)  to  various  customary 
or  merely  moral  rules  which  had  obtained  generally  amongst 
the  Roman  people. 

Secondly:  They  imported  into  the  Roman  Law  (through 
the  same  inedium)  much  of  that^ti^  gentium^  or  that  sequal 
or  conmion  Law,  which  had  been  formed  by  the  Pt*<ietores 
Per^riniy  and  by  the  Presidents  of  the  outlying  provinces. 

Thirdly :  So  far  as  the  opinion  of  the  Roman  public  in- 
vited or  permitted  such  changes,  they  supplied  the  defects  of 
the  jus  civile,  or  proper  Roman  Law,  and  even  abolished  por- 
tions of  it,  agreeably  to  their  own  notions  of  public  or  gene- 
ral utility. — '  Jus  Pisetoriiun  est  *  says  Papiman  '  q[uod  prse- 
tores  (supplendi  vel  corrigendi  juris  civilis  grati&)  intro- 
duxerunt,  propter  utilitatem  puhltcam.* 

Liasmuch  as  the  body  of  law,  formed  by  the  Prcetores  The  term 
Urhanif  was  partly  derived  from  the  jus  gentium,  and  was  ^^^  = 


partly  fashioned  upon  Utility  (as  conceived  by  the  Prsetors  ^"Jjra * **' 

and  the  public),  it  was  naturally  styled  the  Equity  of  the  prored'^ 

Prsetors,  or  was  said  to  be  founded  by  the  Preetors  upon  jjJwJSioSf 

equitable  grounds  or  principles.    For  (as  I  remarked  in  a  Justu^tM 

former  Lecture)  the  jus  gentium  was  styled  Jus  €equum,  SSSocfor 

whilst  general  utility  (or  principles  of  legislation  supposed  JJ5^prin- 

to  accord  with  it)  was  often  styled  '  ^quitas.'  It  is  said  otpie,  etc 
in  a  passage  of  the  Digest  (referring  to  a  certain  rule  of  the 
jus  pratorium)  *  hoc  (Bquitas  suggerit  etsi  7*ttrc  deficiamur  :* 
that  is  to  saV)  the  rule  was  commended  by  general  utility 
(or  equity),  although  it  was  not  recognised  by  that  portion 
of  the  Roman  Law  which  was  opposed  to  the  jus  pratorium 
by  the  name  of  ^jus  civile.* 

Liasmuch  as  the  jus  pr€etorium  grew  gradually,  or  was  i!i^^ 

formed  by  successive  edicts  of  many  successive  Prastors,  it  laoondit? 
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was  not  a  formal  system  or  digested  body  of  law,  but  an  in- 
condite collection  or  heap  of  single  and  insulated  rules.  No 
Prsetor  thought  of  legislating  systematically;  nor  would  his 
stay  in  office  have  allowed  him  to  legislate  systematically, 
altiaougih  the  opinion  of  the  public  had  favoured  the  at- 
tempt;  and  the  supreme  or  regular  legislature  had  inclined 
to  acquiesce  in  it. 

It  is  also  remarkable,  that  even  the  substantive  law  in- 
troduced by  the  Edicts  of  the  Praetors  was  implicated  with 
procedure. 

K  the  Praetor  gave  a  right  unknown  to  the  7*t«  ctwife,  he 
did  not  give  that  right  explicitly  and  directly.  He  promised 
or  declared,  through  the  medium  of  his  General  Edict,  that, 
in  case  any  party  should  be  placed  in  a  certain  position,  he, 
the  Praetor,  would  give  him  an  action,  or  would  entertain 
an  actiom,^  if  he  should  think  fit  to  bring  one.  If  the  Praetor 
abolished  a  rule  which  was  parcel  of  the  9W  dvUe^  he  did 
not  abolish  or  repeal  it  formally  or  explicitly.  He  promised 
or  declared,  through  the  medium  of  his  General  Edict,  that 
in  case  an  attempt  should  be  made  to  enforce  the  rule  by 
action,  he  would  empower  or  permit  the  defendant  to  ex- 
cept  to  the  plaintift  s  action,  or  to  defeat  the  plaintiflTs 
action  by  plea. 

The  actions  (or  rights  of  action)  created  by  the  Praetorian 
Edict,  are  fi-equently  styled  xUiles* 

They  are  also  frequently  styled  *  actiones  in  factum,'  or 
'  actiones  in  factum  conceptae.'  A  form  of  expression  which 
seems  to  have  arisen  from  a  peculiarity  in  the  form  of  pro- 
cedure. Where  an  action  was  founded  on  the /m«  cicile.,  it 
would  seem  that  the  plaintiff  not  only  stated  his  case,  but 
alleged  or  quoted  the  law  upon  which  he  rested  his  demand. 
Whence  such  actions  were  stj^led  actions  in  jus,  or  actions 

•  The  author,  apparently  following  Thibaut,  derives  the  word 
'  ntilis,'  as  applied  to  these  actions,  from  *  uti '  the  adverb,  because 
the  action  was  given  by  way  of  analogy  to  a  right  of  action  obtain- 
ing according  to  the  JU8  civile.  1  prefer  the  more  obvious  derivation. 
The  cause  moving  the  Praetor  to  grant  the  action  was  utiUty. 
*Utile  visum  est  •  ♦  •  quasi  in  rem  actionem  polliceri.'  D.  xliii. 
18.  (De  superficiebus)  1.  1.  §  1 : — and  the  action  is,  moreover, 
utilis  in  the  sense  of  bemg  really  available  in  contradistinction  to  the 
often  illusory  actions  of  the  civil  law.  It  is  certainly  hard  to  find  a 
passage  furnishing  the  elenchus ;  and  for  this  reason,  that  the  actiou 
IS  almost  invariably  given  by  way  of  analogy  as  well  as  on 
grounds  of  utility.  But  I  think  the  burden  of  proof  is  on  the  sup- 
porters of  the  more  ingenious  derivation,  and  I  am  not  aware  that  it 
is  supported  even  by  prima  facie  evidence  which  is  imequi  vocal. 
Still  less  am  I  aware  of  any  grammatical  analogy  for  it.  I  should 
be  surprised  by  the  discovery  of  an  obscure  fragment  containing  the 
word  *  quasilis.'  But  to  say  that  utisssmtasi  is  a  long  step  to  begin 
with.  The  idea  in  uti  is  not  analogy,  but  simiUirity  in  the  narrow 
sense  of  the  word :  uti—ita,  fitted  to  a  *  t'— R.  C. 
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tnyiM  cofMiept<B,  But  where  an  action  .was  founded  on  the 
jus  pruetoriumf  the  plaintiff  merely  stated  the  facts  without 
expressly  referring  to  the  law  which  gave  him  a  right  to  sue. 
And  since  the  actor  merely  detailed  tiie  facts,  his  action  was 
styled  an  action  infactumy  or  an  action  in  factum  concepta. 

Under  the  virtual  sovereignty  of  the  Emperors  or  Piinces, 
at  least  till  the  reign  of  Ha&an,  the  Pradtors  continued  to 
,  exercise  the  properly  legislative  powers  which  they  exercised 
liberd  republtcd.    But  with  this  difference. 

Liberd  remihlicdj  the  Praetors  exercised  those  legislative 
powers  W  the  express  or  tacit  authority  of  the  sovereign 
Roman  People,  After  the  virtual  dissolution  of  the  popular 
government;  the  Praetors  exercised  those  legislative  powers 
by  the  express  or  tacit  authority  of  the  Emperors  or  Princes j 
who  at  first  were  substantially  though  covertly,  and  at  length 
were  substantially  and  avowedly,  monarchs  or  autocrators 
in  the  Eoman  World. 

In  the  reign  of  Hadrian,  the  Jus  Pratoriunif  or  the  Prae- 
torian Edict,  underwent  a  considerable  change.  It  was 
amended  or  altered  by  the  jurisconsult  Julian,  and  was  then 
published,  by  the  command  of  Hadrian,  in  the  form  of  a 
body  of  rules  proceeding  immediately  from  the  sovereign. 
Talong  the  terms  written  and  umoritten  in  their  juridical  and 
improper  meanings,  the  jus  pratorium  passed  from  the  de- 
partment of  unwritten^  into  the  department  of  written  law. 

The  Praetorian  Edict,  as  published  by  the  command  of 
Hadrian,  was  styled  ^perpetuoly^  in  a  new  signification  of 
the  epithet.  It  was  now  not  onlv  perpetual  in  the  sense  of 
being  a  general  command  remainmg  in  force  for  the  Praetor's 
term  of  office,  as  distinguished  from  those  occasional  com- 
mands which  he  issued  judicially  in  regard  to  specific  cases. 
It  was  also  perpetual  in  the  sense  of  being  calculated  to 
endure  in  perpetuum,  or  until  it  should  be  abrogated  by 
competent  authority. 

Whether  the  Praetors  after  this  change  imder  Hadrian, 
continued  to  legislate  directly  (or  to  legislate  by  general 
edicts),  is  an  a^tated  and  doubtful  question.  But,  however 
this  may  be,  it  is  certain  that  the  Praetors  ceased  to  legislate 
directly  in  the  course  of  the  third  century. 

At  or  before  the  close  of  the  third  century,  the  direct 
legislation  of  the  Praetors,  and  also  the  legislation  of  the 
Populus,  Plebs,  and  Senate,  had  yielded  to  the  avowed  legis- 
lation of  the  virtual  monarchs  or  autocrators.  Thencefor- 
ward to  the  accession  of  Justinian,  the  living  Koman  Law 
was  drawn  exclusively  from  the  two  following  sources: 
namely,  the  general  and  special  Constitutions  of  the  Empe- 
rors or  Princes,  and  the  writings  of  the  jurisconsults  whose 
opinions  were  deemed  authoritative.  For  since,  in  the 
absence  of  an  Imperial  Constitution  to  meet  the  case^  the 
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Pabt  II.     tribunals  were  guided  by  the  exposition  of  principles  and 
-     •  solutions  of  cases  contained  in  the  writings  of  those  juris- 

consults; these  were  in  effect  equivalent  to  statute^  and 
judicial  decisions. 
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Arrangement 
of  the  Code 
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Having  sketched  the  history  of  the  Praetorian  Edict  to 
the  accession  and  reign  of  Justinian,  I  will  now  note  the 
efiect  of  its  stmcture  on  the  arrangement  of  his  Code  and 
Pandects,  ' 

The  Koman  Law,  as  it  was  left  by  Justinian,  lies  mainly' 
in  his  Code  and  Pandects :  it  having  been  the  intention  of 
their  imperial  projector,  that  they  should  comprise  the  whole 
of  the  Koman  Law  which  should  obtain  thereafter  in  the 
Empire. 

His  Institutes  are  properly  a  hornbook  for  the  instruction 
or  institution  of  students;  but  since  its  publication  was 
suhaequent  to  the  publications  of  the  Code  and  Pandects,  it 
was  regarded  as  a  source  of  law,  in  so  far  as  it  conflicted 
with  those  two  compilations,  or  was  concerned  with  matters 
for  which  those  two  compilations  had  not  provided. 

The  publications  of  his  Code,  Pandects,  and  Listitutes, 
completed  the  design  of  the  imperial  reformer.  His  Novels, 
or  new  Constitutions,  were  published  subsequently ;  and  are 
merely  partial  supplements,  or  partial  correctives,  to  the 
three  compilations  embraced  by  Ins  original  project. 

His  Code  is  composed  partly  of  edictal  or  general  consti- 
tutions (t.6.  statutes;,  made  and  published  by  the  Koman 
Emperors  or  Princes  in  their  quality  of  sovereign  legislators ; 
and  partly  of  special  constitutions  (i,e,  judicisd  decretes  and 
orders)  is6;ued  by  Roman  Emperors  in  tneir  qualify  of  sove- 
reign administrators. 

His  Pandects  are  almost  entirely  composed  of  excerpts 
from  writings  by  jurisconsults.  Some  of  these  excerpts  are 
didactic  expositions,  in  general  or  abstract  terms,  of  laws  or 
principles  of  law.  Others  are  mere  resolutions  of  specific  or 
particular  questions.  As  having  been  adopted  and. published 
as  law  by  Justinian,  (who  was  sovereign  in  the  Koman 
World,)  these  general  expositions  and  particular  resolutions 
are  properly  statutes  and  judicial  decisions ;  although  those 
characters  cannot  be  properly  attributed  to  them  as  being 
the  productions  of  their  original  authors. 

Each,  therefore,  of  these  two  compilations  is  a  compound 
of  statute  and  judiciary  law :  being  partly  a  collection  of 
statutes  proceeding  immediately  from  a  sovereign  legislator, 
and  partly  a  collection  of  judicial  decisions  proceeding  im- 
mediately from  a  sovereign  judge. 

The  order  or  arrangement  of  each  of  these  two  compila- 
tions is  copied  from  the  order  of  the  Perjpetual  Edict :  that 
is  to  say,  the  Praetorian  Edict,  (or  chain  of  praetorian  edicts,) 
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as  altered  by  the  jurisconsult  Julian,  and  published  as  Law 
by  the  Emperor  Hadrian. 

This  appears  from  the  Cotnmissionj  (to  adopt  a  modem 
expression,^  prefixed  to  the  Pandects,  and  smed  '  2>e  Om- 
ceptione  Dtgestorum,^  By  this  Commission,  Justinian  com- 
mands Tribonian  and  his  associates  to  arrange  the  selected 
excerpts, '  tam  secundum  nostri  constitutionem  codicis,  quam 
edicti  perpetui  imitationem.' 

It  18  probable  that  the  order  of  the  Code  and  Pandects 
imitated  the  order  of  the  Perpetual  Edict,  for  the  following 
reasons  or  causes. 

In  the  first  place :  No  attempt  had  been  ever  made  to 
collect  and  arrange  the  Laws  of  the  Populua  or  IM»,  nor 
the  consults  of  the  Senate,  nor  the  constitutions  of  the 
Emperors,  nor  the  judicial  decisions  of  the  subordinate  tri« 
bunals.  Consequently,  The  order  of  the  Prestorian  Edict 
(which,  though  a  shapelesa  mass  of  occasional  and  insulated 
rules,  was,  at  least,  a  collection  of  rules),  was  the  only  known 
model  for  the  arrangement  of  the  projected  compilations. 
And,  Tribonian  and  his  associates  oeing  nninyentiye  and 
servile  copiers,  ordered  the  matter  of  their  compilations 
according  to  the  solitary  pattern  which  the  Edict  presented 
to  their  imitation.  In  the  Institutes  indeed  they  followed 
Gains  in  the  scientific  or  systematic  method  pursued  by 
that  most  eminent  Classical  Jurist  in  his  elementary  treatise 
for  the  instruction  of  students.  In  this  too  they  were  servile 
copiers.  And  as  this  scientific  method  had  neyer  in  faict 
been  observed  by  any  but  institutional  writers^  they  never 
thought  of  pursuing  it  in  the  composition  of  those  laiger 
compilations  which  were  destined  to  embrace  the  detail  of 
Justinian's  legislation. 

In  the  second  place :  Many  of  the  writings  of  the  juris- 
consults whose  opinions  were  deemed  authoritative,  were 
running  annotations  or  commentaries  on  the  ju8pratorium. 
The  arran^ment  of  the  Edict  was  therefore  familiar  to 
practising  lawyers,  and  afforded  some  convenience  on  that 
account. 

Since  the  contents  of  the  Code  and  Pandects  were  ar- 
ranged according  to  the  order  of  the  Prastorian  Edict,  their 
arrangement  has  as  little  pretension  to  the  name  of  system- 
atic as  if  it  were  merely  alphabetical. 

By  many  modem  writers,  it  is  supposed  that  the  changes, 
which  the^PrcBtors  wrought  in  the  Koman  Law,  were  intro- 
duced/?er  artes  (or  surreptitiously),  and  were  a  cheat  upon 
the  soyerei^  legislature. 

It  is  said,  for  example,  by  Heineccius,  in  his  excellent 
Antiquities  of  the  Roman  Law ; 
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PabtII.  'Quamvis  vero  Praetores   initio  magistratus  in    legea 

'  — r— -'   jurarent:  revera  tamen  leges   edictis  suis  evertebant  sub 

specie  sequitatis.     Utebantur  banc  in  rem  variis  artibiis, 

veluti^<«Vmt&t« ;  quando,  verbi  gratia,  fingebant,  rem  iisu- 

captam,  quae  usucapta  baud  esset,  vel  contra,  etc.'  * 

Now  when  tbe  Praetor  declared  by  bis  Edict, '  that,  in 
certain  cases,  a  thing  acquired  by  usucapion  would  be  by 
him  considered  as  not  having  been  so  acquired,'  he  abrogated 
a  portion  of  theytw  drnle  avowedly  and  openly.  And  all 
the  fictions  by  which  the  Praetors  upset  the  rwa  dmUy  were 
just  as  palpable  as  that  to  which  I  now  nave  adverted. 
They  commonly  consisted  in  feigning  or  assuming, '  that 
something  which  obviously  was^  was  not ;  or  that  something 
which  obviously  was  not^  was.^  It  is  ridiculous  to  suppose 
that  such  fictions  could  deceive,  or  were  intended  to  deceive : 
or  that  the  authors  of  such  innovations  had  the  purpose  of 
introducing  them  covertly. 

The  reason  of  fictions  having  been  employed  by  the 
Praetors  as  subordinate  legislators  and  by  subordinate  judges 
in  our  own  country  appear  to  be  twofold : — 1st,  A  respect 
for  the  law  which  they  virtually  changed :  2ndly,  A  wish 
to  conciliate  the  lovers  of  things  ancient. 

There  is  another  class  of  fictions  for  which  it  is  more 
difficult  to  account :  c.^.,  the  fiction  of  the  English  Law, 
'  that  the  husband  and  wife  are  one  person : '  or  that  of  the 
Koman  Law,  'that  the  wife  is  the  dattffhter  of  her  husband.' 
These  probably  owe  their  origin  to  ignorant  attempts  on 
the  part  of  judges  or  lawyers  to  account  for  laws  originating 
in  customs  belonging  to  an  ancient  form  of  society,  but  re- 
pudiated by  modem  sentiments. 

That  the  direct  legislative  power  assumed  by  the  Praetors 
was  not  tLSurped  and  was  not  assumed  coveHly,  will  also 
amply  appear  from  the  following  obvious  considerations! 

It  was  assumed  and  exercised,  from  the  beginning,  with 
the  tacit  approbation,  although  not  by  the  direct  authority 
of  the  sovereign  Boman  People.  For  the  law  made  by  the 
Praetors,  in  the  exercise  of  this  legislative  power,  was 
express  statute  law  made  and  published  conspicuously  under 
the  eyes  of  the  people,  whose  interests  it  concerned,  and 
who,  by  an  expression  of  their  will,  might  have  abolished 
it,  and  called  its  makers  to  account. 

Add  to  this,  that  it  was  made  and  published  under  the 
eyes,  and  therefore  with  the  approbation,  of  the  Tribimes  of 
the  people :  who  by  their  veto  might  have  prevented  it  from 
taking  efiect,  and  forced  its  authors  to  recall  it. 

And  though  the  legislative  power  exercised  by  the 
Praetors  was  not  assumed  in  the  oeginning  by  the  direct 
authority  of  the    people,    it    afterwards    was    sanctioned 

*  Antiq.  Rom.  Syntagma.    £d.  Haubold.  Lib.  I.  Tit.  2.  c,  24. 
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directly  by  acts  of  the  sovereign  legislature.  For  number-  Lbot. 
less  Ugei  of  the  popultM  and  piebs,  with  numberless  cormiUs 
of  the  senate,  assume  that  the  jus  praetorium  is  parcel  of  the 
Homan  law,  and  accommodate  their  enactments  to  its  pro- 
visions :  just  as  Acts  of  our  own  Parliament  are  moulded 
and  fashioned  on  the  judge-made  law  of  the  tribunals. 

The  obvious  truth  is,  that  in  Home  (as  in  most  other 
communities),  powers  of  legislation,  direct  and  judicial, 
were  assumed  and  exercised  by  subordinate  judges  *,  at  first 
with  the  tacit  approbation,  and  in  time  by  the  direct  au- 
thority, of  the  sovereign  legislature. 

In  almost  every  community,  such  has  been  the  incapacity, 
or  such  the  negligence,  of  the  sovereign  legislature,  that 
unless  the  work  of  legislation  had  been  pexiormed  mainly 
by  subordinate  judges,  it  would  have  been  performed  most 
ineffectually  or  not  at  all. 

Perceiving  this  palpable  truth,  the  sovereign  legislature, 
in  almost  every  community,  has  permitted  and  authorised 
subordinate  judges  to  permrm  legislative  functions.  And 
while  law  made  by  subordinate  judges  has  thus  obtained, 
in  almost  every  community,  on  account  of  its  obvious 
utility,  ihe  jvLB  praetorium  was  peculiarly  acceptable  to  the 
Koman  people,  because  (although  judge-made)  it  was  not 
judiciary  law  imbedded  in  a  heap  of  particular  decisions,  but 
was  clear  and  concise  statute  law,  really  serving  as  a  guide 
of  conduct.  In  the  Digests,  it  is  favourably  contrasted,  for 
this  very  reason,  with  judiciary  law :  the  certainty  of  the 
one  being  opposed  to  the  comparative  imcertainty  and  ex 
post  facto  operation  of  the  other. 

*■  Ma^tratus  quoque  (says  Pomponius)  jura  reddebant. 
Et  ut  scirent  cives,  quod  jus  de  quaque  cau8&  quisque  dic- 
turus  esset,  seime  pr<Bniunirentf  edicta  magiscratus  propone- 
bant :  quae  edicta  prsetorum  jus  honorarium  constituenmt.' 
Lord  Coke's  redactions  (if  authorised)  would  have  strongly 
resembled  Prsetorian  Edicts,  and  been  statute  law :  for  law 
given  in  general  formulae  is  statute  law. 

It  is  to  be  regretted,  that  the  legislative  power  of  the  judges 
is  not  exercised  directly  and  avowedly  wiUi  us,  as  it  was  in 
Rome  *,  that  judge-made  law  is  not  made  in  the  form  of 
statute  law,  but  in  that  of  judiciary  law ;  that  our  Courts  do 
not,  like  the  Praetors,  express  and  publish  their  law  in  the  form 
of  general  rules,  and  thus  legislate  openly  instead  of  covertly. 

The  incapacity  of  a  sovereign  legislature  to  perform  m 
detail  the  business  of  legislation  is  inherent  in  the  constitution 
of  most  societies.  The  incapacity  inherent  in  a  hereditary 
monarchy  is  obvious.  Legislatures  consisting  of  numerous 
bodies  have  also  peculiar  incapacities,  which  obviously  are  in- 
creased in  proportion  to  the  number  to  be  convened ;  and 
which  especially  affected  such  legislatures  as  the  assemblies 
of  the  popultLS  and  plebs  at  Eome. 
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Pabt  U.  The  business  of  legislation  ought  to  be  performed  by 

^      •  persons  at  once  thoroughly  versed  in  the  sciences  of  juiift- 

prudence  and  legislation,  and  in  the  particular  system  of  the 
given  community:  The  sovereign  legislature  merely  au- 
thorising and  diecking,  and  not  anecting  to  legislate 
itself.  The  difficulty  in  our  country  in  carrying  out  sudi 
a  mode  of  legislating,  as  well  as  of  allowing  judges  to 
legislate  directly,  arises  from  constitutioTial  jealousy )  a  feel- 
ing which  is  al^urdly  capricious  in  the  objects  selected  for 
its  aversion. 

I  may  here  remark  upon  a  strange  inconsistency  of 
Hugo  and  other  German  jurists,  who  are  ^at  enemies  of 
codes,  and  admirers  of  customary  law,  as  bemg  made  by  the 
people  themselves,  but  who  yet  profess  the  greatest  admira- 
tion of  the  Boman  Law. 

As  lovers  of  customary  law,  they  depreciate  statute 
law  generally,  and  especially  abhor  codes,  or  compact 
and  systematic  bodies  of  law.  As  historians  and  ad- 
mirers of  the  Roman  Law,  they  insist  (and  justly  insist) 
on  those  excellencies  of  the  jm  prtBtorium  which  I  have 
briefly  stated  or  suggested.  Tliey  do  not  perceive  that  those 
excellencies  belong  to  it  ^  being  a  faint  appj'oach  to  a  code : 
and  that  they  belong  to  a  well-made  code  in  a  degree  in- 
comparably mgher. 
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LECTURE  XXXVI. 
Jus  Praetorium  and  English  Equity  Compared, 

It  has  been  imagined  by  many,  that  the  distinction 
between  Law  and  Equity  is  necessary  or  essential)  or,  in 
other  words,  that  every  system  of  positive  law  is  distinguished 
or  distinguishable  into  Law  and  Equity.  But,  in  truth, 
the  distinction  is  merely  historical  and  confined  to  the  par- 
ticular systems  of  some  societies.  And  the  equity  obtaining 
in  any  of  the  systems  to  which  the  distinction  is  confined, 
is  widely  difierent  from  the  equity  obtaining  in  any  of  the 
rest. 

So  far  is  the  distinction  from  being  universal  and  neces- 
sary, that  I  believe  it  is  nearly  confined  to  the  Roman  and 
English  Law :  comprising  in  the  phrase  '  English  Law '  the 
law  of  those  Amencan  states  which  have  borrowed  from 
the  English  system  a  great  part  of  their  law  and  with  it  the 
distinction  between  Law  and  Equity  in  the  English  sense 
of  the  terms. 


*  Equity  *  of  English  Courts,  3 1 

In  other  particular  systems  there  is  equity  in  the  various       Leot. 
senses  before  mentioned : — judicial  impartiality : — impartial     XXXV! 
maxims  of  legislation : — the  arbitrium  of  the  judge : — the    '       ' 
parity  or  analogy  which  is  the  ground  of  the  so-caUed  inter- 

Eretation  ex  reUtone  legis.  But  there  is  no  body  of  positive 
iw,  distinguished  by  the  name  of  equity,  and  opposed 
under  that  denomination,  to  other  pomons  of  the  legal 
system. 

In  France,  for  example,  the  mrSts  riglementaireSf  issued 
by  the  ancient  parliaments,  bore  a  close  resemblance  to  the 
edicts  of  the  Roman  Praetors.  For  they  were  properly 
statutes,  not  concerned  exclusively  with  mere  procedure  or 
practice,  and  often  annulling  or  modifpng  laws  proceeding 
unmediately  from  the  sovereign  legislature.  But  the  law 
so  made  never  acquired  the  name  of  Equity ;  nor  was  it,  I 
believe,  distinguished  from  the  rest  of  tne  legal  system,  by 
any  appropriate  denomination:  nor  was  there  ever  in  France 
any  body  of  law  styled  Equity  in  a  sense  resembling  the 
English  sense  of  the  word. 

The  origin  and  history  of  the  peculiar  Courts  in  this 
country,  styled  Courts  of  Equity,  has  been  given  with  great 
clearness  by  Blackstone,  in  probably  the  best  chaj^ter  of  his 
whole  wort.  From  the  facts  detailed  by  him,  it  is  obvious 
that  equity  arose  from  the  sulkiness  and  obstinacy  of  the 
Common  Law  Courts,  which  refused  to  suit  themselves  to 
the  changes  which  took  place  in  opinion  and  in  the  circum- 
stances of  society.  If  the  Courts  of  Common  Law  had  not 
refused  to  introduce  certain  rules  of  law  or  of  procedure 
which  were  required  by  the  exigencies  of  society,  the  equi- 
table or  extraordinary  jurisdiction  of  the  Chancellor  would 
not  have  arisen,  and  the  distinction  between  Law  and  fk^uity 
would  never  have  been  heard  of.  If,  for  instance,  the  Com- 
mon Law  Courts  would  have  extorted  evidence  from  the 
parties,  plaintiffs  would  not  have  had  recourse  to  the  Chan- 
cellor to  obtain  the  power  of  interrogatincf  the  defendant.  . 
If;  again,  the  Common  Law  Courts  would  have  consented 
to  enforce  certain  trusts  *,  trusts  as  a  subject  of  the  juris- 
diction of  Courts  of  Equity  would  never  have  been  heard 
of.  There  would  indeed  have  been  trusts,  and  suits  in  rela- 
tion to  trusts,  these  being  involved  in  almost  all  law,  but 
those  particular  classes  of  trusts  which  are  enforced  by 
Courts  of  Equity  would  never  have  been  heard  of,  as  dis- 
tinguished from  others. 

Not  only  is  this  verbal  distinction  peculiar  to  the  Eoman 
and  to  the  English  Law,  but  it  means  in  each  of  those  sys- 
tems, something  peculiar  to  those  systems  respectively. 

From  the  historical  sketch  given  in  former  Lectures^  it 
has  been  seen  how  peculiar  was  the  origin  of  the  Prsetonan 


312 


Law :  Sources  and  Modes^ 


Differences 

between 

Romanand 

English 

Sqolty. 


PabtII.     law.     The  history  of  the  equitable  juiisdiction    of  the 
-'    •    -'   English  Chancellors  may  be  found  in  the  Oommentaries  of 
Sir  William  Blackstone,  and  in  a  work  of  Ohief  Baron 
GHbert. 

I  shall  Contrast  the  two  systems,  for  the  purpose  of 
showing  how  dissimilar  they  are,  and  of  adding  a  few  short 
remarks. 

The  first  difference  is,  that  the  Pnetorian  Equity  was  ad- 
ministered by  the  ordinary  civil  tribunals ;  English  Equity, 
by  an  exceptional  or  extraordinary  tribunal.* 

A  second,  and  still  more  important,  difference  Is,  that  the 
equity  administered  by  the  Koman  praetors  was  Btatnte  law, 
or  law  expressed  and  published  in  an  abstract  or  general 
form :  whereas  Chancery  law  is  for  the  most  part  not  statuUf 
hut  judiciary  law. 

A  third  distinction  is  that  the  subjects  with  which  Free- 
torian  Equity  and  English  Equity  are  conversant  are  widely 
different.  I  shall  merely  mention  two  or  three  remarkable 
cases. 

By  the  ancient  law  of  Home  succession  ab  wtestato  was 
confined  exclusively  to  agnates — males  related  through  males. 
The  Praetors,  by  gradual  innovations,  altered  the  whole  law  on 
this  subject,  by  letting  in  cognates  or  relations  in  the  female 
line  in  preference  to  remoter  agnates.  The  law  on  this  sub- 
ject, as  laid  down  in  Justinian's  Code  and  Novels,  is  entirely 
copied  from  the  praetorian  equity ;  and,  transmitted  through 
the  mediimi  of  the  Canon  law,  forms  the  foimdation  of  the 
law  obtaining  on  this  great  subject  in  England  and  through- 
out Europe. 

Under  the  influence  of  similar  good  intentions  the  Praetors 
gradually  limited  the  power  of  testamentary  bequest.  By 
the  Twelve  Tables  a  testator  was  empowered  to  dispose  of  his 
property  ad  libitum,  f 

The  praetors  afterwards  took  upon  themselves  to  set 
aside  wills  by  which  a  father  disinherited  his  children ;  and 
afterwards  gave  the  children,  in  spite  of  the  will,  a  certain 
portion.  This  was  the  origin  of  the  legitima  portio  of  the 
Koman  Law,  the  Ugitime  of  French  Law.  Li  time  this 
determinate  portion  came  to  be  adopted  by  the  sovereign 


*  This  is  changed  (at  least  in  name)  by  the  Judicature  Act  of 
1873,  the  operation  of  -which  is  postponed  for  the  present.  As, 
however,  Courts,  which- will  be  practically  Courts  of  Law  and  Courts 
of  Equity,  will  for  some  years  continue  to  sit  at  Westminster  and 
Lincoln's  Inn  respectively,  the  *  fusion '  of  Law  and  Equity  which  is 
imperfectly  attempted  in  that  Act  will  be  still  more  imperfectly 
carried  out  in  practice. — R.  C. 

t  A  different  view,  however,  of  the  original  intention  of  this  law 
of  the  Twelve  Tables  will  be  found  in  the  able  and  ingenious  chapter 
on  the  history  of  testamentary  succession  in  Maine's  Ancient  Law. 
— R.  C. 


English  and  Prcetorian  Equity,  31; 

legislature,  and  now  obtains  as  law  in  probably  every  country       Lbot* 
in  Europe  except  England.*  XXXVt. 

Our  Courts  of  Equity  have  never  meddled  with  the  sub-  '     " 

ject  of  succession  or  with  that  of  testamentary  disposition. 
The  maxim,  cequitaa  sequitur  legem  has  on  these  subjects  been 
strictly  adhered  to. 

On  the  other  hand,  one  of  the  principal  subjects  of  the 
jurisdiction  of  our  Courts  of  Equity,  is  wnat  are  called  tech- 
nically trusts :  not  that  trusts  are  peculiar  to  equity,  since 
they  are  of  the  essence  of  all  law  whatever ;  but  that  there 
are  certain  trusts  which  are  not  enforced  by  the  ordinary 
tribunals.  In  the  Roman  Law  there  were  also  what  were 
called  Jideicommissa,  equivalent  to  trusts ;  but  these,  it  is 
remarkable  that  the  tribunals  and  the  prsetors  themselves 
would  not  enforce ;  they  were  first  enforced  by  the  Emperors. 
Thus,  then,  one  of  the  chief  subjects  of  the  equity  jurisdic- 
tion of  the  Chancellor  was  completely  excluded  from  that  of 
the  Roman  Prsetor. 

The  only  resemblances  between  Roman  and  English  equity, 
are,  in  fact,  two.  First,  they  both  are  unsystematic  in  their 
form,  and  were  introduced  by  gradual  innovations.  Neither 
of  them  is  a  system  of  Law.  It  is  impossible  to  give  any 
idea  of  either,  in  general  or  abstract  expressions.  In  ordcnr 
to  convey  any  notion  of  them,  it  is  necessary  to  enter 
into  the  whole  extent  of  the  details.  The  notion  that 
there  is  any  essential  or  necessary  distinction  is  the  merest 
absurdity. 

The  other  resemblance  is,  that  in  both  cases  the  party 

*  I  should  think  it  probable  that  the  Uptime  of  the  old  French 
4aw  as  it  existed  in  the  Pa^s  de  CoutumCf  had  a  more  homely,  though 
not  less  venerable  origin,  m  the  archaic  notion  of  the  community  of 
^oods  in  the  family  subject  to  the  right  of  administration  of  the 
husband  and  father.  To  a  similar  origin,  and  not  to  a  Roman 
source,  I  think,  should  be  referred  that  division  of  the  moveable 
goods  which  in  the  twelfth  century  was  common  to  England  and 
.^^'cotland,  and  which  in  the  latter  country  remains  unchanged  to  this 
day.  The  division  is' tripartite,  if  wife  and  children  both  survive ; 
bipartite,  if  wife  only  or  children  only.  One  share  is  subject  to  the 
disposal  of  the  deceased ;  the  remaining  shares  belong  to  the  wife  and 
children  respectively.  The  children's  share,  in  Scotch  law,  was 
anciently  and  properly  described  as  the  bairns*  part ;  but  when  the 
study  of  the  civil  law  became  prevalent,  it  was  improperly  and  by 
analogy  styled  the  legitim.  The  division  obviously  corresponds 
neither  to  the  quarto  legitima  of  the  middle  Roman  law,  nor  to  the 
rule  adopted  by  Justinian.  It  is  indeed  not  unlikely  that  the  prin- 
ciple of  legitim  introduced  by  the  Praetors  was  part  of  the  jus  gentium 
wnich  they  observed  to  prevail  as  custom  in  surrounding  nations — a 
custom  which  had  been  virtually  abrogated  at  Rome  itself,  owing  to 
thei  sweeping  terms  of  the  law  of  the'^elve  Tables.  The  shares  of 
the  wife  and  children  appear  to  have  vanished  in  England  owing  to 
the  accident  of  their  having  been  marked  by  the  ambigaoua  word 
roHonabiies partes  (see  Blackstone,  vol.  ii.  p.  492). — R.  C. 
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Pabt  II.     said  to  administer  equity  affects  not  to  alter  the  other  sys- 
-     ■  tern,  but  to  correct  or  supply  its  deficiencies.    In  ostent,  or 

to  appearance,  the  law  which  is  superseded  still  continues  to 
exist ;  so  that  there  are  two  systems  existinor  at  the  same 
time/contaming  contmry  provisions  as  to  the  same  matter; 
one  of  them  the  shadow  of  a  law  which  has  been  superseded 
but  is  feigned  still  to  exist  as  law,  the  other  the  law  which 
has  superseded  it. 
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LEOTURE  XXXVII. 
Statvte  and  Judiciary  Law. 

In  the  following  discourse,  I  shall  call  your  attention  to 
a  few  of  the  numerous  differences  which  distinguish  gtattUe 
law  (or  law  made  by  direct,  or  proper  l^slation)  from,  judi- 
ciary law  (or  law  made  by  judicial,  or  improper  legislation). 
And  having  stated  or  suggested  a  few  of  those  numerous 
differences,  I  shall  remark  upon  the  advantages  and  disad- 
vantages of  judicial  or  improper  legislation,  and  the  possi- 
bility of  excluding  that  prevalent  mode  of  legislation,  by 
means  of  codes,  or  systems  of  statute  law. 

By  the  opposed  expressions  '  statute  law  *  and  'judiciary 
law/  I  point  at  a  difference,  not  between  the  sources  from 
which  law  proceeds,  but  between  the  modes  in  which  it 
begins.  By  the  term  '  statute  law,*  I  mean  any  law  (whether 
it  i)roceed  from  a  subordinate,  or  from  a  sovereign  source) 
which  is  made  directly,  or  in  the  wuy  of  proper  legislation. 
By  the  term '  judiciary  law,'  I  mean  any  law  (whether  it  pro- 
ceed from  a  sovereign,  or  a  subordinate  source)  which  is  made 
indirectly,  or  in  the  way  of  judicial  or  improper  legislation. 

I  must  here  interpose  a  remark  upon  the  phrase  Mudi- 
ciary  law.'  In  using  it  I  have  the  authority  of  Bentnam; 
who  styles  the  law  which  is  made  by  judges,  as  properly  and 
directly  exercising  their  judicial  functions, '  judiciary  law.' 
In  the  language  of  the  French  Code,  too,  the  judicial  deci- 
sions of  judges  are  opposed  under  the  names  *  arrets  yiwft- 
ciaires '  to  their  '  arrets  g^n^raux  et  r^glementaires,'  ».e.  their 
statute  laws.  The  phrase  jW«cta^  law  has  been  applied  by 
Sir  Samuel  Romilly  and  others,  and  would  answer  the  pur- 
pose nearly  as  well.  Unwritten  law  is  inappropriate  as  well 
as  ambiguous,  as  has  been  already  pointed  out.  '  Common ' 
law  is  inadequate,  as  not  comprising  the  whole  of  judiciary 
law.  Judge-made  law  will  not  do,  because  it  woula  include 
the  statute  law  made  by  subordinate  judges. 

The  principal  or  leading  difference  between  those  kinds  of 
law  which  I  thus  mark  by  the  terms  statute  BivA  judiciary 
law  is,  I  apprehend,  the  following : 


Statute  and  yudiciary  Law. 
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A  law  made  judicially,  is  made  on  the  occasion  of  a  judi- 
cial decision.  Tlie  direct  or  proper  purpose  of  its  immediate 
author  is  the  decision  of  the  specific  case  to  which  the  rulis 
is  applied,  and  not  the  establishment  of  the  rule.  Inasmuch 
as  tne  grounds  of  the  decision  may  serve  as  grounds  of  deci- 
sion in  i^iture  and  similar  cases,  its  author  legislates  substan- 
tially or  in  effect :  and  his  decision  is  commonly  determined 
by  a  consideration  not  only  of  the  case  before  him,  but  of 
the  effect  which  the  grounds  of  his  decision  may  produce  as 
a  general  law  or  rule.  But  his  direct  and  proper  purpose  is 
not  the  establishment  of  the  rule,  but  the  decision  of  the 
specific  case.  He  legislates  as  propei'hj  judging ^  and  not  as 
properly  legislating, 

A  statute  law  is  made  solely  and  professedly  as  a  law  or 
rule.  It  is  not  the  instrument  or  mean  of  deciding  a  specific 
case,  but  is  intended  solely  to  serve  as  a  rule  of  conduct, 
«nd  therefore  to  guide  the  tribunals  in  their  decisions  upon 
classes  of  cases. 

The  principal  difference,  therefore,  between  statute  and 
judiciary  law,  lies  in  a  difference  between  the  forms  in  which 
they  are  respectively  expressed, 

A  statute  law  is  expressed  in  general  or  abstract  terms, 
or  wears  the  form  or  shape  of  a  law  or  rule. 

A  law  (or  rule  of  law)  made  by  judicial  decisions,  exists 
nowhere  in  a  general  or  abstract  form.  It  is  implicated 
with  the  peculiarities  of  the  specific  case  or  cases,  to  the 
adjudication  or  decision  of  which  it  was  applied  by  the 
trimmals;  and  in  order  that  its  import  may  be  correctly 
ascertained,  the  circumstances  of  the  cases  to  which  it  was 
applied,  as  well  as  the  general  propositions  which  occur  in 
tne  decisions,  must  bd  observed  and  considered.  The 
reasons  given  for  each  decision  must  be  construed  and 
interpreted  according  to  the  facts  of  the  case  by  which 
th(K»  reasons  were  elicited;  rejecting  as  of  no  autho- 
rity any  general  propositions  which  may  have  been  stated 
by  the  judge,  but  were  not  called  for  by  the  facts  of  the 
case,  or  necessary  to  the  decision.  The  reasons  when  so 
ascertained  must  then  be  abstracted  from  the  detail  of  cir- 
cmnstances  with  which  in  the  particular  case  they  have  been 
implicated.  Looking  at  the  reasons  so  interpreted  and 
abstracted,  we  arrive  at  a  ground  or  piinciple  of  decision, 
which  will  apply  imiversally  to  cases  of  a  class,  and  which, 
lilre  A  statute  law,  may  serve  as  a  rule  of  conduct. 

Without  this  process  of  abstraction,  no  judicial  deci- 
sion can  serve  as  a  guide  of  conduct,  or  can  be  applied  to  the 
solution  of  subsequent  cases.  For  as  every  case  has  features 
of  its  own,  and  as  every  judicial  decision  is  a  decision  on  a 
specific  case,  a  judicial  decision  as  a  whole,  (or  as  considered 
m  concretOf)  can  have  no  application  to  another,  and,  there- 
fore, a  different  case. 

p  2 


Lkct. 
XXXVII. 

— — . — — ^ 

statute  and 
judiciary  law. 


The  piiQCipal 
diflterenee  be- 
tween  statute 
and  judiciary 
law  lies  in  a 
difference 
between  the 
forms  in 
which  they 
are  respec- 
tively ex- 
pressed. 


3i6 


Laiv :  Sotirccs  and  Modes. 


Paki  II.  And  here  I  will  remark  (before  I  proceed  further)  an 

^~    •       '    enormous  fault  of  Justinian's  Pandects  and  Code,  considered 

ftiSu°o/Se"'  ^  *  ^^^  0^  *^®  modern  acceptation  of  the  term :)  that  is  to 
Paiidectt  and  say,  as  a  Dody  of  general  rules. 

•ideredMa  I  showed  in  a  previous  Lecture,  by  a  description  of  the 

coOf^  matter  of  the  Code  and  Pandects  (p.  306  supra),  that  each 

of  those  two  compilations  is  a  compound  consisting  partly 

of  statute  and  partly  of  judiciary  law. 

I  now  proceed  to  show  that  the  principles  of  construction 
or  interpretation  of  rules  of  these  two  classes  is  essentially 
diverse.  The  primary  index  to  the  intention  with  which  a 
statute  was  made,  or  the  primary  guide  for  the  interpreta- 
tion of  a  statute,  is  the  literal  and  grammatical  sense  of  the 
words  in  which  it  is  expressed.  It  is  true  that  if  the  literal 
meaning  is  indeterminate  or  ambiguous,  the  interpreter  may 
seek  in  other  indicia,  the  intention  of  the  legislature ; — ^for 
example,  in  the  reason  of  the  statute,  as  indicated  by  the 
statute  itself ;  in  the  reason  of  the  statute,  as  indicated  by 
its  history — the  misclnef  to  be  remedied ;  or  in  the  clear 
enactments  of  other  statutes  made  by  the  same  legislature 
in  pan  niaterid. 

But  if  he  be  able  to  discover  in  the  literal  meaning  of 
the  words  any  definite  and  possible  purpose,  he  conunonly 
ought  to  abide  by  the  literal  meaning  of  the  words,  though 
it  vary  from  the  other  indices  to  the  actual  intention  of  tne 
legislature.  For,  the  statute  being  framed  for  the  very  pur- 
pose of  laying  down  a  rule  to  guide  the  tribunals,  it  must 
be  assumed  that  the  terms  in  which  the  law  is  expressed 
were  carefully  measured.  If  the  interpreter  might  ad  libitufn 
desert  the  literal  meaning,  it  would  be  impossible  for  the 
legislator  to  express  his  meaning  in  terms  wnich  would  cer- 
tainly attain  their  end. 

But  the  primary  index  to  a  rule  created  by  a  judicial 
decision  is  not  the  grammatical  sense  of  the  very  words  or 
terms  in  which  the  ludicial  decision  was  pronounced  by  the 
legislating  judge :  Still  less  is  it  the  grammatical  sense  of 
the  very  words  or  terms  in  which  the  legislating  judge  ut- 
tered his  general  propositions.  As  taken  apart  (or  by  them- 
selves), and  as  taken  with  their  literal  meaning,  the  terms 
of  his  entire  decision  (and,  afortioHj  the  terms  of  his  gene- 
ral propositions)  are  scarcely  a  clue  to  the  rule  which  his 
decision  implies.  In  order  to  an  induction  of  the  rule  which 
his  decision  implies,  their  literal  meaning  should  be  modified 
by  the  other  indices  to  the  rule,  from  the  very  commence- 
ment of  the  process.  From  the  very  beginning  of  our  en- 
deavour to  extricate  the  implicated  rule,  we  should  construe 
or  interpret  the  terms  of  his  entire  decision  and  discourse, 
by  the  nature  of  the  case  which  he  decided ;  and  we  should 
construe  or  interpret  the  terms  of  his  general  or  abstract 
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SropOBitions,  by  the  various  specific  peculiarities  which  the       Lect. 
ecision  and  case  must  comprise.    For  it  is  likely  that  the    XXXV] 
terms  of  his  decision  were  not  very  scrupulously  measured,    ^       ' 
or  were  far  less  carefully  measured  than  those  01  a  statute ; 
insomuch  that  the  reasons  for  his  decision,  which  their  literal 
meaning  may  indicate,  probably  tally  imperfectly  with  the 
reasons  upon  which  it  was  founded.    And  his  general  pro- 
positions are  impertinent,  and  ought  to  have  no  authority, 
unless  they  be  imported  necessarily  (and  therefore  were  pro- 
voked natiirally)  by  his  judicial  decision  of  the  very  case 
before  him.    It  is  even  unnecessary  that  the  general  grounds 
should  be  expressed  by  the  judge.     In  which  case,  tne  only 
index  is,  the  specialities  of  the  decision  as  construed  by  (or 
receiving  light,  from)  the  nature  of  the  case  decided.    An 
inference  ex  ret  naturd. 

Now  not  only  does  a  large  portion  of  the  Code  and  Pan- 
dects consist  of  judicial  decisions  or  opinions  which,  having 
the  sanction  of  the  Imperial  Compiler,  are  tantamount  to 
judicial  decisions,  but  what  is  worse,  the  portion  of  the 
Code  and  Pandects  which  consists  of  such  decisions  and 
opinions,  is  constructed  with  so  little  reflection  and  so  little 
skill,  that  the  g««eral  reasons  or  principles  which  were  the 
bases  of  the  decisions  and  opinions  are  often  extremely  un- 
certain. For,  in  order  (it  may  be  presumed)  to  attain  con- 
ciseness, or  to  get  at  propositions  ot  an  abstract  or  general 
form,  the  facts  of  the  cases  contained  in  the  Code  and  Pan- 
dects are  often  suppressed  by  the  compilers.  The  general 
propositions  contained  in  the  special  Constitutions,  or  in  the 
analogous  opinions  of  the  jurisprudential  writers,  are  detached 
from  the  facts  to  which  they  were  applied,  and  which  are 
requisite  guides  to  their  exact  import. 

Consequently,  before  we  can  arrive  at  their  exact  impost, 
we  must  perform  a  double  process.  From  the  remaining 
fragments  of  the  particular  case  to  which  a  proposition  of 
the  kind  was  apphed  by  the  judge  or  jurisconsult,  we  must 
gather  the  residue  of  that  specific  case.  And  having  thus 
conjectured  the  subject  of  tne  decision  or  opinion,  we  must 
collect  the  import  of  the  proposition  (as  a  general  principle 
or  rule),  by  tne  process  of  abstraction  and  induction  to 
which  I  have  already  adverted. 

It  follows  from  what  has  preceded,  that  law  made  judi-  J'Ji^/^^*' 
cially  must  be  found  in  the  general  grounds  or  reasons  of  decidendi. 
judicial  decisions,  detached  or  abstracted  from  the  specific 
peculiarities  of  the  decided  or  resolved  cases.  Since  no  two 
cases  are  precisely  alike,  the  decision  of  a  specific  case  may 
partly  turn  upon  reasons  which  are  suggested  to  the  judge 
Dy  its  indiviaual  peculiarities  or  differences.  And  that  part 
of  the  decision  which  turns  on  those  differences  (or  that  part 
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Pabt  II.     of  the  decision  wliich  consists  of  those  special  reasons)  caa- 

^*- — • '    not  serve  as  o.  precedent  for  subsequent  decisions,  and  cannot 

serve  as  a  rule  or  guide  of  conduct. 

The  general  reasons  or  principles  of  a  judicial  decision  (as 
thus  abstracted  from  any  peculiarities  of  the  case)  are  com- 
monly styled,  by  writers  on  jurisprudence,  the  ratio  decidendi. 
And  this  ratio  decidendi  (which  is  simply  the  rule  of  judi- 
ciary law  ascertained  by  the  process  of  abstraction  and  in- 
duction from  the  decision  or  decisions  in  which  it  is  con- 
tained) must  be  carefully  distinguished  from  that  which  is 
commonly  called  ratio  legis.  The  latter  is  the  end  or  pur- 
pose which  moved  the  legislator  to  establish  a  statute  law, 
or  some  part  of  the  provisions  of  a  statute.  It  is  not  a  law; 
nor  is  it  iih&  primary  guide  to  the  interpretation  of  statute 
law,  although  it  may  be  looked  on  in  some  cases  as  an  aid 
to  interpretation. 

And  here  I  will  briefly  remark,  that,  when  I  speak  of  a 
rule  made  by  a  judicial  decision,  I  do  not  speak  of  a  deci- 
sion which  is  a  mere  application  of  previously  existing  law. 
In  every  judicial  decision  by  which  law  is  made,  the  rtxtio 
decidendi  is  a  new  ground  or  principle,  or  a  ground  or  prin- 
ciple not  previously  law, 

foiSSoiS**'  A  statute  law,  then,  is  expressed  in  general  or  abstract 

argument.  terms  which  are  parcel  of  the  law  itself.  And,  consequently, 
the  proper  end  of  interpretation  is  the  discovery  of  the  mean- 
ing which  was  actually  annexed  by  the  legislator  to  those 
very  expressions.  For  if  judges  could  depart  ad  libitum 
from  the  meaning  of  those  expressions,  and  collect  the  pro- 
visions of  the  s&itute  from  other  indicia,  they  would  de- 
sert (generally  speaking)  a  more  certain,  for  a  less  certain 

But  a  rule  of  law  established  by  judicial  decision,  exists 
nowhere  in  precise  expressions,  or  in  expressions  which  are 
parcel  of  the  ratio  decidendi.  The  terms  or  expressions 
employed  by  the  judicial  legislator  are  rather  feint  traces 
from  which  the  principle  may  be  conjectured,  than  a  guide 
to  be  followed  inflexibly  in  case  their  obvious  meaning  be 
perfectly  certain. 

Broad  as  the  distinction  is  between  the  interpretation  of 
statute  law  and  the  analogous  process  of  induction  by  which 
a  rule  is  extracted  from  a  judicial  decision  or  decisions,  the 
two  distinct  processes  have  commonly  been  confounded  by 
those  who  have  written  on  the  interpretation  of  the  Boman 
law. 

Most  of  the  modern  Civilians  who  have  treated  of  in- 
terpretation have  applied  to  the  statute  laio  contained  in  Jus- 
timan's  compilations,  and  to  tho  decisions  and  casuistical 
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solutions  which  the  compilations  also  comprise,  the  same       Leg 
rules  of  interpretation  or  construction.  XXX^ 

For  example :  They  have  confounded  extensive  interpre-    '       ^ 
tation  of  statute  law  ^vith  the  application  of  a  decided  case 
to  a  resembling  case. 

The  so-called  extensive  interpretation  of  statute  law  ex 
ratione  leaisy  is  the  extension  of  uie  provisions  of  the  law  to 
a  case  which  they  do  not  comprise,  because  the  case  falls 
within  the  scope  of  the  law,  although  the  provisions  of  the 
law  do  not  include  it.    There  is  truly  an  extension  of  the  law. 

But  the  application  of  a  decided  case  to  the  solution  of  a 
similar  case  is  the  direct  application  of  the  judiciary  law  it- 
self, and  not  the  extension  of  the  law  agreeably  to  its  reason 
or  scope.  For,  here,  the  law  cannot  be  extended  agreeably 
to  the  reason  of  the  decision,  inasmuch  as  the  reason  of  th» 
decision  (or  the  ground  or  principle  of  the  decision)  is  it- 
self the  law.  The  application,  therefore,  of  a  decided  case 
to  the  solution  of  a  resembling  case,  is  the  direct  svbsump^ 
tion  of  a  case  to  which  the  law  itself  directly  applies,  and 
not  the  extension  of  a  law  ex  ratione  e/us  to  a  case  or  tpedes 
ohveniens  which  the  law  does  not  embrace. 

Again :  One  of  their  commonest  rules  of  interpretation — 
cessante  ratione  leffisj  cessat  lex  ipsa — applies  solely  to  pre- 
cedents, and  does  not  apply  to  statute  law.  For  in  statute 
law,  the  law  is  one  thing,  the  reason  another ;  the  law,  as  a 
command,  may  continue  to  exist,  although  its  reason  has 
ceased,  and  the  law  consequently  ought  to  be  abrogated ; 
but  there  it  is,  the  solemn  and  unchanged  will  of  the  legis- 
lator, which  the  judge  should  not  take  upon  himself  to  set 
aside,  though  he  may  think  it  desirable  that  it  should  be 
altered.  But  in  the  case  of  judiciary  law,  if  the  ground  of 
the  decision  has  fallen  away  or  ceased,  the  ratio  decidendi 
being  gone,  there  is  no  law  left. 

P^fessor  Thibaut  of  Heidelberg  (in  his  Interpretation  of 
the  Roman  Law)  was  the  first  (L  believe)  who  saw  distinctly, 
that  the  rules  of  interpretation  whicn  will  apply  to  the 
Edictal  Constitutions  contained  in  Justinian's  compilations, 
have  little  or  no  applicability  to  those  judicial  decisions  (ot 
to  those  solutions  of  cases  that  are  analogous  to  judicial 
decisions)  which  the  same  compilations  also  embrace. 

It  is  to  be  regretted  that  the  excellent  work  of  Professor 
Thibaut  *  is  on  the  interpretation  of  the  Homan  law  onlyi 
not  on  the  interpretation  of  law  in  general;  for,  conse- 
quently, owing  to  the  strong  peculiarities  of  Justinian's 
compilations,  it  has  little  to  do  with  the  general  principles 
of  construction.    But  I  am  scarcely  acquainted  with  any 

*  Thibaut,  Theorie  der  logischen  Auslegnng  des  rt^mfscheti 
Rechts. 
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book  which;  within  so  small  a  compass,  contains  so  much 
ori^al  thinking.  As  was  said  by  Gassendi  of  some  work 
of  Hobbes',  parims  est  Uhellus,  at  medvUd  scatet, 

I  must  here  advert  to  the  phrase  '  Competition  of  opposite 
analogies '  in  a  passage  of  Paley,  which  has  been  controverted 
by  Sir  Samuel  RomiUy  in  a  paper  in  the  *  Edinburgh  Re- 
view '  on  Codification.*  Paley 's  proposition  is  this  : — 
'  After  all  the  certainty  and  rest  thj^t  can  be  given  to  points 
of  law,  either  by  the  interposition  of  the  Legislature,  or  the 
authority  of  precedents,  one  principal  source  of  disputation, 
and  into  which  indeed  the  greater  part  of  legal  controversies 
may  be  resolved,  will  remam  still,  namely,  the  competition 
of  opposite  analogies.'  Sir  Samuel  RomiUy  denies  that  this 
'  source  of  disputation,'  as  Paley  calls  it,  can  arise  in  the 
case  of  statute  law,  but  maintains  that  it  is  peculiar  to 
judiciary  law. 

Now  the  '  competition  of  opposite  analogies '  Tif  the  phrase 
mean  anything;)  cannot  apply  to  the  process  of  tne  discovery 
of  a  rule  of  judiciary  law  by  abstraction  or  induction  as 
already  indicated.  If  the  rule  of  law  has  been  inferred 
from  one  decided  cAse,  it  cannot  have  been  founded  on 
opposite  analogies.  If  it  was  established  by  several  decided 
cases,  it  was  founded  on  the  resembling  and  not  on  the 
differing  properties  of  those  several  cases. 

Paley  probably  refers,  not  to  the  discovery  of  the  rule, 
but  to  tne  application  of  it  to  the  case  awaiting  solution. 
That  case  may  in  some  points  resemble  the  hypothetical  or 
abstract  case  which  is  the  subject  of  the  rule  proposed  to 
be  applied.  It  may  in  other  points  resemble  a  hypothetical 
case  which  forms  the  subject  of  a  different  rule.  These  are 
certainly  competing  analogies.  But  they  are  not  peculiar  to 
judiciary  law,  and  occur  where  law  of  any  kind  is  to  be  applied. 

[Probably  what  Sir  S.  RomiUy  refers  to,  is  a  very  dif- 
ferent process  of  applying  judiciary  law,  not  unfrequently 
resorted  to,  and  which  one  is  sometimes  in  practice  com- 
peUed  to  resort  to,  in  despair  of  discovering  the  ratio 
decidendi  of  the  cases.  Instead  of  first  inferring  the  rule 
of  law  and  then  applying  it,  we  compare  the  circumstances 
of  the  case  awaiting  solution  with  those  which  existed  in 
one  or  more  cases  which  have  been  already  decided ;  and 
having  ascertained  which  case  it  most  resembles,  assume 
that  the  decision  wiU  be  similar.  This  is  a  method  not  so 
much  of  judging,  as  of  guemng  what  the  decision  of  a 
judge  or  of  a  Court  of  Appeal  is  likely  to  be.  The  method 
(if  it  may  be  caUed  one),  although  a  blind  guide,  sometimes 
answers  m  the  dark  as  weU  as  another.    The  student  is, 

however,  recommended  to  endeavour,  if  possible,  to  discover 
»i  ■  III 

♦  Edin,  Rev,  vol,  xxix.  p.  224» 
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the  princ^le  of  the  decisions  relied  on  before  attempting  to 
apply  them. — R.  0.] 

As  being  connected  with  the  subject  which  I  am  now 
considering,  I  will  advert  to  a  foolish  remark  of  Sir  William 
Blackstone  concerning  the  judicial  decretes  of  the  Koman 
Emperors. 

He  tells  us  that  these  decretes, '  contrary  to  all  true  forms 
of  reasoning,  argue  from  particulars  to  generals.'* 

The  trcrth  is,  that  an  imperial  decrete  of  the  kind  to 
which  Blackstone  alludes,  is  a  judicial  decision  establishing 
a  new  principle.  Ooifeequently,  the  application  of  the  new 
principle  to  the  case  wherein  it  is  established,  is  not  the 
decision  of  a  general  by  a  particular,  but  the  decision  of  a 
particular  by  a  general.  If  he  had  said  that  the  principle 
applied  is  a  new  principle,  and,  therefore,  an  ex  post  facto  law 
with  reference  to  that  case,  he  would  say  truly.  But  the 
same  objection  (it  is  quite  manifest)  applies  to  our  own 
precedents. 

What  hindered  him  from  seeing  this,  was  the  childish 
fiction  employed  by  our  judges,  that  judiciary  or  common 
law  is  not  made  by  them,  but  is  a  miraculous  something  made 
by  nobody,  existmg,  I  suppose,  from  eternity',  and  merely 
declared  from  time  to  time  by  the  judges.  This  being  the 
case,  of  course  there  can  be  no  ar  post  facto  legislation  in 
the  English  judiciary  law. 

The  natural  or  customary  order  in  which  the  law  of  any 
country  arises,  or  is  foundea,  seems  to  be  this : 

Ist.  Bules  of  positive  morality. 

2ndly.  The  adoption  and  enforcement  of  these  rales  by 
the  tribunals. 

Srdly.  The  addition  of  other  rules  drawn  from  the  former 
by  consequence  or  analog. 

4thly.  The  introduction  of  new  rules  by  the  judges  pro^ 
prio  arhitrio ;  and  illations  from  these. 

6thly.  Legislation  proper,  by  the  sovereign  legislature, 
in  the  same  order. 

6thly.  The  action  and  reaction  of  judicial  legislation 
and  legislation  proper. 

7thly  and  lastly :  A  Code. 

The  conception  of  a  code,  or  systematic  and  complete 
body  of  statute  law,  intended  to  supersede  all  other  law 
whatever,  does  not  seem  to  belong  to  any  age  less  civilized 
than  our  own.    It  is  essentially  a  modem  thought.f 

•  Vol.  i.  p.  69. 

f  Anciently,  all  collections  of  laws  (or  legal  rules)  promulged  by 
the  legislature,  were  called  Codes.  The  modem  idea  of  a  Code — a 
complete  and  exclusive  body  of  law— did  not  arise  till  after  the  mid- 
dle of  the  last  century.  First  examules  of  such  Codes  :  in  Prussia, 
X747?  Austria,  1763    Bii^ssia  1767 ;* France,  1793  ;  Italy,  1866. 
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Pabt  II.  It  does  indeed  appear  from  the  Pandects,  that  Juslinian 

intended  them  and  the  Code  to  be  the  only  law  thereafter 
to  obtain  in  the  Roman  Empire ;  but  we  can  only  marvel  at 
the  conceit.  For  those  compilations  were  no  sooner  pro- 
mxdgated;  than  he  was  obliged  to  set  about  a  new  edition 
and  to  add  to  them  a  body  of  Novels  as  big  as  themselves. 

This,  however,  is  the  only  example  occurring,  as  to  as  I 
am  aware,  in  ancient  times,  which  can  be  considered  as  an 
approach  to  the  conception  of  a  Code.  Caesar's  idea  does 
not  seem  to  have  gone  beyond  a  compilation  of  the  leges  of 
the  poptUus  ajid  plebs )  a  digest  of  the  then  existing  statute 
law. 

The  conceptions  entertained  of  a  Code  in  modem  tunes 
have  generally  been  as  indistinct  as  Justinian's.  And  this 
is  the  chief  cause  of  the  imperfections  of  all  recent  attempts 
at  codification,  and  the  cause  by  reason  of  which  the  codi- 
fiers  have  left  to  be  covered  by  judiciary  law  the  wilderness 
which  they  knew  not  how  to  deal  with. 
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Crroundless  Objections  to  Judicial  Leffislation, 

HjlVIKG  touched  upon  a  few  of  the  numerous  differences 
which  distinguish  statute  from  ivdiciai-y  law,  I  pass  to  the 
advantages  and  disadvantages  ol  judicial  or  improper  legis- 
lation, and  the  possibility  of  excluding  that  prevalent 
mode  of  legislation,  by  means  of  codes,  or  systems  of  statute 
law, 

I  will  first  consider  some  groundless  objections  which 
are  made  to  judiciary  law.  I  then  will  remark  on  some  of 
the  evils  with  which  it  really  is  pregnant.  I  shall  then 
proceed  to  the  question  of  codifkatton. 

It  seems  to  be  denied  by  IBentham,  that  judiciary  law  is 
properly  law.  He  says  it  consists,  at  the  most,  of  gtLosi" 
commands. 

This  objection  I  have  already  partly  answered.  It  sug- 
gests, however,  in  this  place  the  following  remark. 

It  appears  to  me  tnat  judiciarjr  law,  whether  made  by 
the  sovereigm  or  by  subordinate  judges,  quadrates  with 
Bentham's  own  definition  of  a  genuine  but  tacit  command, 
a/»  given  in  a  note  to  his  ^  Fragment  on  Government.' 
Where  it  is  perfectly  well  known  to  be  the  will  of  the 
sovereign  that  the  principles  or  grounds  of  judicial  decisions 
should  be  observed  by  the  subjects,  as  rules  of  conduct  to 
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be  enforced  by  sanctions^  the  intimation  of  the  sovereign      Lbc 
will  is  as  complete  as  in  any  other  case.  XXX\ 

Another  objection  to  judicial  legislation  which  is  often  a  bocoim 
insisted  upon,  (and  which  is  urged  by  Sir  Samuel  Romilly,  SbJeotioi 
in  the  article  already  referred  to^)  is  also  (I  think)  founded  fu^ioiarj 
in  mistake.  It  is  objected  to  judicial  legislation,  tnat  where  biiuyof 
subordinate  judges  have  the  power  of  making  laws,  ^e  *™"«'** 
community  has  little  or  no  control  over  those  who  make 
the  laws  by  which  its  conduct  must  be  governed. 

Now  this  objection,  it  is  manifest,  is  not  an  objection  to 
judiciary  law,  but  to  law  proceeding  from  authors  Qudicicd 
or  not)  who  are  not  sufficiently  responsible  to  the  Dulk  or 
mass  of  the  community. 

The  objection,  as  aimed  particularly  at  English  judiciary 
law,  would  apply  to  statute  law,  made  by  the  English  judges 
after  the  manner  of  the  Boman  Praetors. 

It  would  indeed  apply  to  such  statute  law  in  a  less 
decree.  For  a  legislator  going  to  work  in  the  way  of 
judicial  legislation,  has  more  opportunities  of  covering  a 
sinister  intent,  than  a  legislator  who  sets  a  rule  directly  and 
professedly.  A  statute  law  being  expressed  in  an  abstract 
or  general  form,  its  scope  or  purpose  is  commonly  manifest ; 
ana  if  its  purpose  is  pernicious,  its  author  cannot  escape 
from  geneial  censure.  But  a  law  made  judicially  being 
implicated  with  a  peculiar  case,  and  its  purpose  not  bemg 
expressed  in  any  aeterminate  shape,  its  author  can,  wita 
comparative  ease,  disavow  any  purpose  which  has  excited 
hostile  criticism. 

It  is  a  remark  of  Kant,  that  the  expression  in  abstract 
and  general  terms  of  a  given  maxim  or  principle,  affords  a 
proof,  (or  a  presumption,)  that  the  maxim  or  principle,  as  a 
maxim  or  principle,  is  consonant  to  truth  and  reason.  ^  Der 
allgemeine  Auscuruck  einer  Maxime  zum  Beweise  dient,  sie 
sey  als  Maxime  verniinfdg.'  It  certainly  affords  a  proof, 
(or  a  presumption,')  that,  in  the  opinion  of  the  party  who  so 
expresses  the  maxim,  the  maxim  is  consonant  to  reason,  and 
may  be  laid  open  and  bare  to  the  examination  of  others. 

Another  current  objection  to  judiciary  law  supposes  a  third 
that  judicial  legislators  legislate  arbitrarily:  that  the  Dody  SweoUo 
of  the  law  by  which  the  community  is  governed,  is,  there-  $|JJJ%[; 
fore,  varying  and  uncertain :  and  that  the  body  of  the  law  legislate 
for  the  time  being,  is,  therefore,  incoherent.  arbitrar 

Now  this  may  be  true,  to  some  extent,  of  Sfupreme  judicial 
legislation,  for  the  Sovereign  in  the  character  of  judge, 
(like  the  Sovereign  in  the  character  of  legislator,)  is  coii- 
troUed  by  nothing  but  the  opinions  or  sentiments  of  the 
community.  But  in  respect  of  supreme  legislation,  the 
pbjection  is  equally  applicable  to  statute  law. 


324  Law :  Sources  a7id  Modes. 

Part  II.  To  judiciaiy  law  made  by  subordinate  judges  (which,  in 

*  ^  '  almost  every  community,  forms  the  greater  portion  of  judi- 
ciary law),  the  objection  in  question  will  hardly  apply  at 
all.  For  the  arhitrium  of  subordinate  judges  (liie  that  of 
the  sovereign  legislature)  is  controlled  by  public  opinion. 
It  is  controlled,  moreover,  by  the  sovereign  legislature: 
under  whose  inspection  their  decisions  are  made :  by  whose 
authority  their  decisions  may  be  reversed :  and  by  whom 
their  misconduct  may  be  pumshed.  It  is  controlled  parti- 
cularly by  courts  of  appeal :  by  whose  judgments  their  de- 
cisions may  be  reversed :  and  who  may  point  them  out  to 
general  disapprobation. 

And  (admitting  that  the  objection  will  apply  to  that 
judiciary  law  which  is  made  directly  by  subordinate  judges) 
it  also  will  apply,  with  a  few  modifications,  to  all  statute 
law  which  is  established  by  subordinate  authors. 

Another  and  very  important  influence  controlling  the 
arhitrium  of  judges,  in  legislating  whether  directly  or  in- 
directly, is  the  influence  of  private  lawyers,  with  the  au- 
thority which  is  naturalhr  acquired  by  their  professional 
opinions  and  practices.  The  supervision  and  censure  of  the 
l»r,  and  of  other  practitioners  of  the  law,  prevent  devia- 
tions from  existing  law,  unless  they  be  consonant  to  the 
interests  of  the  community,  or,  at  least,  to  the  interests  of 
the  craft.  And  though  the  interests  of  the  craft  are  not 
unfrequently  opposed  to  the  interests  of  the  community, 
the  two  sets  of  interests  do,  in  the  main,  chime. 

The  judiciary  law  made  by  the  tribunals,  is,  in  efiect, 
the  joint  product  of  the  most  experienced  and  most  skilful 
part  of  the  legal  profession.  In  the  somewhat  disrespectful 
language  of  Bentham,  it  is  not  the  product  of  Judge 
only,  but  it  is  the  joint  product  of  Judge  and  Oo.  So 
great  is  the  influence  of  this  professional  opinion,  that 
it  frequently  forces  upon  the  Courts  the  adoption  of  a 
rule  of  law,  by  a  sort  of  moral  necessity,  when  the 
anticipation  of  lawyers  as  to  what  the  Courts  would  pro- 
bably decide  if  the  case  came  before  them,  has  been  often 
acted  upon,  so  many  interests  are  adjusted  to  it,  that  the 
Courts  are  compelled  to  make  it  law.  A  rule,  for  instance, 
established  by  the  practice  of  conveyancers  being  constantly 
acted  upon,  and  engaging  a  vast  variety  of  incidents  in  its 
i^vour,  performs  the  functions  of  a  law,  and  will  probably 
become  law  as  the  particidar  cases  arise. 

The  way  in  which  law  is  made  by  private  lawyers,  is 
well  described  in  the  Digests,  by  an  excerpt  from  Fomponius, 
*  Constare  non  potest  jus,  nisi  sit  aliquis  jurisperitus,  per 
quern  possit  quotidie  in  melius  produciJ  This  is  almost 
inevitably  the  growth  of  law.  The  laity  (or  non-lawyer 
part  of  the  community)   are  competent  to  conceive  the 
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more  general  rules :  but  none  but  lawyers  (or  those  whose       Lbot. 
minds  are  constantly  occupied  with  the  rules)  can  proditce   XXXVIIL 
(]or  evolve)  those  numerous  consequences  which  the  rules    '       '"""^ 
imply,  or  can  give  to  the  rules  themselves  the  requisite 
precision. 

Savigny  describes  modem  law  as  composed  of  two 
elements,  the  one  element  being  a  part  of  the  national  life 
itself,  and  the  other  element  being  the  product  of  the 
lawyers*  craft.  The  first  he  names  the  poUticdl,  and  the 
last  the  technical  element. 

Independently  of  the  external  checks  above  mentioned, 
there  are  causes  which  naturally  determine  judges  to  abide 
by  old  rules,  or  to  form  new  ones  by  analogy  to  the  old : 
namely,  1st ;  A  regard  for  the  interests  and  expectations 
which  have  grown  up  under  established  rules :  2ndly ;  A 
perception  of  consequence  and  analogy  which  determines  the 
understanding,  independently  of  any  other  consideration. 

The  truth  is,  that  too  great  a  respect  for  established 
rules,  and  too  great  a  regard  for  consequence  and  analogy, 
has  generally  been  shown  by  the  authors  of  judiciary  law. 
Where  the  introduction  of  a  new  rule  would  interfere  with 
interests  and  expectations  which  have  grown  out  of  estab- 
lished ones,  it  is  clearlv  incumbent  on  the  Judge  stare 
decisis ;  since  it  is  not  in  nis  power  to  indemnify  the  injured 
parties.  But  it  is  much  to  be  regretted  that  Judges  of  ca- 
pacity, experience  and  weight,  have  not  seized  every  oppor- 
tunity of  introducing  a  new  and  benefic'al  rule  wherever 
its  introduction  would  have  no  such  effect.  This  reproach 
may  be  made  against  Lord  Eldon. 


LECTURE  XXXIX.    (Part  I.) 
Disadvantages  ofJvdicial  Legislation, 

In  my  last  discourse,  I  directed  attention  to  a  few  of  the 
numerous  differences  which  distinguish  statute  law  from 
judiciatylBLW,  and  I  examined  certain  objections  to  judiciary 
law,  wluch,  in  my  opinion,  are  founded  in  misapprehension. 
I  now  shall  state  a  few  of  the  numerous  evils  which  ju- 
diciary law  really  produces. 

Although,  as  I  showed  in  my  last  Lecture,  judiciary  law 
has  more  oi  stability  and  coherence  than  might  at  first  sight 
be  imagined  *,  every  system  of  judiciary  law  has  all  the  evils 
of  a  system  which  is  really  vague  and  inconsistent.  For  it 
is  to  the  biUk  of  the  commtmitt/  absolutely  unknown  and 
unknowable.  And  even  to  tiie  mass  of  lawyers  it  is  im- 
perfectly known  and  liable  to  be  misconceived.    This  arises 
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Part  IL     fix)m  the  concrete  fonn  in  which  the  law  is  expressed ;  every 

' « '   nde  being  implicated  with  the  peculiarities  of  the  case  or 

cases  by  the  decision  or  decisions  wherever  the  law  was 
established.  And  it  arises  in  two  ways ;  namely,  by  reason 
of  the  enormous  bulk  of  the  documents  in  which  the  law 
must  be  sought,  and  by  reason  of  the  difficulty  of  extracting 
the  law  (supposing  the  decisions  known  and  collected  for 
the  immediate  purpose)  from  the  particular  decided  cases  in 
which  it  lies  imbedded. 

This  enormous  bulk  of  judiciary  law  is  an  obvious  con- 
sequence of  its  form,  and  needs  no  comment. 

The  difficulty  of  extracting  the  law  from  the  particular 
decisions  becomes  apparent  if  we  advert  to  the  proceasi 
which  I  described  in  a  previoas  Lecture,  of  ascertaining  the 
ratio  decidendi^  which  reaUy  constitutes  the  rule.  To  arrive 
at  the  ratio  decidendi  of  any  decision  we  must  look  at  the 
whole  case  which  it  was  the  business  of  the  judge  to  decide, 
and  to  the  whole  of  the  discourse  by  which  he  signified  his 
decision  ;  and  thence  find  the  ratio  decidendi  by  a  combined 
process  of  inference  (or  induction)  and  abstmction.  The 
reasons  of  the  decision  are  compared  with  the  fects  of  the 
case ;  thence  a  ratio  decidendi  is  inferred,  and  the  process  is 
completed  by  abstracting  the  principle  or  ratio  decidendi 
fi'om  the  peculiarities  and  details  of  tne  case  with  which  it 
was  implicated — making  use  of  all  the  decisions  (if  more 
than  one)  to  eliminate  the  specialties  of  fiict  and  elicit  the 
general  principle.  The  process  is  often  a  delicate  and  diffi- 
cult one,  its  difficulty  being  proportioned  to  the  number 
and  the  intricacy  of  the  cases  from  which  the  rule  is  to  be 
taken. 

Now  by  reason  of  its  bulk  as  well  as  the  difficulty  of 
interpretation  above  mentioned,  a  system  of  judiciary  law 
(as  every  candid  man  will  readily  admit)  is  nearly  unknown 
to  the  general  community,  although  they  are  bound  to 
adjust  their  conduct  to  the  rules  or  principles  of  which  it 
consists.  And  by  the  ^eat  body  of  the  legal  profession 
(when  engaged  in  advising  those  who  resort  to  them  for 
counsel),  the  law  (generally  speaking)  is  divined  rather  than 
ascertained.  "Whoever  has  seen  opinions  even  of  celebrated 
lawyers,  must  know  that  they  are  often  worded  with  a 
discreet  and  studied  ambiguity,  which,  whilst  it  saves  the 
credit  of  the  uncertain  and  perplexed  adviser,  thickens  the 
doubts  of  the  party  who  is  seeking  instruction  and  guidance. 
As  to  the  bulk  of  the  community — ^the  simple-minded  laity 
(to  whom,  by  reason  of  their  simplicity,  the  law  is  so 
benign) — they  might  as  well  be  subject  to  the  mere  orbit- 
rium  oi  the  tribunals,  as  to  a  system  of  law  made  by 
judicial  decisions.  A  few  of  its  rules  or  principles  are  ex- 
tremely simple,  and  are  also  exemplified  practically  in  the 
ordinary  course  of  afiairs.    Such,  for  f  xwnple,  are  the  rules 
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which  relate  to  certain  crimes,  and  to  contracts  of  frequent       Lkct, 
occurrence.    And  of  these  niles  or  principles,  the  hulk  of    XXXIX. 

the  community  have  some  notion.    But  those  portions  of   ' ^' — " 

the  law  which  are  somewhat  complex,  and  are  not  daily 
and  hourly  exemplified  in  practice,  are  hy  the  mass  of  the 
conmiunity  unlmown  and  unknowahle.  Of  those,  for 
example,  who  marry,  or  of  those  who  purchase  land,  not 
one  in  a  hundred  (L  will  venture  to  affirm)  has  a  distinct 
notion  of  the  consequences  which  the  law  annexes  to  the 
transaction. 

I  am  far  from  thinking,  that  the  law  ever  can  he  so  con- 
densed and  simplified,  that  any  considerahle  portion  of  the 
conmiunity  may  know  the  whole  or  much  of  it. 

But  I  think  that  it  may  he  so  condensed  and  simplified 
that  lawyers  may  know  it :  and  that,  at  a  moderate  expense, 
the  rest  of  the  community  may  leaiii  from  lawyers  hefore- 
hand  the  legal  effect  of  transactions  in  which  they  are  ahout 
toeoQgage. 

The  evil  upon  which  I  am  insisting  is  cei*tainly  not 
peculiar  to  judiciary  law.  Statute  law  hadly  expressed,  and 
made  hit  by  hit,  may  he  just  as  hulky  and  just  as  in- 
accessible  as  law  of  the  opposite  kind.  But  there  is  this 
essential  difference  between  the  kinds  of  law.  The  evil  is 
inherent  in  judiciary  law,  although  it  he  as  well  constructed 
as  judiciary  law  can  be.  But  statute  law  (though  it  often 
is  bulky  and  obscure)  may  be  compact  and  perspicuous,  if 
constructed  with  care  and  skill.  There  is  in  this  respect  an 
essential  difference  between  statute  and  judiciary  law. 

It  must  further  be  recollected,  that  whether  performed 
by  judges  applying  the  rule   to  subsequent  cases,  or  by 

Srivate  persons  m  the  course  of  extra-judicial  business,  the 
dicate  and  difficult  process  of  induction  and  abstraction 
from  decisions  selected  out  of  the  enormous  mass  is  com- 
monly performed  in  haste.  Insomuch  that  the  persons  trying 
to  ascertain  the  rule  and  apply  it,  must  often  mistake  its 
import  if  they  do  not  in  their  hasty  search  miss  the  particu- 
lar decision  containing  the  rule  sought  for. 

And  this  naturally  conducts  me  to  a  secmid  objection :  a  second 
namely,  that  judiciary  law  (generally  speaking)  is  not  only  objection  to 
applied  in  haste,  but  is  also  made  in  haste.    It  is  made  Jjjjjf^**''' 
(generally   speaMng)  in  the  hurry  of  judicial  business,  haste. 
and  not  witn  the  mature  deliberation  which  legislation 
requires. 

This  objection  does  not  necessarily  apply  to  all  judiciary 
law ;  for  when  made  on  appeal,  after  solemn  argument  and 
deliberation;  it  may  be  made  with  as  much  care  and  fore- 
sight, perhaps,  as  any  statute  law.  This  was  the  case  with 
many  of  the  decretes  of  the  Boman  emperors,  as  the  supreme 
judicatory  of  the  empire,  which  were  drawn  up  by  the 
I^'afecttu  pratam,  commonly  Uie  most,  eminent  lawyer  in 
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the  empire,  or  by  the  eminent  jurisconsults  whom  he 
consulted.  This  is  the  case  to  some  extent  with  the  Oourts 
of  ultimate  Appeal  in  this  country,  particularly  where,  as 
hitherto  has  been  the  practice  in  the  Judicial  Committee  of 
the  Privy  Council,  the  judgment  is  settled  in  writing  as  the 
joint  judgment  of  the  Com-t,  so  that  its  effect  is  not  weak- 
ened by  the  doubts  and  dissents  of  indiyidual  judges. 

Thirdly :  In  relation  to  the  decided  case  by  which  the 
rule  is  introduced,  a  rule  of  judiciary  law  is  always  (strictly 
speaking)  and  often  in  its  practical  effect  an  ex  post  facto 
law. 

It  is  not  always  so  in  practical  effect ;  for  as  I  observed 
in  my  last  Lecture,  the  decisions  of  the  Courts  are  often 
anticipated  by  private  practitioners.  And  the  law  thus 
anticn^ted,  t^v^h  not  strictly  law,  performs  the  fonctioiis 
of  actual  law,  and  generally  becomes  such  ultimately. 
Though  not  forewarned  by  the  legislature,  the  parties  are  m 
effect  forewarned  by  the  opinion  or  practice  of  those  whose 
opinions  and  practices  the  tribunals  commonly  follow. 

The  limitation,  however,  immediately  above  suggested 
is  insig^nificant :  and  (speaking  generally)  a  rule  of  judiciaiy 
law,  with  reference  to  the  case  to  which  it  is  first  applied, 
is  not  only  strictly  an  ex  post  facto  law,  but  has  all  the 
mischievous  consequences  of  ex  post  facto  legislation. 

Fourthly:  I  am  not  aware  that  there  is  any  test  by 
which  the  validity  of  a  rule  made  judicially  can  be  ascer- 
tained. 

Is  it  the  numher  of  decisions  in  which  a  rule  has  been 
followed,  that  makes  it  law  binding  on  future  judges  ?  Or 
is  it  the  elegantia  of  the  rule  (to  Dorrow  the  language  of 
the  Roman  lawyers),  or  its  consistency  and  harmony  with 
the  bulk  of  the  legal  system  ?  Or  is  it  the  repiUatwn  of  the 
judge  or  judges  by  whom  the  case  or  cases  introducing  the 
rule  were  decided  ? 

In  fine,  we  can  never  be  absolutely  certain  (so  far  as  I 
know)  that  any  judiciary  law  is  ^ood  or  valid  law,  and  will 
certainly  be  followed  by  future  judges  in  cases  resembling 
the  cases  by  which  it  has  been  introduced. 

Here  then  is  a  cause  of  uncertainty  which  seems  to  be 
of  the  essence  oi  judiciary  law.  For  I  am  not  aware  of  any 
contrivance  by  wnich  the  inconvenience  coxdd  be  obviated.* 

It  is  manifestly  not  of  the  essence  of  statvte  law.  For 
assuming  that  statute  law  is  well  constructed,  and  is  also 
approved  of  by  the  bulk  of  the  community,  it  is  absolutely 
certain  until  it  is  repealed. 

If,  indeed,  it  be  o  bscure,  or  generally  disliked,  it  is  not  more 
certain  than  judiciary  law.  If  it  be  obscure,  it  is  not  know- 
able.  And  if  it  be  generally  disliked,  although  it  be  per- 
fectly perspicuous,  it  probably  will  be  abrogated  by  the 
tribunals  at  the  instance  of  public  opinion.    A  curious  case 
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of  this  has  been  mentioned  to  me  by  Colonel  Murat,*  son  of  Lect. 
the  late  King  of  Naples,  who,  cunously  enough,  has  prac-  XXXIX, 
tised  as  an  English  barrister  in  the  Floridas,  and  seems  to  '  •  ' 
haye  a  very  pretty  knowledge  of  English  law.  He  says  that 
the  Acts  of  the  legislatures  of  those  i!&nerican  States  in  which 
he  has  resided,  are  habitually  overruled  by  the  judges  and 
the  bar.  At  the  beginning  of  every  term  they  meet  and 
settle  what  of  the  Acts  of  the  preceding  session  of  the 
legislature  they  will  abide  by;  and  such  is  the  general 
conviction  of  the  incapacity  of  the  State  legislature,  and  of 
the  comparative  capacity  and  the  experience  of  the  judges 
and  the  bar,  that  the  public  habitually  acquiesce  in  this 
procee<Ung.  Accordingly,  if  a  law,  which  the  profession 
have  agreed  not  to  obey,  is  cited  in  judicial  proceedings,  it 
is  absolutely  rejected  and  put  down  by  the  lawyers  san% 
cerimome.  In  such  a  case  as  this  it  is  evident  that  the 
statute  law  is  not  certainly  law,  unless  it  chime  in  with  the 
opinion  of  the  judges  and  of  the  bar. 

An  objection  is  sometimes  made  to  judiciary  law,  which  An  evii  not 
is  founded  on  an  accident  rather  than  inherent  m  its  nature :  jSdfciarr  law. 
that  it  is  not  attested  by  authoritative  documents,  but 
resides  in  the  memory  of  the  judges,  or  is  attested  by  the 
disputable  records  of  private  reporters. 

In  some  of  the  smaller  States  of  Germany,  the  decisions 
of  the  Courts  are  not  recorded  and  circulated  among  the 
public,  even  by  private  reporters,  in  consequence  of  the 
smaUness  of  the  State,  and  the  smaU  quantity  of  business, 
which  is  not  sufficient  to  pay  a  reporter.  In  these  States 
the  law  must  be  utterly  unknown !  According  to  Thibaut,t 
it  in  fact  is  unknown  even  to  the  lawyers.  There  is  an  approx- 
imation to  this  in  certain  cases  in  our  own  country :  in  local 
Courts,  for  instance,  such  as  that  of  the  Duchy  of  Lancaster. 
The   peculiar   law  administered  by  these  Courts  dwells 


•  It  may  not  be  impertinent  to  say,  that  the  *Murat*  here 
alluded  to  is  Achille  Murat,  the  eldest  son  of  the  somewbile  King 
of  Naples.  After  the  fall  of  Bonaparte  he  settled  in  America, 
where  he  married  a  grandniece  of  Washington  and  became  a  prac- 
tising advocate  at  the  American  bar.  In  1831  he  and  his  wife  re- 
sided for  some  time  in  £ngland  and  frequently  \isited  us.  The 
conversation  between  Mr.  Austin  and  M.  Murat  almost  always 
turned  on  law.  It  was  strange  to  hear  the  technical  language  of 
English  law  familiarly  used  by  a  man  whose  features  reminded  one 
at  every  moment  of  his  origin,  and  of  the  widely  different  destiny 
which  had  seemed  to  await  him.  M.  Murat  afterwards  wrote  a 
book  in  which  the  institution  of  slavery  was  represented  as  indis- 
pensable to  the  highest  forms  of  civilization.  He  died  some  years 
ago. — S.  A, 

t  *Ueber  die  Nothwendigkeit  eines  allgemeinen  bUrgerlichen 
Bectits  fUr  Deutschland  *  (in  the  *  Civilistische  Abhandlungen,*  and 
also  printed  separately,  Heidelberg,  4th  edit.).  This  is  the  book  to 
vbic&  Savigny's  *  Vom  Beruf,  etc.*  was  an  answer. 
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entipcely  in  the  memory  of  the  registrar ;  that  is,  it  eziBts 
somewhere,  but  is  entirely  what  he  chooses  to  make  it  in 
the  particular  case.  And  everyone  who  frequents  our  Courts 
must  have  seen  that  occasionally,  when  the  judge  is  at  a 
standstill,  he  stoops  down  and  whispers  to  the  registrar  of 
the  Court,  in  wnose  BeumssUeyUf  or  consciousness,  that 
portion  of  the  law  of  the  Court  does  really  reside.  All  this, 
nowever,  is  not  inherent  to  judiciary  law.  It  is  clear  that 
there  might  be  an  authentic  publication  and  record  of  judi- 
ciary law.  Neither  is  the  objection  peculiar  to  judiciary 
law.  Statute  law  is  not  necesaarili/  written  or  necessarily 
published  or  recorded  in  an  authentic  form. 

Mffchly :  In  consequence  of  the  implication  of  the  ratio 
decidendi  vAth.  the  peculiarities  of  the  decided  case,  ^q  ratio 
or  rule  is  never  or  rarely  comprehensive.  It  is  almost  neces- 
sarily confined  to  such  future  cases  as  closely  resemble  the 
case  actually  decided :  although  other  cases,  more  remotely 
resembling,  may  need  the  care  of  the  legislator. 

And  this  inconvenience  (for  a  reason  which  I  have 
noticed  above)  is  probablv  of  the  essence  of  judiciary  law. 
So  delicate  and  dif&cult  is  the  task  of  legislation,  that  any 
comprehensive  rule,  made  in  haste,  and  under  a  pressure  of 
business,  would  probably  be  ill  adapted  to  meet  the  contem- 
plated purpose.  The  most  experienced,  and  the  most  learned 
and  able  oi  our  judges,  have  commonly  abstained  the  most 
scrupulously  from  tidrowing  out  general  propositions  not 
necessarily  called  for  by  the  case  to  be  decided ;  and  con- 
versely when  a  decision  is  expressed  to  be  based  on  a  prin- 
ciple laid  down  more  broadly  than  the  facts  required,  it  is 
onen  found  necessary  in  subsequent  decisions  to  narrow  the 
rule  apparently  laid  down  by  the  first  decision.  This  is 
commonly  done  by  distinguishing  the  species  of  facts  in  the 
new  case  from  those  which  c^ed  for  the  decision  in  the 
first  case. 

Sixthly :  wherever  much  of  the  law  is  judiciary  law, 
the  statute  law  which  coexists  with  it^  is  imperfect,  un- 
systematic, and  bulky.  The  statute  law  is  not  of  itself  ac 
edifice,  but  is  merely  a  set  of  irregular  or  unsystematic 
patches  stuck  from  time  to  time  upon  the  edifice  reared  by 
judges. 

It  is  true  that  a  body  of  statute  law  (thouffh  it  be  not 
stuck  patchwise  on  a  groundwork  of  judiciary  law)  may  be 
irregular  and  bulky ;  and  this  is  actually  the  case  with  that 
portion  of  the  Prussian  Law  made  fr'om  time  to  time  by  the 
Prussian  Law  Commission  for  the  purpose  of  amending  the 
Code.  But  this  arises  mainly  from  the  original  bad  con- 
struction of  the  Code,  and  the  neglect  of  the  Government 
in  not  remodelling  the  Code  from  time  to  time  and  inserting 
the  amendments  which  have  been  found  expedient* 

And  there  is  this  essential  difierence  between  a  complete 
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body  of  statute  law^  and  a  body  of  statute  law  stuck  patch-       Lect. 
wise  on  a  groundwork  of  judiciary  law.    The  latter  mud    XXXPg 
be  irregular ;  mvusb  be  bulky ;  and  tnerefore  mvxt  be  diiScult  '       '    ■ 
of  access.    The  latter  may  be  systematic ;  may  be  compact  \ 
and  therefore  may  be  (in  the  language  of  Mr.  Benth&m) 
coynoscible.    It  would  be  so  if  a  code  were  originally  well 
constructed  and  from  time  to  time  systematically  amended. 
Wherever,  therefore,  much  of  the  law  consists  of  judi- 
ciary law,  the  entire  legal  system,  or  the  entire  corpus  juriSy 
is  necessarily  a  monstrous  chaos :  partly  consisting  of  judi- 
ciary law,  introduced  Wt  by  bit,  and  imbedded  in  a  mea- 
sureless heap  of  particular  judicial  decisions,  and  partly  of 
legislative  law  stuck  by  patches  on  the  judiciary  law,  and 
imbedded  in  a  measureless  heap  of  occasional  and  supple- 
mental statutes. 


LECTURE    XXXIX.     (Pabt   II.) 
The  question  of  Codification  discussed. 

The  question  of  codification  may  be  considered  in  the     ^  y^v 
abstract  or  in  the  concrete.  -       . 

By  the  question  of  codification  considered  in  the  abstract 
I  mean  the  question  whether  a  good  and  complete  code  is 
better  than  a  body  of  law  (supposing  it  to  be  well  expressed 
in  its  way)  consisting  in  whole  or  in  part  of  judiciary  law. 
By  the  question  of  codification,  considered  in  the  concrete, 
I  mean*  the  question  whether,  having  regard  to  the  circum- 
stances of  a  given  community,  it  is  expedient  to  attempt  the 
reduction  of  the  law  to  a  code. 

In  the  first  place  I  shall  confine  myself  to  the  question 
in  the  abstract.  I  shall  then  make  a  few  and  brief  remai'ks, 
— ^not  discussing  codification  in  the  concrete,  for  that  would 
involve  a  number  of  particular  considerations  which  do  not 
fall  within  my  design,  but — upon  the  nature  of  the  con- 
siderations on  which  the  discussion  of  that  question  ought 
to  turn.  , 

And  first  in  the  abstract : — 

That  codification  is  practicable  appears  as  follows. 

It  is  possible  to  extract  from  particular  decisions, 
rationes  decidendi.  Else  judiciary  law  would  not  be  law  at  all, 
but  a  mere  heap  of  decisions  depending,  so  far  as  not  resting 
on  statute,  on  the  mere  arbitrium  of  the  judge.  These 
rationes  decidendi^  if  stated  in  the  abstract  (and  illustrated 
by  typical  instances),  would  be  clearer  than  when  lying  La 
tne  concrete   imphcated  with  the  circumstances  of  the 
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Part  IL  particular  cases.  They  would  also  be  more  general,  al)straet, 
^  ■  ■  ""  and  adequate.  For  tney  would  be  so  expressed  as  to  apply 
to  all  cases  of  the  species^  and  not  limited  to  the  cafies 
(with  their  accidents)  by  which  the  rattones  (or  rules)  were 
established.  The  induction  (previous  to  the  application) 
of  the  7'atio  decidendi  of  a  decided  case,  is  codification  pro 
tanto  of  judiciary  law.  The  process  is  undoubtedly  difficult, 
and  great  harm  is  done  to  the  cause  of  codification  by  re- 
presenting it  as  easy.  But  if  judiciary  law  is  law  at  all, 
it  is  possible  to  codify  it. 

That  codification  of  statute  law  is  practicable  will  not 
admit  of  a  doubt.  If  it  is  practicable  to  establish  general 
rules  (in  an  abstract  form^  one  by  one  and  without  system, 
it  is  practicable  to  estabbsh  a  system  of  such  rules.  This 
is  done  pro-  tanto  when  the  statute  law  on  a  particular 
subject  is  consolidated.  A  consolidating  statute  in  effect 
very  commonly  answers  to  one  of  the  Special  Codes  de- 
sired by  Bentham.  It  is  a  code  of  a  certain  department  of 
the  Law  of  Persons. 

That  codification  (considered  in  the  abstract)  is  expe- 
dient is  in  my  opinion  amply  demonstrated  by  a  mere 
statement  of  the  evils  inherent  in  judiciary  law. 

I  have  in  the  first  part  of  this  Lecture  enumerated  the 
principal  evils  inherent  in  a  body  of  judiciary  law,  or  in  a 
body  composed  of  judiciary  law  and  statutes  supplementary 
to  it.  There  remains  nothing  pertinent  to  be  said  about 
the  question  of  codification  in  the  abstract.  But  it  remains 
to  strip  the  question  of  certain  impertinent  arguments 
which  nave  been  adduced  by  the  advocates  on  the  two 
sides  of  the  so-called  question. 

Before  I  advert  to  those  arguments,  I  would  briefly 
interpose  the  following  remarks : — 

In  speaking  of  the  advantages  and  disadvantages  of  sta- 
tute and  judiciary  law  I  advert  to  the  form  and  not  to  the 
matter.  It  is  clear  that  these  considerations  are  completely 
distinct.  Judiciary  law  of  which  the  purooses  are  bene- 
ficent, may  produce  all  the  evils  on  whicn  I  have  insisted. 
Statute  law,  well  arranged  and  expressed,  may  aim  at 
pernicious  ends. 

In  like  manner,  codification  does  not  involve  any  innova- 
tion on  the  matter  of  the  existing  law.  To  imagine  the 
contraiy  is  a  mistake  often  made  by  the  opponents  of  codi- 
fication. They  often  suppose  codification  to  mean  an  entire 
change  of  all  the  law  obtaining  in  the  countiT. 

Wfrt  i«*d*n»         The  first  and  most  current  objection  to  codification,  is 

SoSflcaUon.     the  necessary  incompleteness  of  a  code.     It  is  said  that  the 

individual  cases  which  may  arise  in  fact  or  practice,  are 
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infinite;  and  that,  therefore,  they  cannot  be  anticipated, 
and  provided  for,  by  a  body  of  general  rules. 

My  answer  to  this  objection  is,  that  it  is  equallj  appli- 
cable to  all  law :  and  tliat  it  implies  in  the  partisans  of 
judiciary  law  (who  are  pleased  to  insist  upon  it),  a  profound 
Ignorance,  or  a  complete  forgetfiilness,  of  the  nature  of  the 
law  which  is  established  by  judicial  decisions. 

For  either  judiciary  law -consists  ofruleSy  or  it  is  merely 
a  heap  of  particular  decisions  inapplicable  to  the  solution  of 
future  cases.  On  the  last  supposition  it  is  not  law  at  all. 
On  the  first  supposition  it  is  clearly  impossible  that  the 
rules,  being  finite  in  their  number  ani  scope,  can  provide  for 
the  infinite  variety  of  possible  cases  that  may  arise  in 
practice. 

Yet  this  objection  is  insisted  on  by  many  of  the  redac- 
tors of  the  French  Code,  whom  one  might  almost  suppose 
to  be  enemies  of  codification,  and  desirous  to  defeat  the 
purpose  of  the  code  which  they  were  appointed  to  make. 
In  the  '  Conferences  du  Code  Napoleon,  a  work  containing 
a  report  of  the  discussions  in  the  Council  of  State  upon  the 
original  project  of  the  code,  Portalis  says  that  a  code  can 
provide  only  very  imperfectly  for  the  variety  of  cases  which 
arise,  and  that  much  must  lie  left  to  le  hon  sens  and  f^quitS. 
Now  if  le  hon  sens  and  Vequit4y  that  is,  the  arhitrium  of  the 
judge,  are  to  decide,  I  cannot  see  the  use  of  all  the  pother 
about  legislation.  So  far  as  the  judge's  arbitnu7n  extends, 
there  is  no  law  at  all. 

Hugo's  objection  *  is,  that  if  a  body  of  law  affected  to 
provide  for  every  possible  question,  its  provisions  would  be 
so  numerous  that  no  judge  could  know  them  all :  and  as 
to  the  cases  which  it  left  undecided  (which  would  neces- 
sarily be  numerous)  the  conflicting  analogies  presented  by 
those  cases  would  be  in  exact  proportion  to  the  number  and 
minuteness  of  its  provisions. 

The  objection  proceeds  on  the  mistake  of  supposing  that 
a  code  must  proviae  for  every  possible  concrete  case. 

To  the  first  part  of  the  objection  it  may  be  answered 
that  either  the  future  case  must  be  provided  for  by  a  law  oi 
it  must  be  left  to  the  mere  arhitrium  of  the  judge.  And 
Tou  do  not  obviate  the  incompleteness  inherent  in  statute 
law  hy  Tnahing  no  law. 

The  second  part  of  the  objection  is  founded  on  the  sup- 
position that  the  pro^nsions  oi  a  code  are  more  minute  and 
numerous  than  the  rules  embraced  by  a  svstem  of  judiciary 
law :  and  it  is  supposed  that  therefore  tlie  rules  are  more 
likely  to  conflict. 

]Now  it  seems  to  me  that  this  is  the  reverse  of  the  truth. 
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Cited  by  Savigny  (Tom  Beruf,  etc.  p.  24). 
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Third  objec- 
tion to  codi- 
fication— 
fftUure  of  the 
French  and 
Prussian 
codes— ex- 
amined. 


These  codes 
have  failed, 
not  as  codes, 
but  by  reason 
of  their 


As  I  have  shown  above,  a  rule  made  by  judicial  decision 
is  almost  necessarily  narrow :  wlulst  statute  laws  vnay  be 
made  comprehensively,  and  may  embrace  a  whole  genus  of 
cases,  instead  of  embracing  only  one  of  the  species  which  it 
contains. 

And  which,  I  ask,  is  the  most  likely  to  abound  in 
'  competing  analogies ' :  A  system  of  rules  formed  tofi;ether, 
and  made  on  a  comprehensive  survey  of  the  whole  neld  of 
law  P  or  a  congeries  of  decisions  made  one  at  a  time,  and  in 
the  hurry  of  iudicial  business  ? 

I  admit  that  no  code  can  be  complete  or  perfect.  But 
it  may  be  less  incomplete  than  judge-made  law,  and  (if 
well  constructed)  free  &om  the  great  defects  which  I  have 
pointed  out  in  the  latter.  It  may  be  brief,  compact,  syste- 
matic, and  therefore  knowable  as  far  as  it  goes.  And  many 
devices  may  be  hit  upon,  which  have  never  yet  been  thought 
of,  or  which  have  been  neglected,  for  removing  the  defects 
incident  to  codes.* 

A  third  objection  to  codification  is  founded  on  the 
alleged  ill  success  of  the  so-called  codes  which  have  been 
compiled  in  France,* Prussia,  and  other  countries,  by  order 
of  tne  government,  and  established  as  law  by  its  authority. 
I  now  proceed  to  consider  this  objection,  and  in  doing  so  I 
shall  have  occasion  to  advert  to  a  treatise  by  Sav^^y  on 
the  subject  of  codes  (Vom  Beruf  unserer  Zeit  fiir  Gesetz- 
gebung  und  Rechtswissenschaft.  Heidelberg,  1814).  I 
reserve  for  the  concluding  part  of  this  Lectare  a  special 
examination  of  that  specious  but  hollow  treatise. 

It  must  be  admitted  that  the  codes  of  France  and 
Prussia,  to  which  at  present  I  confine  my  remarks,  have 
not  accomplished  the  primary  ends  of  a  code  in  the  modem 
sense  of  the  term,  that  is,  a  complete  body  of  law  intended 
to  supersede  all  the  other  law  obtaining  in  the  country. 

In  France,  the  code  is  buried  under  a  heap  of  subsequent 
enactments  of  the  legislature,  and  of  judiciary  law  subse- 
quently introduced  by  the  tribimals.  In  Prussia,  the  mass 
of  new  laws  and  authoritative  interpretations  which  have 
been  introduced  subsequently  to  the  promulgation  of  the 
code,  is  many  times  the  size  of  the  code  itself. 

Now  the  ill  success  of  particular  codes,  admitting  their 
failure  to  be  as  complete  as  is  affirmed,  would  prove  nothing 
against  codification.  Those  who  would  make  it  tell  as  an 
objection  to  codes  in  general,  must  show  that  the  particular 


*  Amongst  such  devices  may  be  instanced  the  method  adopted 
in  the  instalments  of  a  code  for  India  which  were  published  under 
the  authority  of  Her  Majesty's  Commissioners;  a  method,  combining 
concise  statement  of  principles  with  illustration  by  practical  ex- 
amples. A  similar  method  has  been  followed  by  Mr.  Stephen  in  his 
admirable  piece  of  work :— *  The  Indian  Evidence  Act,  1872.* — R.  C. 


Codification, 


335 


codes  in  question  have  failed  as  being  codes,  or  by  virtue  of 
the  qualities  belonging  to  them  as  codes,  not  by  defects 
peculiar  to  the  codes  in  question.  Accidental  and  avoidable 
causes  have  rendered  the  French  and  Prussian  codes  unsuc- 
cessful to  a  considerable  extent ;. though,  after  all,  the  failure 
of  these  codes  has  been  much  exaggerated. 

I  shall  briefly  advert  to  these  causes,  and  in  doing  so  I 
shall  mainly  confine  my  observations  to  the  French  code, 
because  its  failure  is  the  most  remarkable,  and  because  it  is 
the  best  known,  or  the  only  one  which  is  laiown,  to  English 
lawyers.  Some  of  its  faults  are  mentioned  by  Savignyj 
others,  which  are  more  important,  he  has  not  mentioned. 

The  first  glaring  deficiency  of  the  French  code  is  the 
total  want  of  definitions  of  its  technical  terms,  and  expla- 
nations of  the  leading  principles  and  distinctions  upon  which 
it  is  founded.  This  grievous  defect  Savignjr  has  not  men- 
tioned. Without  definitions  of  the  tecimical  terms  and 
explanations  of  the  leading  principles  and  distinctions,  the 
particular  provisions  of  the  code  must  be  defective  and  in- 
coherent, and  its  language  dubious.  For  unless  these  lead- 
ing principles  are  habitually  present  to  the  minds  of  the 
authors,  how  are  they  to  thread  vrith  certainty  the  labyrinth 
of  the  details  P  And  unless  the  leading  principles  and  dis- 
tinctions are  defined,  how  are  those  leading  principles  and 
distinctions  to  be  constantly  present  to  the  minds  of  the 
codifiers  in  a  definite  shape  P  Again,  unless  both  sets  of 
definitions  are  contained  in  the  code  itself,  the  judges  and 
aU  other  persons  who  have  occasion  to  apply  it,  must  be 
perpetually  at  a  loss  for  the  meaning.  Unless,  therefore, 
the  code  contains  a  statement  of  leading  principles  as  well 
as  details,  the  code  itself  does  not  furnish  the  necessary 
guides  to  its  own  meaning ;  if  those  guides  exist  at  all,  they 
exist  en  dehors  of  the  code. 

Now,  of  the  necessity  of  explanations  of  the  leading 
principles  and  distinctions,  and  of  defining  the  techni- 
cal terms,  the  compilers  of  the  !F^nch  code  had  no  idea. 
The  principles  and  distinctions  they  tacitly  borrowed  from 
the  ancient  law,  and  clothed  them  in  the  technical  terms 
of  the  same  law,  without  any  attempt  to  determine  the 
meaning  of  those  terms,  but*  tacitly  assuming  them  to  be 
known  and  certain. 

And  not  only  did  they  abandon  definition  to  be  supplied 
by  the  old  sources  of  law,  but  in  the  details  of  the  code  tJbiey 
display  a  monstrous  ignorance  of  the  principles  and  distinc- 
tions of  the  Roman  law  which  they  tacitly  assumed.  To  give 
a  flagrant  instance; — ^Without  a  distinct  conception  of  the 
distinction  between  dominia  and  obligatiovves  (as  the  terms  are 
used  by  the  Classical  Jurists,  meaning  the  distinction  which  I 
have  marked  by  the  expressions  j>Wa  in  rem  BJnd  jura  in  per- 
$Main),  BO  dear  conception  can  be  formed  of  the  gmiSsMl 
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Pabt  II.     structure  of  the  Boman  law,  or  indeed  of  what  must  neces- 

I '   sarily  be  the  structure  of  any  system  of  law.     Now,  as 

Savigny  remarks,  the  authors  of  the  French  code  never  con- 
ceived this  distinction  clearly,  and  the  consequent  darkness, 
confusion,  and  incoherency  introduced  into  the  code  are  in- 
credible. Among  other  blunders  into  which  the  want 
of  that  conception  has  led  the  authors  is  the  following. 
Having  adopted  the  two-fold  error  which  I  mentioned  in  a 
former  Lecture  (p.  183)  about  titulus  and  modus  ocqutreTidi, 
and  involving  it  with  a  looseness  of  expression  of  their 
own,  they  apply  to  the  right  of  property  (J  la  propri^t^  *) 
the  exquisitely  absurd  expression  that  it  is  acquired  and 
transferred  (amongst  other  words)  '  par  I'effet  des  obligations/ 
(Art.  711).  What  is  really  meant  is  simply  that  in  certain 
cases,  namely  in  sales  of  immoveables,  the  same  transaction 
wears  the  double  aspect  of  a  convention  or  agreement  and 
a  conveyance.  But  that  these  servile  copiers  of  the  com- 
pilations of  Justinian  should  use  the  word  *  obligation  * 
(which  in  the  sense  of  the  Eoman  lawyers  is  always  con- 
trasted with  and  excludes  *  dominium  ')  as  that  which  im- 
parts the  dominium^  betrays  an  entire  ignorance  of  the 
meaning  of  those  writers  whose  language  they  blindly 
adopted.  In  this  point  the  ignorance  of  tibiese  compilers  is 
unpardonable,  because  a  mistake  of  the  same  kind  had 
already  been  committed  in  the  Prussian  code.  By  the 
authority  of  the  Chancellor  Von  Kramer,  overruling  Suarez 
(the  man  of  real  capacity  among  the  framers  of  the  Prussian 
code)  the  head  of  contracts  had  been  stuck  into  dominium^ 
under  the  erroneous  notion  that  every  acquisition  of  pro- 
perty is  preceded  by  a  modus  acquirendi:  that  is,  ohligationes 
had  been  stufied  into  the  opposite  department  of  dominium 
or  property.  This  blunder  had  been  so  much  commented 
upon  by  German  writers,  that  the  compilers  of  the  French 
code  ought  to  have  been  thoroughly  acquainted  with  the 
merits  of  the  controversy.  But,  knowing  nothing  about 
the  matter,  instead  of  avoiding  the  mistake,  they  have  only 
thickened  the  confusion. 
Bo  the  The  Prussian  code  has  also  the  lace  of  being  devoid  of 

ftjMian  definitions.  Being  based  on  the  Koman  law,  it  refers 
throughout  to  the  principles  and  distinctions  of  the  Eoman 
law,  and  borrows  the  technical  language  of  that  system, 
without  the  requisite  explanation  of  the  import  of  that 
language.  A  Imowledge  of  the  Roman  law,  and  of  the 
other  systems  of  law  previously  obtaining  in  Germany,  is 
still  a  necessary  preliminary  to  a  study  of  the  code.  The 
code  has  not  superseded  completely  the  old  subsidiary  or 
common  law  which  it  was  intended  to  supplant. 

It  is  remarkable  that  the  authors  of  Justinian's  com- 
pilations, in  spite  of  their  general  incompetence,  had  some 
notion  of  the  necessity  of  explaining  in  the  code  itself, 
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its  leading  princijples  and  distinctions^  and  defining  its 
teclmical  terms.  The  last  title  but  one  of  the  Pandects, 
de  verhorum  gignificatione,  is  an  attempt,  though  executed 
very  imperfectly,  to  define  certain  leadmg  terms.  The  last 
title  (de  diversis  regulia  juris)  is  an  attempt  to  collect  some 
of  the  legal  rules  which  run  through  the  whole  law. 
Another  means  taken  to  render  reference  to  the  previous 
law  unnecessary  was  the  insertion  in  the  Pandects,  and  in 
various  places  m  the  Code,  of  much  historical  matter ;  and 
this,  having  been  unskilfully  inserted,  has  often  been  con- 
founded by  modern  commentators  with  the  imperative  part 
of  the  law. 

It  may  be  said  that  it  is  impossible  to  give,  in  the  code 
itself,  (Bxplanations  of  the  leading  principles  and  distinctions, 
and  definitions  of  the  technical  terms.  My  answer  is,  that 
though  imdoubtedly  difficult,  it  is  not  impossible.  The 
principles  and  distinctions  :giust  exist  somewhere,  and  the 
terms  must  have  a  determinate  meaning,  which  it  must  be 
possible  to  find ;  and  though  the  principles  and  distinctions 
and  the  meanings  of  the  terms  may  be  imbedded  in  much 
other  matter,  they  may  be  extracted  and  put  into  an  abstract 
shape. 

Another  defect  of  the  French  Code  is  pointed  out  by 
Savigny.  It  appears  from  the  ConfSrerwes  or  discussions  in 
the  Council  of  State  upon  the  project  of  the  Code,  that  it 
was  not  the  design  of  the  compilers  to  make  it  a  code  in 
the  modem  sense  of  the  term,  tnat  is,  a  complete  body  of 
statute  law.  In  those  discussions,  they  refer  perpetually  to 
various  svlmdia  with  which  it,  is  to  be  eked  out.  I  snail 
mention  some  of  them.  1.  JEquitS  naturelle,  lot  naturelle. 
2.  The  Roman  law.  3.  The  ancient  customs.  4.  Usage^ 
exentple,  dScisianSy  jurisprudence,  5,  Droit  commun,  6. 
Principes  ghUrauXy  maximes,  doctrine,  science.  It  thus  ap- 
pears that  they  intended  to  leave  many  of  the  points  which 
the  Code  should  have  embraced  to  usage  and  doctrine :  that 
is,  to  the  tribunals  as  guided  by  usage  and  doctrine,  not  by 
the  Code  itself.  How,  then,  is  it  posHible  for  any  candicL 
person  to  argue  that  when  the  very  authors  of  the  so-called 
French  Code  did  not  intend  it  to  supersede  all  other  law,  its 
not  having  done  so  is  a  proof  that  what  they  did  not  at- 
tempt cannot  be  accomplished  ? 

And  here  I  may  remark  that  the  so-called  Prussian  Code 
was  not  intended  by  its  author,  the  great  Frederic,  or  by  the 
persons  whom  he  employed  to  draw  it  up,  as  a  code  in  the 
modem  acceptation,  that  is,  a  complete  body  of  law.  In 
most  of  the  German  States  before  the  introduction  of  codes, 
the  state  of  the  law  was  as  follows: — ^they  were  partly 
governed  by  their  own  local  laws,  and  partly  by  what  was 
called  Oemeines  Jtecht,  or  common  law  of  Germany,  con- 
sisting in  part  of  the  Homan  and  the  Canon  law,  in  part  of 
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PabtII.     ruled  x>f  domestic  or  strictly  German  growth,  which  weie 

"""^ '  got -at  by  comparing  the  different  local  systemfl.     This 

common  law  was  resorted  to  in  cases  for  which  the  local 
laws  or  customs  of  the  different  States  did  not  afford  a 
solution.  Now  the  Prussian  Oode  was  not  intended  to 
codify  all  the  law  obtaining  in  Prussia,  but  only  this  subsi- 
diary ^common  law ;  leaving  the  codification  of  the  different 
laws  obtaining  in  particular  parts  of  the  Prussian  dominions 
to  a:  fdture  opportunity. 

I  may  also  observe  that,  by  virtue  of  a  provision  of  the 
OodBf  proffudicia  or  precedents  have  no  authority.  The 
Courts  are  expressly  forbidden  to  guide  their  decisions  by 
l^e  decisions  of  their  predecessors.  All  doubtful  points  of 
law  are  referred  to  a  Law  Commission,  who  emit  a  dedara- 
toiy  law  on  the  occasion  of  every  case  so  submitted  to 
them.  The  supplementary  law  which  I  have  already  men- 
lioned  consists,  in  consequence,  not  of  decisions  on  the  Code, 
but  of  acts  of  authoritetive  interpretation,  issued  imme- 
diately by  the  government.  This  at  least  is  the  theory  of 
the  Prussian  system.  In  practice  I  believe  that  ptxEJudida 
or  decided  cases  do  influence  the  decisions  of  the  Courts. 
For  it  is  certain  that  reports  of  decided  cases  are  published 
regularly  at  Berlin ;  and  they  probably  have  an  indetermi- 
nate and  unacknowledged  influence  not  unlike  that  which 
the  decisions  of  the  English  Courts  are  known  to  have  in 
tbt»  United  States. 

Another  and  a  perfectly  sufficient  reason  for  the  defects 
of  the  French  Code  is  the  extreme  haste  with  which  it  was 
drawn  up.  The  original  prqjet  was  prepared,  in  little  more 
than  four  months,  by  a  commission  consisting  of  Tronchet, 
Mall^ville,  Portalis,  and  Bigot-Pr^ameneu ;  it  was  then 
submitted  to  the  Council  of  State,  where  it  was  discussed 
article  by  article.  But  it  is  obvious  that  the  examination  it 
received  in  the  debates  of  this  numerous  body,  many  of 
whom  were  not  even  lawyers,  could  have  no  tendency  to 
correct  the  vices  in  the  original  conception. 

Of  the  profound  ignorance  of  the  authors  of  the  Code  on 
the  subject  of  the  Koman  law,  on  which  the  then  existing 
French  law  was  whoUy  founded,  and  of  which  in  truth  the 
Code  itself  is  little  but  a  rSchauff6e,  Savigny  mentions 
Bumerous  instances.  They  had  Indeed  a  superstitious 
veneration  for  the  Koman  law,  but  they  knew  scarcely  any- 
-  thing  of  it :  what  they  knew  was  derived  solely  from  Jus- 
tinian's Institutes,  and  frpm  the  various  popular  compendia 
which  for  the  most  part  follow  the  Institutes.  And  this 
accounts  for  many  of  the  defects  of  their  Code.  It  explains 
why  they  passed  over  many  highly  important  questions  of 
law,  namely  because  these  did  not  £aJl  within  the  scope  of 
that  institutional  treatise,  or  of  the  many  popular  exposi- 
tions founded  on  it. 
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As  I  remarked;  no  code  can  be  perfect ;  there  should 
therefore  be  a  perpetual  provision  for  its  amendment,  on 
suggestions  from  the  judges  who  are  engaged  in  applying 
it,  and  who  are  in  the  best  of  all  situations  for  observing 
its  defects.  By  this  means  the  growth  of  judiciary  law  ex- 
planatory of,  and  supplementary  to,  a  code,  cannot  indeed  i 
be  prevented  altogether,  but  it  may  be  kept  within  a  mode- 
rate bulk,  bybeing  wrought  into  the  code  itself  from  time  to 
time.  In  France  this  has  been  completely  neglected  j  a 
fact  which  would  of  itself  suffice  to  account  for  the  alleged 
fiiilure  of  the  Code.  An  endless  quantity  of  judiciary  law 
has  been  introduced ;  acts  of  the  leffislatiure  ana  ordonnances 
of  the  king  issued  by  authority  of  the  lejrslature,  have  been 
emitted  from  time  to  time  separately ;  but  there  has  been 
no  attempt  to  work  them  into  the  body  of  the  Oode.  So 
with  the  JPrussian  Oode.  The  Novels  or  new  constitutions, 
and  the  acts  of  authentic  interpretation  emanating  from  the 
Law  Commission  exist  in  a  separate  state ;  there  has  been 
no  attempt  to  work  them  into  the  Oode,  or  to  amend  it  in 
pursuance  of  them. 

The  accidental  defects  which  I  have  now  mentioned,  as 
well  as  others  which  I  shall  advert  to  hereafter,  and  many 
on  which  I  shall  be  silent,  account  for  the  partial  failure  of 
the  Prussian  and  French  Oodes.  After  all,  the  alleged 
ill  success  of  the  French  and  Prussian  Oodes  is  greatly  ex- 
aggerated. They  at  least  give  a  compendious,  though  a 
defective,  view  of  the  old  law ;  they  have  cleared  it  of  a 
load  of  inconsistencies  and  much  reduced  its  bulk,  though 
they  have  not  superseded  it  completely.  If  any  Frenchman 
or  German  of  the  requisite  knowledge  is  asked  whether  the 
Oode,  even  as  it  is,  be  preferable  or  not  to  the  law  in  its 
previous  state,  he  does  not  hesitate  to  say  that  it  is  greatly 
preferable,  and  that  the  quantity  of  litigation  arising  from 
doubt  as  to  the  law  is  very  greatly  diminished. 

I  now  proceed  to  notice  the  objections  which  have  been  ^T' J{}J'n  ^^ 
particularly  urged  by  Savigny,  in  his  treatise  *  Vom  Benif,*  ood?flaSu)a 
etc.  (on  the  Vocation  of  our  Age  to  Legislation  and  Juris-  •»»»^«<** 

Sudence).  The  professed  purpose  of  this  work  is,  as  I 
,ve  already  mentioned,  to  prove  the  inexpediency,  not  of 
codification  in  general,  but  of  codification  for  a  part  of 
Gtermanv,  and  especially  of  a  code  proposed  by  Thibaut. 
So  far,  tnerefore,  as  the  work  is  in  keeping  with  its  professed 
purpose,  it  does  not  apply  to  codification  in  pneral  or  in 
the  abstract,  but  to  cooincation,  and  to  a  specific  scheme  of 
the  codification,  at  a  given  place  and  time.  But  while 
pursuing  this  ostensible  purpose-,  Savigny  employs  many 
arguments  which  either  directly  or  obliquely  impugn  codi- 
fication considered  generally  or  in  the  abstract ;  and  so  fea 
as  this  is  the  case,  his  work  falls  within  the  scope  of  my 
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Past  II.  present  examination.  I  advert  to  these  arguments  on 
account  of  tlie  attention  which  is  due  to  whatever  emanates 
from  a  man  of  Savigny's  genius  and  learning,  and  because, 
if  his  objections  can  be  answered  completely,  those  of 
other  and  inferior  persons  may  safely  be  dismissed  without 
notice. 

Savigny  is  himself  an  advocate  for  a  code,  even  in  Ger- 
many, to  a  certain  limited  extent :  he  holds  a  code  to  be 
expedient,  if  it  could  be  confined  to  the  codification  of  the 
existing  law,  without  afiecting  to  anticipate  future  cases. 
This  is  in  reality  an  admission  almost  of  the  whole  question. 
As  to  the  anticipation  of  cases  which  have  not  actually 
arisen,  nor  resemble  any  which  have  actually  arisen,  it  is 
impossible  that  any  code  can  include  them  completely ;  but 
judiciary  law  is,  as  I  have  shown,  in  a  much  worse  plight 
for  this  purpose  than  a  code. 

Savi^y  himself  suggests  one  of  the  best  arguments  for 
the  possibility  of  codification,  by  showing  that  one  of  its 
greatest  difficulties  (namely,  unity  of  conception  in  j|;hc 
plan  and  execution)  is  not  insurmountable.  In  arguing 
against  codification  in  Germany,  he  is  led  to  examine  the 
worth  of  the  law  now  obtaining  which  a  code  would  super- 
sede. This  law  is  mainly  founded  on  that  portion  of  the 
Roman  law  which  was  made  by  the  writings  or  opinions 
of  jurisconsults,  and  which  is  known  in  Germany  by  the 
distinctive  name  of  Pandect  law.  Savigny  admits  and 
praises  the  coherency  of  this  law.  Although  it  was  made 
in  succession  by  a  series  of  jurisconsults  continuing  for 
more  than  two  centuries,  each  of  these  jurisconsults  was 
so  completely  possessed  of  the  principles  of  the  Boman  law, 
and  they  were  all  so  completely  masters  of  the  same  mode 
of  reasoning  from  and  applpng  those  principles,  that  their 
successive  works  have  the  coherency  commonly  belonging 
only  to  the  productions  of  one  master  mind.  Each  was 
master  of  the  Roman  law  in  its  full  extent  j  each  had  the 
whole  of  its  principles  constantly  present  to  his  mind,  and 
could  argue  down  from  them  and  apply  them  with  the 
greatest  certainty.  Now,  if  the  production  of  a  succession 
of  jurisconsults  filling  two  centuries,  possesses  perfect 
coherency,  h  fortiori  it  is  possible  that  a  body  of  law  may 
be  equally  coherent  if  produced  by  a  number  of  persons 
working  in  concert,  provided  they  be  as  fuUy  masters  of  its 
principles,  and  as  capable  of  arguing  from  them  and  apply- 
ing them,  as  the  Roman  lawyers  were.  Such  a  set  of 
persons  would  be  in  a  much  more  favourable  position  for 
producing  a  homogeneous  and  consecutive  whole  than 
persons  working  in  a  disjointed  and  unconnected  manner. 

But  in  spite  of  Savigny's  admission  of  the  expediency 
of  codification  in  a  limited  sense,  and  his  suggestion  of  a 
ground  for  believing  it  to  be  practicable,  many  of  his  argu*' 


Codification. 


34 


meuts  are  directly,  and  still  more  of  tliem  obliquely,  aimed 
i\t  codification  in  general.  I  have  already  adverted  to  two 
of  these :  the  impossibility  of  anticipating  aU  future  cases, 
and  the  alleged  failure  of  past  attempts  at  codification. 

Another  argument  is  tnat  no  determinate  leading  prin- 
ciples will  be  followed  consistently  by  the  makers  of  the 
code,  and  therefore  its  provisions  must  be  defective  and 
incoherent.  This  ar^ment  is  answered  by  his  own  testi- 
mony as  to  the  quahties  possessed  by  the  Roman  jurists. 
It  is  appUcable  only  where  these  are  wanting,  as  was  the 
case  with  the  authors  of  the  French  Code. 

Again:  he  asserts  that  in  an  age  capable  of  producing 
a  good  code,  no  code  could  be  necessary,  the  want  being 
supplied  by  private  expositors.  Now  although  good  ex- 
positions* render  a  code  somewhat  less  necessary,  they  do 
not  supply  the  want  of  it.  The  exposition  may  be  just  as 
well  constructed  as  the  code,  but  this  essential  difference 
will  remain.  The  one  is  authorised  and  the  jud^e  is 
bound  to  abide  by  it ;  the  other  is  no  expression  of  the 
will  of  the  sovereign,  and  the  judge  is  not  obliged  to  follow 
it :  which  makes  all  the  difference  between  uncertain  and 
certain  law. 

Savigny  affirms,  contrary  to  the  fact,  that  during  the 
times  of  the  classical  jurists  the  want  of  a  code  or  digest 
was  not  felt.  This  assertion  is  directly  in  the  teeth  of  the 
evidence  furnished  by  Suetonius,  Livy,  and  Tacitus. 

Another  strange  objection  made  by  Savigny  to  codifica- 
tion is  this :  That  a  code  makes  the  defects  of  the  law  more 
obvious,  and  therefore  emboldens  knaves.  But  knaves  who 
know  or  take  good  advice  upon  the  pitfalls  of  the  law,  have 
probably  a  larger  field  open  to  them  in  the  uncodified  than 
in  a  codified  state  of  the  law. 

Another  argument,  which  none  but  those  who  know 
the  Germans  can  appreciate,  is  this :  that  if  a  code  could 
be  made  mechanically  and  without  any  difi^culty  at  all, 
this  would  be  a  reason  for  rejecting  it. 

From  the  arguments  above  set  forth,  it  follows  that 
what  I  have  called  the  question  of  codification  in  the  con- 
crete— ^the  expediency  of  codification  in  a  particular  society 
and  at  any  given  time — ought  to  turn  upon  the  following 
considerations. 

Such  are  the  evils  of  judicial  legislation,  that  the  expe- 
diency of  a  code  (or  of  a  complete  or  exclusive  body  of 
statute  law)  admits  of  no  doubt ;  provided  that  the  chaos 
of  judiciary  law,  and  of  the  statute  law  stuck  patchwise  on 
the  judiciary,  could  be  superseded  by  a  good  code. 

Whoever  has  considered  the  difficult^  of  making  a  good 
statute,  will  not  think,lightly  of  the  difficulty  of  making  a 
code.    To  conceive  distinctly  the  general  purpose  of  a 
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Pabt  II.  statufd;  and  the  subordinate  provisions  througli  wMcli  tlmt 
must  be  accomplished^  and  to  express  both  in  ade(]^aate  and 
unambiguous  ten^uage,  is  a  task  of  extreme  delicacy  and 
difficulty.  It  is  for  easier  to  conceive  justly  what  would  be 
useful  law,  than  so  to  construct  that  same  law  that  it  may 
accomplish  the  design  of  the  lawgiver.  Accordingly,  statutes 
made  with  great  deliberation,  and  by  learned  and  judicious 
lawyers,  have  been  expressed  so  obscurely,  or  constructed 
BO  unaptly,  that  decisions  interpreting  or  supplementing 
their  provisions,  have  been  of  necessity  heaped  upon  them 
by  the  Courts  of  Justice.  Such  is  notably  the  case  with 
the  celebrated  Statute  of  Frauds,* 

It  follows  that  the  question  of  Codification  is  a  question 
of  time  and  place.  Speaking  in  abstract  (or  without 
refei-ence  to  the  circumstances  of  a  given  community)  there 
can  be  no  doubt  that  a  complete  code  is  better  than  a  body 
of  judiciaiy  law:  or  is  better  than  a  body  of  law  partly 
consisting  of  judiciary  law,  and  partly  of  statute  law  stucK 
patchwise  on  a  body  of  judiciary. 

But  taking  the  question  in  concrete  (or  with  a  view  to 
the  expediency  of  codification  in  this  or  that  community)  a 
doubt  may  arise.  For  here  we  must  contrast  the  existmg 
law — not  with  the  heau  tdSal  of  possible  codes,  but — ^with 
that  particular  code  which  an  attempt  to  codify  would  then 
and  there  engender.  And  that  particular  and  practical 
question  (as  Herr  von  Savigny  has  rightly  fudged)  will  turn 
mainly  on  the  answer  that  must  oe  given  to  another: 
namely,  Are  there  men,  then  and  there,  competent  to  the 
difficult  task  of  successful  codification  ?  of  producing  a  code, 
which,  on  the  whole,  would  more  than  compensate  thr)  evil 
that  must  necessarily  attend  the  change  ? 

The  vast  difficulty  of  successful  codification,  no  rational 
advocate  of  codification  will  deny  or  doubt.  Its  impossi- 
bility none  of  its  rational  opponents  will  venture  to  ainrm. 

Before  I  quit  the  subject  of  codification,  I  shall  remark 
that  one  advantage  not  generally  adverted  to  would  flow 
from  it ;  an  improvement  in  the  character  of  the  legal  pro- 
fession. If  the  law  were  more  simple  and  scientific,  minds 
of  a  higher  order  would  enter  into  the  profession,  and  men 
in  independent  circumstances  would  embrace  itj  who.  are 


*  29  Car.  II.  c.  3.  Thi»  Bill  on  which  this  statute  was  framed  was 
broueht  in  by  Lord  Chancellor  Nottingham,  who  claimed  the  merit 
of  having  been;it8  originator ;  although  it  received  *  some  additions 
and  improvements  from  the  judges  and  Civilians '  (Lord  Campbell's 
Lives  of  the  Chancellors,  vol.  iv.  p.  271).  Lord  Hale  is  often  credited 
with  having  had  a  hand  in  it,  but  this  is  hardly  probable ;  for  some 
time  before  the  date  of  the  Act,  he  was  in  failing  health  and  had 
petitioned  for  relief  from  his  ordinarj'  duties. — K,  C, 
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now  deterred  by  its  disgusting  character ;  for  disgusting  it  Lec 
really  is.  What  man  of  literary  education  and  cultivated  XXX! 
intellect  can  bear  the  absurdity  of  the  books  of  practice,  for  " 
example :  and  many  other  parts  of  the  law  P  Nothing  but 
a  strong  necessity,  or  a  strong  determination  to  get  at  the 
rationale  of  law  through  the  crust  which  covei^s  it,  could 
carry  any  such  person  through  the  labour.  But  if  the  law 
were  properly  codified,  such  minds  would  study  it ;  and  we 
might  then  look  for  incomparably  better  legislation,  and  a 
better  administration  of  justice,  than  now.  The  profession 
would  not  be  merely  yenal  and  fee-gathering  as  at  present, 
but,  as  in  ancient  Kome,  would  be  the  road,  to  honours  and 
political  importance.  Much,  no  doubt,  of  tiie  drudgery  of 
the  profession  would  still  be  performed  by  persons  aiming 
only  at  pecuniary  reward,  but  the  morality  prevailing  in  the 
entire  profession  would  be  set,  in  a  great  decree,  oy  this 
high  part  of  it,  which  would  also  comprise  wie  practical 
legislators  of  the  community.  This  would  be  a  highly  im- 
portant consequence  of  the  simplification  of  the  law :  for  I 
am  fiilly  convinced  that  only  trom  enlightened  and  expe- 
rienced lawyers  is  any  substantial  improvement  of  the  law 
ever  to  be  hoped  for. 


Note, — As  the  great  controversy  on  the  expediency  of  con- 
structing a  Code  of  Laws  for  the  whole  of  Germany  is  frequently 
alluded  to  in  the  foregoing  Lecture,  and  constant  reference  made 
to  the  works  of  the  two  great  leaders  of  the  conflicting  parties, 
it  may  not  be  superfluous  to  say  a  few  words  concerning  them. 

After  the  dehverance  of  the  country  from  the  French  yoke, 
the  minds  of  patriotic  Germans  were  anxiously  employed  ii^ 
enquiries  into  the  causes  of  the  feeble  and  divided  resistance, 
made  by  their  country,  and  in  projects  for  strengthening  the 
bonds  which  might  unite  the  several  States  into  a  well-corn- 
p£usted  whole. 

Among  them,  was  tliat  of  which  Thibaut  was  the  ardent 
and  eloquent  advociite.  In  his  Essay  'On  the  Necessity  of -a 
general  Municipal  (or  National)  Law  for  Germany,'  he  treats 
the  construction  of  such  a  body  of  law,  'clear,  precise,  and 
adapted  to  the  requirements  of  the  time,' — as  one  of  the  first 
conditions  of  a  strong  and  efficient  Confederation. 

Thibaut  was  a  Hanoverian  by  birth,  and  had  studied  at 
Gottingen,  Konigsberg,  and  Kiel,  at  which  latter  place  he  to^ 
his  degree,  and  was  appointed  Professor.  In  1802  he  had  a  caU 
to  Jena,  and  in  1805  he  w&s  invited  to  assist  in  the  reotrgaaiza- 
tiouof  the  University  of  Heidelberg. 

Thibaut's  works  are  numerous  and  of  high  authority.  His 
style  is  homely  and  familiar,  but  has  great  force  and  animation. 
He  proposed  that  a  Collegium  or  Commission  should  be  nomi- 
nated  by  the  several  States,  and  he  maintained  that  by  the  co- 
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Pabt  I.     operation  of  the  ablest  theoretical  jurists  (Professors  in  the 

-1 '    different  Universities),  with  practising  lawyers,  such  a  Code  of 

Laws  as  above  described,  applicable  to  all  Germany,  might  be 
constructed. 

The  most  illustrious  opponent  of  this  scheme  was  Savigny, 
the  leader  of  the  so-called  Historical  School  (founded  by  Hugo 
and  Schlosser) ;  whose  great  learning  and  acuteness,  combined 
with  a  consummate  talent  for  exposition,  rendered  him  a  for- 
midable antagonist. 

In  his  youth  he  had  tl\e  rare  advantage  of  being  able  to 
travel  throughout  Germany,  France,  and  Italy,  in  search  of  un- 
known or  neglected  sources  of  Eoman  Law,  and  returned  laden 
with  spoils  to  Marburg,  where  he  had  studied,  and  was  now 
appointed  Professor.  In  1803,  he  wrote  his  Treatise  on  the  Law 
of  Possession.  On  the  creation  of  the  University  of  Berlin  in 
1810,  Savigny  was  one  of  the  first  teachers  appointed.  His 
lectures,  especially  those  on  the  Institutes,  together  with  the 
history  of  the  Roman  Law  and  the  Pandects,  drew  crowded 
audiences,  not  only  by  the  copiousness  and  importance  of  the 
matter,  but  by  the  extraordinary  clearness  and  beauty  of  the 
form.  « 

His  celebrated  work,  *0n  the  Vocation  of  otir  Age  for 
Legislation,'  is  known  to  the  English  public  through  Mr.  Hay- 
ward's  translation. 

The  discussion  on  the  expediency  of  Codification  was  carried 
on  with  great  asperity ;  its  partisans  complained  that  they  were 
unfairly  represented  by  the  leaders  of  the  Historical  School,  as 
advocating  the  introduction  (or  rather  the  imposition)  of  an 
entirely  new  body  of  Laws  (which  they  never  contemplated) ; 
while  their  adversaries  disclaimed  the  opinion  imputed  to  them 
— that  Law  should  have  no  other  source  than  a  historical  one. 

In  one  of  the  Essays  contained  in  the  volxmie  which  has 
been  frequently  quoted,  *  On  the  Influence  of  Philosophy  on  the 
Exposition  of  Positive  Law,'  Thibaut  concludes  with  the  follow- 
ing discriminating  and  impartial  statement  of  the  claims  of  the 
contending  parties : — 

*  Nothing  is  more  to  be  wished  than  that  the  philosophical 
and  the  elegant  jurists  should  soon  cease  to  regard  themselves 
as  two  hostile  parties.  Each  side  must  abate  somewhat  of  its 
pretensions,  and  reciprocally  take  what  is  good  from  the  other. 
Without  philosophy  there  is  no  complete  history;  without 
history,  no  safe  application  of  philosophy.  Both  must  unite  as 
aids  to  Interpretation,  and  must  exercise  a  continual  influence 
on  each  other.  The  jurist  who  aspires  after  perfection  will 
therefore  endeavour  to  combine  profound  historical  knowledge 
with  philosophical  views ;  for  the  historical  part  of  Juris- 
prudence can  never  be  separated  by  a  sharp  line  from  the  philo- 
sophical. In  each  are  gaps,  which  can  only  be  filled  by  the  aid 
of  the  other.' — 8.  A, 
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'PART  IIL 

LAW  IN  EBLATION  TO  ITS  PUBP08R8 

AND   TO   THB 

SUBJECTS  WITH  WHICH  IT  IS  CONVERSANT. 


LECTURE  XL. 
Law  of  Things  and  the  Lata  of  Persons  or  Status. 

From  law  considered  witli  reference  to  its  sources j  and  to  Leot 
the  manner  in  which  it  hegins  and  ends,  I  pass  to  law  con-  XL.' 
sidered  with  reference  to  its  purposcSj  and  to  the  sutQects 
about  which  it  is  conversant. 

The  first  great  distinction  of  Law  considered  under  this 
aspect,  is  the  celebrated  one  into  the  Law  of  Persons  and 
the  Law  of  Things ;  or  (as  I  think  it  ought  to  be  stated), 
the  Law  of  Things  and  the  Law  of  Persons. 

This  distinction  may  be  stated  generally  as  follows : — 

There  are  certain  rights  and  duties,  with  certain  capacities 
and  incapacities  to  take  rights  and  incur  duties^  by  which 
persons,  as  subjects  of  law,  are  variously  determined  to 
certain  classes.  By  a  capacity  I  mean  tms : — A.  person  is 
capable  of  a  ^ven  right  and  of  a  given  duty  if  on  the  hap- 
pening of  a  given  event  the  law  would  invest  him  with  that 
right,  or  impose  on  him  that  duty. 

The  rights,  duties,  capacities,  or  incapacities,  which 
determine  a  given  person  to  any  of  these  classes,  constitute 
a  condition  or  status  with  which  the  person  is  invested. 

One  and  the  same  person  may  belong  to  many  of  the 
classes,  or  may  occupy,  or  be  invested  with,  many  conditions 
or  status.  For  example,  one  and  the  same  person,  at  one 
and  the  same  time,  may  be  son,  husband,  father,  guardian, 
advocate^  or  trader,  member  of  a  sovereign  number,  and 
minister  of  that  sovereign  body. 

The  rights,  duties,  capacities,  and  incapacities,  whereof 
conditions  or  status  are  respectively  constituted  or  com- 
posed,  are  the  appropriate  matter  of  the  department  of  law 
which  commonly  is  named  the  Law  of  Persons — Jus  quod 
ad   Personas  pertinet : — Jus    Personarum — De  conditione 

98 


346  Law :  Purposes  and  Subjects, 

Tart  III.  hominum.  Less  ambiguously,  and  more  sigmflcantly;  that 
**■ — r— ^  department  of  law  might  be  styled  the  '  Law  of  Status.' 
For  though  the  term  persona  in  one  sense  of  the  word  is 
properly  synonymous  with  status,  yet  in  its  usual  and  more 
commodious  signification,  it  denotes  not  status  but  homo,  a 
man  (including  woman  and  child)  j  or  it  denotes  an  aggre- 
gate or  collection  of  men. 

The  department,  then,  of  law,  which  is  styled  the  Law 
of  Persons,  is  conversant  about  status  or  conditions;  or 
(expressing  the  same  thing  in  another  form)  it  is  conversant 
about  persons  (meaning  men)  as  bearing  or  invested  with 
persons  (meaning  status  or  conditions). 

The  department  of  law  which  is  opposed  to  the  Law  of 
Persons,  is  commonly  named  the  Laio  of  Things :  Jus  quod 
ad  Respertinet :  or  the  department  of  law  '  De  rebus.' 

How  this  department  of  law  came  to  be  called  the  *  Law 
of  Things '  is  somewhat  obscure ;  but  referring  to  what  has 
been  said  in  Lecture  XII.  supra,  about  the  various  meanings 
of  this  flexible  word  res,  it  seems  not  impossible  to  catch 
the  train  of  ideas.  It  has  been  seen  that  res  or  '  thing '  in  its 
widest  meaning,  embraced  the  whole  matter  with  which 
laws  are  conversant,  p.  168  supra.  Having  for  convenience 
singled  out  a  department  of  law  and  called  it  (not  without 
significance),  *  Law  of  Persons,'  it  seems  natural  that  the 
authors  of  those  institutional  treatises — ^fjEimiliar  with  the 
term  res  as  wide  enough  to  embrace  all  the  subject  matter 
of  law — should  call  the  opposed  department  the  'Law  of 
Things.'  This  would  be  the  more  easily  suggested  to  their 
minds  from  the  circumstance  that  res  in  me  narrow  and 
strict  sense  of  the  word  was  already  opposed,  as  has  been 
shown  (supra,  pp.  166, 167),  to  persons. 

That  such  v^as  the  general- conception  of  the  distinction 
by  the  Roman  jurists,  is  manifest  from  the  order  adopted  in 
the  Institutes.  The  first  book  of  the  Institutes  of  Justinian, 
following  Gains,  treats  of  the  law .  relative  to  status  or 
conditions  under  the  name  '  de  jure  personarum,^  or  '  de 
condicione  hominum.^  The  second  opens  with  words  to 
this  efiect : — 

'Having  treated  of  the  Persons,  let  us  now  treat  de 
rehus,^  It  then  proceeds  to  divide  res  into  corporales  and 
incorporates,  and  then  treats  of  rights  and  duties  under  their 
various  subdivisions. 

It  would  be  absur  J  to  suppose  that  the  Law  of  Persons 
can  peculiarly  relate  to  persons  meaning  homines  or  himian 
beings ;  or  the  Law  of  Things  to  things,  in  the  proper 
sense  of  the  term.  Many  rights  and  duties  treated  of  in 
the  Law  of  Persons  relate  to  things  properly  so  called :  as, 
for  instance,  an  estate  in  land  belonging  to  a  married 
woman :  and  many  rights  and  duties  treated  of -in  the  La^ 
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of  Things  have  no  regard  to  thirds  proper ;  as,  for  instance,       Leot. 
the  right  arising  from  an  obligation  to  forbear  under  a        XL. 
contract,  ' « ^ 

The  distinction,  therefore,  between  the  Law  of  Things 
and  the  Law  of  Persons  rests  upon  the  notion  of  status  or 
condition.  The  Law  of  Persons  is  that  part  of  the  law 
which  relates  to  status  or  conditions.  The  Law  of  Things 
is  the  law — ^the  corpus  juris — minus  the  law  of  status  or  con- 
ditions. The  Law  of  Persons  is  the  law  of  stat%is  or  con- 
ditions, detached  for  the  sake  of  convenience  from  the  body 
of  the  entire  legal  system. 

The  question,  therefore,  which  firat  arises  is  this :  What  what  con- 
constitutes  a  status  or  condition  ?  JJSJor* 

The  rights,  duties,  capacities,  or  incapacities,  which,  as 
above  mentioned,  deternune  a  given  person  to  a  given  class 
constitute  his  status  or  condition.  His  condition  is  not  the 
source  of  his  distinctive  rights  and  obligations,  for  these  are 
his  condition.  The  source  of  these  rights  and  obligations 
is  the  fact,  event,  or  incident  which  invests  him  with  the 
condition ;  that  is  to  say,  which  gives  him  the  rights  and 
capacities,  and  subjects  him  to  the  duties  and  incapacities 
of  which  the  condition  is  composed.  For  example,  a  bar- 
rister or  an  attorney  is  distinguished  from  other  men,  by 
peculiar  obligations  which  are  imposed  on  him  and  by 
peculiar  rights  which  he  enjoys.  These  obligations  and 
these  rights  are  the  condition  of  Barrister  or  of  Attorney. 
The  source  or  cause  of  his  condition,  or  of  his  distinctivis 
obligations  and  rights,  is  his  Call  to  the  Bar,  or  his  Admis- 
sion as  Attorney. 

The  notion  of  status  or  condition  (as  understood  by  the 
Boman  Lawyers),  has  been  covered  with  thick  darkness  by 
the  vague  talk  of  their  successors,  and  is  not  entirely  free 
from  difficulty  and  doubt.  But  I  think  that  the  plain 
account  of  it,  which  I  have  given  above,  will  be  found  to 
tally  with  the  truth,  or  to  approach  it  pretty  closely,  by 
those  who  will  take  the  trouble  (trouble  too  seldom  taken)  of 
seeking,  inspecting,  and  collating  the  original  and  proper 
authorities. 

See  and  compare  the  following  places: — Gaii  Comm. 
i.  §§  8, 9, 13, 67, 80, 81, 128, 159, 162.— Jtw^.  i.  3,  §  4.— i.  6, 
§  3.__i.  16,  §  4.— i.  22,  §  4.— ii.  11,  §  5.— ii.  17,  §§  1,  4,  6. 
— Dig,  i.  6  ft)e  statu  hominum),  I,  6,  pr.  II,  9,  21,  26,  guh 
^ne. — ^i.  9  (De  Senatoribus),  I,  10. — iv.  6  (De  capite  ndriu* 
tis), /.  8,  §  1,  ?.  11. 

To  Ax  the  notion  of  Status  with  perfect  exactnesfl, 
seems  to  be  impossible.  For  there  are  certain  sets  or  series 
of  rights  and  obligations,  which  would  probably  be  coi>- 
sidered  by  one  man  ds  forming  or  composing  Status^  though 
another  would  rather  refer  them  to  the  Jus  JRerum — ^i.e.  tne 
Jaw  (or  Doctrine)  of  Rights  and  Obligations  in  generalf  or 
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The  distino- 
tton  between 
«tattt«,  and 
any  other 
rights, 
&C.,  not 
Busceptible 
of  any  strict 
definition. 

No  generic 
character 
common  to 
all  condi- 
tions ;  but 
they  bear  the 
following 
marks:— 

1.  Ck>nditlon 
resides  in  an 
Individual  as 
belonging  to 
a  class. 

3.  The  rights, 

&&•  which 

constitute 

the«to(«« 

specially 

regard 

persons 

of  that  class. 


3.  The  class 
must  be  such 
as  from  Us 
nature  can- 
not Include 
all  or  nearly 
all  persons. 


of  Bights  and  Obligations  abstracted  or  apart  from  con^ 
dftions. 

After  the  best  consideration  which  I  have  been  able  to 
give  to  the  subject,  and  after  an  extensive  examination  of 
the  opinions  of  others,  I  stiU  find  no  mark  by  which  a  status 
or  condition  can  be  distinguished  from  any  other  collection 
of  rights  and  duties. 

St^aking,  however,  ^nerallv,  the  rights  and  duties, 
capacities  and  incapacities  which  constitute  status  or  con- 
ditions, bear  the  following  marks : — 

First:  The  condition  resides  in  the  individual  not  as 
being  that  individual  person,  but  as  a  member  of  a  class. 
That  is  to  say,  a  privilegium  (in  the  proper  sense  of  the 
word)  is  not  a  status. 

Secondly  : — (Being  a  corollary  to  the  above) — ^The 
rights,  duties,  capacities  and  incapacities  composing  the 
statuA  or  condition,  regard  or  interest  speciaUy  persons  of 
that  class.  For  instance,  though  the  rights  of  a  father  in  his 
child  regard  persons  generaUy,  inasmuch  as  corresponding 
duties  are  laid  upon  everybody,  yet  those  rights  specially 
regard  the  father  ab  such.  It  seems  indeed  obvious  that  the 
rights  and  duties  which  reside  in  an  individual  as  a  member 
of  a  class  cannot  be  such  as  extend  to  persons  indiscrimin- 
ately. But  this  notwithstanding  Sir  Matthew  Hale,  followed 
by  Blackstone,  places  among  the  Rights  of  Persons  (meaning 
the  Law  of  Persons)  certain  rights  which  they  are  pleased 
*o  style  absolute,  namely,  the  right  to  liberty ;  the  right  to 
bodily  security ;  the  right  to  reputation,  &c. :  rights  which 
reside  in  every  person  to  whom  the  sovereign  or  state  extends 
a  particle  of  protection,  and  which,  therefore,  pre-eminently 
belong  to  the  Law  of  Things  or  the  general  law. 

Thirdly :  The  class  itself  must  not  be  such  that  it  may 
comprise  any  or  nearly  any  person  whatever.  The  meaning 
of  vmich  I  explain  as  follows  : — 

Any  rights  and  duties,  not  singular^  or  peculiar  to  a 
specific  or  determinate  individual,  are  properly  determined 
to  a  class  of  persons.  For  example,  the  rights  and  duties 
arising  firom  a  contract,  are  determined  to  the  class  of  c<mr- 
tractors.  The  rights  and  duties  arising  from  a  mortgage, 
are  determined  to  the  class  of  mortgagors,  and  to  that  of 
mortgagees* 

But  classes  of  persons  may  be  divided  into  two  kinds : 
first,  classes  which  might  comprise  persons  of  any  descrip- 
tion, or  nearly  so ;  no  persons  being  necessarily  excluded, 
except  some  classes  labouring  under  a  special  incapacity 
which  would  itself  constitute  a  status:  secondly,  classes 
which  can  only  comprise  persons  of  one  given  description. 
For  example,  whatever  be  his  other  characters,  any  person, 
unless  he  labours  under  a  special  incapacity  as  an  infant,  &c., 
may  be  a  contractor.    The  rights  apd  duties^  therefore^ 
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which  concern  contractors  may  concern  almost  anybody,  and       Leot. 
are  therefore  properly  discussed  in  the  department  of  general        -XL* 
law — ^the  '  Law  of  Tilings/  ' 

The  dasses,  therefore,  to  which  persons  are  determined 
by  (or  which  are  conterminous  with)  condittonsy  are  classes 
which  can  only  comprise  a  part  of  the  community  \  as  husbands 
and  wives,  masters  and  servants,  parents  and  children ;  any  or 
all  of  ^  whom  may  be  promisors  or  promisees,  mortgagors  or 
mortgagees,  contractors,  and  so  on.  The  indefimteness  of 
the  notion  of  class,  creates  the  whole  difficulty  of  the  case. 
By  taking  the  word  class  in  its  widest  sense,  we  might  throw 
the  whole  body  of  law  into  the  Law  of  Persons :  but  that 
was  not  the  object  of  those  who  have  taken  the  distinc- 
tion :  they  wished  to  separate  the  rights  and  duties  specially 
affecting  portions  of  the  community  from  rights  and  duties 
of  more  general  interest. 

Fourthly :  The  rights,  duties,  capacities  and  incapacities 
constituting  a  status  or  condition  are  commonly  inaefinite 
in  number  and  kind,  and  such  as  to  give  a  conspicuous 
character  to  the  individual,  or  to  influence  extensively  his 
social  relations.  This  mark  like  the  rest  is  of  a  vague  and 
indetem^nate  description.  It  will  not,  for  instance,  exclude 
from  the  description  of  status  the  rights,  duties  and  capaci- 
ties which  constitute  a  heredttas,  i.e,  which  devolve  by 
testament  or  intestacy  upon  executor,  general  devisee,  ad- 
ministrator or  heir.  Nor,  indeed,  does  there  exist  any  mark 
which  would  distinguish  the  heredttas  from  a  status.  But 
by  general  consent  the  rights,  &c.,  constituting  the  heredttas 
have  been  treated  in  the  general  department  of  law — the 
Law  of  Things.    And  it  is  convenient  so  to  treat  them.* 

I  now  proceed  to  the  v^ses  of  the  distinction  between  the  vaea  of  the 
Law  of  Things  and  the  Law  of  Persons.  distinction. 

The  idea  of  status  or  condition,  although  not  capable  of 
precise  definition,  is  essential  or  necessary,  and  must  exist 


4.  Tbe  rlglits, 
&c.,  are  such 
as  to  In- 
fluence  ex- 
tensively  the 
social  rela* 
tlons  of  the 
Individual. 


*  To  the  marks  o^  a  condition  I  thlDk  it  should  be  added  that 
the  notion  of  stattts  is  historically  connected  with  the  fact  that  a 
person  has  little  or  no  control  over  the  circumstances  which 
determine  him  to  the  class,  and  that  still  less  has  his  consent  any 
effect  upon  his  rights  and  obligations  when  once  fixed  as  a  member 
of  the  class.  That  this  was  literally  the  case  with  most  conditions 
with  which  *  Ancient  Law '  was  conversant,  is  well  pointed  out  by 
sir  H.  Maine  in  his  able  and  suggestive  work  under  that  title. 
That  in  modem  systems  of  law  this  ceaefes  to  be  a  universal  mark 
of  staitis  is  a  consequence  of  the  progress  described  by  the  same 
author  in  the  pregnant  observation  that  '  the  movement  of  the 
progressive  societies  has  hitherto  been  a  movement  froin  status  to 
contract*  But  the  old  connection  of  status  with  the  idea  of  per- 
manence  has  doubtless  an  influence  upon  the  line  of  demarcation 
BsnaUy  adopted  in  assigning  the  term  status  to  some  sets  of  rights, 
duties^  &C.,  and  not  to  others. — R.  C. 
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in  every  body  of  law.  The  division  of  the  cot^pus  juris  into 
Jus  Personarum  and  Jus  Iterum  is  not  essential  or  inevit- 
able. It  is  adopted  as  being  a  convenient  basis  for  the 
arrangement  of  the  coiyus  juris ;  and  it  is  easy  to  conceive 
arrangements  founded  on  principles  altogether  dissimilar. 

The  main  advantages  of  this  division  seem  to  me  to  be 
these : — 

First :  in  the  Law  of  Things,  or  The  Law  generally,  all 
which  can  be  aifirmed  of  rights  and  duties  considered  gene- 
rally, or  as  abstracted  from  status  or  condition,  is  stated 
once  for  all.  One  advantage,  therefore,  of  the  division  is 
that  it  is  productive  of  brevity.     The  general  rules  and 

Srinciples  vdth  which  the  Law  of  Things  is  properly  or 
irectly  concerned,  are  preserved,  detached,  and  abstracted 
from  everything  peculiarly  relating  to  particular  classes  or 
persons ;  they  are,  therefore,  presented  more  clearly  than  if 
they  were  interspersed  with  that  more  special  matter.  For 
example,  the  rights  and  duties  wjiich  constitute,  and  are  an- 
nexed to  an  estate  in  fee,  or  which  arise  from  contracts,  or  from 
delicts,  are  stated  much  more  briefly  and  clearly  than  they 
could  be  if  they  were  presented  as  modified  by  the  peculiar 
rights,  or  the  peculiar  incapacities,  of  married  women  or  of 
infants. 

Secondly :  by  distinguishing  such  parts  of  the  law  as 
are  peculiar  to  particular  classes  from  the  parts  which  are 
common  and  of  imiversal  application,  and  by  placing  the 
former  under  a  separate  department,  the  matter  peculiar 
to  every  particular  class  is  rendered  easy  of  reference.  The 
distinction  would  be  attended,  if  its  principle  were  steadily 
adhered  to,  with  one  great  and  indisputable  advantage; 
namely  that  every  class  of  persons  might  know,  to  a  con- 
siderable extent,  the  parts  of  the  law  relating  to  themselves. 

The  plan  of  collecting  under  separate  heads  such  portions 
of  the  law  as  are  peculiar  to  special  or  particular  classes,  is 
strongly  and  Justly  recommended  by  Bentham.  His  General 
Code,  as  distinguished  from  his  proposed  Special  Codes  or 
bodies  of  law  specially  relating  to  particular  classes,  is  in 
fact  the  jus  7'erum,  or  Law  of  Things,  of  the  classical 
Roman  jurists.  It  is  a  strong  presumption  in  &YOur  of 
the  distinction,  that  Bentham  by  his  unassisted  invention 
arrived  at  it ;  for  he  certainly  did  not  derive  it  from  the 
Roman  law.  The  only  form  in  which  the  distinction  made 
by  the  Roman  lawyers  was  familiar  to  him  was  the  absuid 
travesty  of  it  by  Sir  W.  Blackstone,  who  (foUovring  Sir  AT. 
Hale)  actually  translates  jura  pet^onarum  and  jura  reriwi 
'  the  Rights  of  Persons '  and  the  '  Rights  of  Things.* 

Instead  of  this  division,  there  are  many  other  divisions 
of  the  corpus  juris  which  might  be  adopted.    I  shall  briefly 
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advert  to  two  of  these  possible  divisions,  because  they  may       Leot. 
serve  to  illustrate  that  of  which  I  have  been  treating.  XL. 

First :  the  head  jvji  retnim  might  be  rejected,  and  the  ^*  ^ 
whole  body  of  the  law  divided  into  special  codes,  heads,  or  th?oStw 
chapters,  appropriate  to  peculiar  classes  of  persons.  The  JuH 
inconvenience  of  this  would  be,  that  the  naatter  which  is 
common  or  universal  or  has  no  special  relation  to  any 
peculiar  class,  must  be  inserted  under  evei'y  head.  In 
effect,  each  of  the  special  codes  would  consist  of  the  whole 
of  the  common  matter,  pltis  the  matter  specially  referring 
to  the  peculiar  class.  The  repetitions  of  tne  general  matter 
would  be  as  numerous  as  the  special  classes;  and  conse- 
quently the  bulk  of  the  whole  body  of  law  would  be  truly 
immense.  By  adopting  the  division  into  Jus  Kerum  ana 
Jus  Personarum,  the  description  of  the  common  matter  is 
disposed  of  at  once.  Nor  is  the  difficulty  of  ascertaining 
the  law  enhanced  to  persons  belonging  to  any  special  class : 
the  only  difference  is,  that  they  must  look  for  it  under  two 
heads  or  chapters  instead  of  one ;  which  is  no  increase  of 
the  trouble.  For  example,  a  person  wishes  to  contract  with 
an  infant.  He  refers  to  the  chapter  on  Infants  to  find  in 
what  manner  the  status  of  an  infant  modifies  the  general 
provisions  of  the  law  on  the  subject  of  contracts ;  and  if 
this  is  not  intelligible  to  him  he  refers  to  the  title  '  Con- 
tracts *  in  the  General  Code. 

Not  to  exaggerate,  however,  the  effect  of  this  separation 
of  the  body  of  law  into  the  General  Code  and  a  number 
of  Special  Codes,  in  rendering  the  law  cognoscible,  I  must 
observe  that  a  complete  knowledge  of  any  of  these  separate 
parts  implies  a  knowledge  of  the  ous  rerum  of  which  they 
are  only  a  modification,  and  requires  therefore  a  knowledge 
of  that  immense  whole  which  it  modifies.  In  the  example 
which  I  have  already  made  use  of,  that  of  an  infant  entering 
into  a  contract,  it  is  obvious  that  we  must  know  the  general 
nature  of  contracts,  and  the  rights  and  duties  annexed  to 
them,  to  enable  us  to  know  in  what  manner  those  rights 
and  duties  are  modified  by  the  peculiar  stcfttis  of  an  ibfant. 

A  second  possible  division  is  the  following : — The  jus 
personarum  might  be  rejected,  and  the  sets  of  special  pro- 
visions relating  peculiarly  to  special  classes,  not  collected 
under  appropriate  chapters,  but  appended  to  the  more 
general  provisions  which  they  modity  and  control.  But 
by  this  mode  brevity  and  clearness  in  the  exposition  of  the 
general  principles  would  be  lost;  for  to  eveiy  princijjle,  all 
the  modifications  it  receives  from  the  peculiar  position  of 
every  particular  class  must  be  appended ;  and  the  peculiar 
law  or  each  class  being  scattered  everywhere  throuch  the 
code,  the  persons  affedbed  by  the  peculiar  law  would  not 
find  it  collected  to  their  hands,  but  must  pick  it  out  bit  by 
Wt. 
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The  diyision  into  jui  peraonarum  and  jus  rerum  com- 
bines the  advantages  cf  both  these  adverse  methods.  Like 
the  one,  it  enables  all  classes  to  find  easily  the  law  pecu- 
liarly affecting  themselves ;  like  the  other,  it  presents  in  a 
connected  series  those  principles  of  the  law  which  are 
common  to  all  classes. 

These,  however,  are  not  so  much  the  advantages  which 
the  division  has  produced  as  those  it  wovld  produce  if  its 

Erinciples  were  cieiu'ly  and  strictly  pursued.  By  the  Roman 
bwyers,  as  for  example  in  the  Institutes,  the  special  law  of 
particular  classes  is  o¥ten  placed  in  the  Law  of  Things :  and 
the  same  in  Blackstone,  in  the  French  Code,  and  in  almost 
all  the  other  compilations  of  lawyers.  Hence  the  question 
has  been  much  agitated,  whether  the  jvs  peraonarum  of  the 
Bx>man  lawyers  was  properly  the  law  of  status  (or  the  de- 
scription of  the  rights  and  duties,  capacities  and  incapacities 
constituting  stattts ;)  or  merely  a  description  of  the  facts  or 
events  by  which  status  is  invested  or  divested.  Whether 
for  instance,  imder  marriage  all  the  rights  and  duties  pecu- 
liarly affecting  husbands  and  wives,  were  intended  to  be 
inserted,  or  merely  marriage  itself,  the  incident  by  which 
the  status  arises,  with  the  modes  by  which  marriage  may 
be  dissolved.  The  truth  is  that  the  authors  of  the  distinc- 
tion have  not  been  consistent.  Sometimes  they  inserted  in 
the  jus  personarum  descriptions  of  the  rights  and  duties 
composing  the  status^  while  in  other  cases  they  simply  de- 
scribed the  investing  and  divesting  facts,  reserving  the 
description  of  the  rights  themselves  fer  the  Law  of  Things. 

On  the  whole,  the  two  principal  reasons  for  detaching 
sets  of  rights,  etc.  from  the  Dody  of  the  legal  system  seem 
to  be, 

1st.  That  the  rights,  etc.  constituting  the  status j  regard 
specially  a  comparatively  narrow  class  of  the  communiiy ; 
and  that  it  is  convenient  to  have  them  got  together  for  the 
use  of  that  class. 

2dly.  That  they  can  be  detached  from  the  bulk  of  the 
system  without  breaking  the  continuity  of  the  exposition. 
And  that  the  so  detaching  them  tends  to  give  clearness  and 
compactness  to  the  exposition  of  the  bulk  of  the  law. 

[The  line,  however,  of  demarcation  between  the  different 
departments,  depending  as  it  does  on  convenience,  is  inevit- 
ably an  arbitrary  one. 

And  the  convenience  of  separating  the  law  relating  to 
certain  classes  may  be  different  at  different  periods,  and  in 
di&rent  communities.  The  rights,  etc.  of  Traders  would 
hardly  have  been  considered  a  status  in  Roman  Law.  But 
in  modem  communities  not  only  do  they  occupy  an  impor- 
tant and  conspicuous  position,  but  the  collection  ot  the 
laws  with  which  they  are  concerned  (as  traders)  into  a 
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separate  department,  has  this  special  advantage,  that  the       Lbot. 
law  in  this  department  is  the  same  or  nearly  so  in  comma-        XIj. 

nities  whose  laws  in  other  respects  are  different.     Cod&i  de     ^^— 

Commerce  may  therefore  sometimes  be  adopted  with  ^eat 
advantage  even  where  the  general  law  remains  uncodified. 
This  was  recently  (in  18^)  done  in  Germany,  doubtless 
not  without  regard  to  political  considerations,  by  the 
General  German  Mercantile  Code.* — R.  C] 


*  While  upon  the  subject  of  mercantile  codes,  I  may  make  the 
following  observation.  It  is  hardlv  possible  that  a  code  could  be  so 
complete  an  embodiment  of  existmg  law  as  to  avoid  some  innova- 
tion.  So  far  as  it  innovated,  there  would  inevitablv  be  a  proviso 
express  or  implied  that  the  changes  made  in  the  law  should  not 
affect  past  transactions,  but  only  regulate  the  effect  of  future  ones. 
Consequently  the  existing  sources  and  literature  of  the  law  will 
remain  indispensable  to  lawyers  up  to  a  period  when  any  code  that 
may  be  enacted  in  our  own  time  shall  itself  have  become  crusted 
with  age.  But  the  transactions  with  which  traders  are  commonly 
concerned  are  commenced  and  concluded  within  comparatively 
short  periods.  A  code  of  mercantile  law,  or  a  part  of  it — such  as  the 
law  relating  to  marine  insurance — ^would  in  a  comparatively  short 
time  practically  supersede  the  existing  sources  and  literature  of  the 
law  relative  to  those  transactions. 

Codes  of  the  nature  here  spoken  of  differ  in  some  respects  from 
any  department  of  the  code  contemplated  by  the  author  as  the  best 
form  of  a  code.  For  so  long  as  the  General  Law — the  Law  of  Things 
— remains  uncodified;  or  the  General  Code  unaccomplished;  a 
Special  Code  must  either  contoin  much  matter  which  ought  properly 
to  be  contained  in  the  General  Code,  or  much  must  be  left  to  the 
operation  of  the  uncodified  law.  Thus  in  a  code  of  the  Law  relating 
to  Traders,  much  matter  relating  to  contracts  in  general,  and  which 
would  properly  belong  to  the  General  Code,  must  be  inserted,  or  the 
Special  Code  left  incomplete. 

This  leads  me  to  some  further  remarks  which  concern  the  general 
subject  of  codification  discussed  in  the  last  Lecture,  but  which  I 
could  hardly  make  before  the  subject  of  Special  Codes  had  been 
introduced.  In  making  these  remarks  I  must  refer  to  a  \try  able 
and  suggestive  paper  on  the  subject  of  codification  in  the  Edinourgh 
Journal  of  Jurisprudence  for  June  1874.  The  author  of  that  artide 
arguetf  that  an  absolute  and  all  sufficient  code  has  a  necessaiy  ten- 
denc}*  to  repress  and  discourage  the  study  of  the  principles  anil 
reasons  of  law.  This  argument  is  chiefiy  grounded  on  the  circum- 
stance that  France  since  the  date  of  the  Code  Napoleon  has  not 
produced  a  Pothier ;  an  argument  which  may  be  fairly  balanced  by 
the  fact  that  England,  though  not  hampered  by  a  Code,  has  since 
Coke  produced  no  great  institutional  writer.  The  remaining  argu- 
ments of  the  author  of  that  article  against  codification  concern  codi- 
fication in  the  concrete,  and  with  these  the  i)resent  work  is  hardly 
concerned.  But  he  assumes  as  the  only  possible  approach  to  codi- 
fication, in  the  absence  of  an  absolute  and  all  sufficient  code,  that 
there  shoiUd>he  an  Institute  of  the  Law  under  Parliamentary  sanc- 
tion, but  still  possessing  only  an  undefined  authority  something 
like'that  possessed  by  Coke's  Institutes.  And  he  argues  that  such 
an  Institute  being  of  no  use  to  the  general  public,  but  only  for  the 
convenience  of  lawyers,  would  not  be  worth  the  expenditure  of 
public  money  required  for  it.    But  even  admitting  that  in  regard 
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LECTURE  XLI. 
Statu^. — Erroneous  Definitions  examined. 

In  mj  last  Lecture,  I  endeavoured  to  explain  the  import 
of  the  distinction  between  the  Law  of  Persons  and  the  Law 
of  Things.  In  doing  so  I  showed  that  the  distinction  rests 
upon  the  notion  of  status  \  and  I  stated  the  marks  or  cha- 
racters belonging  to  that  notion )  showing  at  the  same  time 
that  the  notion  is  incapable  of  definition  by  any  determinate 
or  precise  description. 

I  will  now  examine  certain  definitions  of  status,  with 
certain  definitions  of  the  distinction  founded  on  the  idea  of 
statuSj  which,  in  my  opinion,  are  thoroughly  erroneous,  and 
have  engendered  much  of  the  obscurity  wherein  the  idea 
and  the  distinction  are  involved. 

According  to  a  definition  of  status,  now  exploded,  but 
which  was  formerly  current  amongst  Civilians,  'Status 
est  qualitaSf  cujus  ratione  homines  diverse  jure  utuntur.' 
'  Exempli  gratia,'  (adds  Heineccius,)  '  alio  jure  utitur  liber 
homo  ;  alio,  servus ;  alio,  civis ;  alio,  peregrinus.' 

Now  a  given  person  bears  a  given  condition,  by  virtue 
of  the  rights  or  duties,  the  capacities  or  incapacities,  which 
are  peculiar  to  persons  of  that  given  kind  or  sort.  Those 
rights  or  duties,  capacities  or  incapacities,  are  the  condition 
or  statues  with  which  the  person  is  clothed.  They  are  con- 
sidered as  forming  a  complex  whole :  and,  as  forming  a 
complex  whole,  they  are  said  to  constitute  a  status  which 
the  person  occupies,  or  a  condition,  character,  or  person, 
which  the  person  bears. 

But,  according  to  the  definition  which  I  am  now  con- 


to  the  General  Law,  the  Law  of  Things,  a  work  of  the  nature  of  an 
Institute  of  the  Law  is  the  only  practicable  or  desirable  approach  to 
codification ;  an  authoritative  Institute  of  the  General  Law  would  at 
least  impart  to  the  Special  Codes  a  precision  and  significance  which 
is  at  present  even  in  a  consolidating  statute  impossible.  .  If  it 
should  become  practicable  (a  school  of  lawyers  being  first  educated 
in  the  sense  insisted  on  by  Austin)  to  produce  a  good  authoritative 
Institute  of  the  General  LaWj  the  Law  of  Things,  and  Special  Codes^ 
comprising  the  different  departments  of  the  Law  of  Persons,  there 
would  be  at  least  a  vast  improvement  on  the  present  form  of  the 
law.  Neither  would  such  a  (general  Institute,  supposing  it  well 
framed  to  begin  with,  require  any  very  great  expense  or  labour  to 
revise  and  adapt  it  from  time  to  time  to  the  growing  requirements 
of  the  community,  and  to  the  judicial  and  otber  legislation  which 
might  grow  up  in  the  mean  time. — H.  C. 
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sidering,  the  status  is  a  q[uality  which  lies  or  inheres  in  the  Lsor. 
given  person,  and  of  which  the  rights  or  duties,  capacities  3CLI. 
or  incapacities,  are  merely  products  or  consequences.  '       * 

The  definition  (^it  is  manifest)  is  merely  an  instance  of 
the  once  current  jargon  ahout  occult  qualities)  the  same 
which  I  analyzed  in  a  former  Lecture  (p.  200,  supra)  in  re- 
ference to  volitions,  and  the  imagined  entity  styled  the 
will  supposed  to  be  their  cause.  Between  the  fact  or  event 
by  whicn  the  condition  arose  and  the  rights,  etc.  constitut- 
ing the  condition,  a  certain  supposed  quality  was  imagined  to 
intervene  in  the  chain  of  causation.  This  supposed  quality, 
which  clearly  is  a  mere  fiction,  was  said  to  be  the  status. 

Before  I  dismiss  the  definition  which  I  am  now 
considering,  I  will  remark  that  the  qualitas  in  question 
(assuming  its  existence)  will  not  distinguish  a  status  or 
condition  from  any  other  set  or  collection  of  rights  or 
duties.  The  fiction  is  precisely  the  same  as  that  which  is 
with  more  consistency  expressed  by  the  English  word 
'  estate.'  Now  the  above  mentioned  definition  would  apply 
to  an  estate  in  fee  simple  just  as  well  as  to  the  estate  of 
matrimony.  But  no  one  ever  thought  of  attaching  the 
word  status  to  the  rights  of  fee  simple  proprietors  or  of 
placing  the  law  relating  to  those  propnetors  by  itself  in  a 
department  of  the  Law  of  Persons. 

The  supposition,  therefore,  that  a  statues  is  a  quality  in- 
hering in  tne  party  who  bears  it,  has  every  fault  whicn  can 
possibly  belong  to  a  figment.  The  supposed  quality  is 
merely  fictitious.  And,  admitting  the  fiction,  it  will  not 
serve  to  characterize  the  object,  for  the  purpose  of  distin- 
guishing which  the  fictitious  quality  was  devised. 

It  is  remarkable  that  Bentham  (who  has  cleared  the 
moral  sciences  from  loads  of  the  like  rubbish^  adopts  this 
occult  quality  under  a  difterent  name.  In  tne  chapter  in 
the  *  Tra-it^s  de  Legislation,'  which  treats  of  £tats  (or  of 
status  or  conditions,)  he  defines  a  status  thus :  ^  Un  dtat 
domestique  ou  civil  n'est  qv!un^.  base  id^ahj  autour  de 
laquelle  se  rangent  des  droits  et  des  devoirs,  et  quelquefois 
des  incapacit^s.' 

This  is  the  more  remarkable,  inasmuch  as  Bentham,  in 
the  next  sentence  but  one,  tells  us,  with  perfect  correctness, 
that  ^  connaitre  un  6tat,  c'est  connaitre  s^par^ment  les  droits 
et  les  devoirs  qui  y  sont  r^unis : '  implying  that  a  status  or 
condition  is  nothing  fictitious  or  ideal,  but  a  lot  of  rights 
or  duties  marked  by  a  collective  name,  and  bound  by  that 
name  into  a  complex  aggregate. 

I  will  remark,  before  I  proceed  to  the  next  topic,  that 
the  rights  or  duties  which  are  constituent  elements  of  a 
status,  are  of  two  kinds.  1.  Those  which  arise  solely  from 
the  very  fact  or  event  by  which  the  party  was  investecl  with 
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the  condition.  2.  Those  which  arise  &om  the  fact  or  event 
coupled  with  another  and  a  subordinate  fact  or  event.  'For 
example :  The  right  of  the  husband  or  wife  to  the  consov' 
tium  or  company  of  the  other  (whether  against  the  other,  or 
against  third  persons  or  strangers)  is  a  right  which  arises 
solely  from  the  mere  fact  of  the  marriage.  But  a  right  or 
interest  of  either  in  goods  or  land  acquired  by  the  other,  is 
the  joint  result  of  the  causa  or  fiact  %  which  the  goods  or 
land  were  acquired,  and  of  the  marriage  itself.  Ffbm  that 
acquisitive  fact,  the  right  of  the  husband  or  wife  in  the 
goods  or  land  arises :  hj  virtue  of  the  marriage,  that  right 
or  interest  is  so  modified,  that  a  right  or  interest  in  the 
same  subject  accrues  to  the  other  of  the  two  parties. 

Rights  or  duties  which  arise  solely  from  the  investitive 
&ct,  are  said  to  arise  ex  statu  immediath.  Those  which 
arise  from  that  fact  coupled  with  another  and  subordinate 
fact,  are  said  to  arise  ex  statu  mediate. 

Rights  which  arise  ex  statu  tmmediatej  are  closely  ana- 
logous (as  I  shall  show  in  a  subsequent  Lecture,  p.  365  post) 
to  the  rights  which  are  styled  by  Blackstone  '  absolute  rights,* 
and  which  are  stvled  conmionly  '  natural  or  innate  rights.' 

The  only  difference  between  them  is  this :  The  former 
are  rights  which  arise  solely  from  the  investitive  fact :  the 
latter  are  rights  which  arise  solely  from  the  fact  of  the 
party  who  bears  them  being  under  the  protection  of  the 
state.  By  some  writers,  accordingly,  absolute  rights,  or 
natural  or  innate  rights,  ai-e  styled,  aptly  enough,  'rights 
arising  sine  speciali  tttvio.^  The  only  objection  to  the  phrase 
is  this :  that  it  applies  to  rights  ansing  ex  statu  immediatb^ 
as  well  as  to  those  more  general  (and,  indeed,  universal) 
rights,  which  are  styled  natural  or  inborn. 

In  the  chapter  in  Bentham's '  Trait^s  de  Legislation '  last 
referred  to,  after  (correctly)  saying  that '  connaitre  un  ^tat, 
c'est  connaitre  sSparhnent  les  droits  et  les  devoirs  qui  y  sont 
r^unis,'  he  goes  on  to  ask,  *  mais  quel  est  le  principe  dWion 
qui  les  ressemble,  pour  en  faire  la  chose  factice  qu  on  appelle 
un  Stat  ou  une  condition  ? '  And  to  the  question  thus  sug- 
gested he  gives  the  following  answer :  '  O'est  I'identit^  de 
r^v^nement  investitif,  par  rapport  a  la  possession  de  cet 
etat,^ 

It  may,  I  think,  be  inferred  from  this  answer,  that,  in 
Bentham's  opinion,  the  following  are  the  tests,  or  distinguish- 
ing marks,  of  a  status,  con<Htion,  or  person. 

1.  A  status  is  a  sdi  or  collection  of  various  rights  or 
duties,  or  of  various  capacities  or  incapacities  to  take  or 
incur  rights  or  duties.  2.  The  rights  or  duties  which  are 
its  constituent  elements,  are  legal  effects  or  consec^uences  of 
one  investitive  fiict,  of  one  title  or  mode  of  acquisition,  or 
(in  the  usual  language  of  the  Roman  lawyers)  of  one  causa 
or  antecedent. 
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Now  it  certainly  is  true^  that  a  statiLS  is  a  set  or  coUectitm  Lsor, 
of  various  rights  or  duties.  And  that  the  ridbts  or  duties  XLI. 
which  are  its  constituent  elements,  are  le^  enects  or  con*> 
sequences,  mediately  or  immediately,  of  one  and  the  same 
title  or  investitive  fact  or  event.  The  status,  for  example, 
of  husband  or  wife,  is  a  set  or  collection  of  vuious  rinits 
and  duties,  and  various  capacities  and  incapacities ;  aU  of 
which  arise,  mediately  or  immediately,  from  the  one  fact  of 
the  marriage,  or  from  the  one  title  or  causa  by  which  the 
status  is  engendered. 

But  though  these  two  properties  belong  to  every  status, 
they  will  not  distinguish  status  or  conditions  from  those 
rights  and  duties  which  are  matter  for  the  Law  of  Things. 

For,  first,  these  properties  belong  to  each  of  the  aggre- 
gates which  are  styled  by  modem  civilians  universitates  juris : 
that  is  to  say,  complex  sets  or  collections  t>f  rights  or  duties : 
e.g.  the  aggregate  of  rights  and  duties  devolving  on  the 
heir,  executor,  or  administrator  by  virtue  of  the  testament 
or  of  the  intestate  decease.  Now  this  aggregate  has  never 
been  deemed  a  status  or  condition,  but  is  always  considered 
under  the  general  law  forming  the  bulk  of  the  legal  system. 
In  the  institutional  writings  of  the  Roman  lawyers,  m  the 
French  and  Prussian  codes,  and  in  every  systematic  code  (or 
every  systematic  exposition  of  a  corpus  juris)  of  which  I 
have  any  knowledge,  the  rights  and  duties  of  heirs  (or  of 
universal  successors  to  deceased  persons)  are  placed  in  the 
jiis  rerum  and  not  in  the  jus  personarum.  And  by  our  own 
Hale  and  Blackstone,  (the  only  systematic  expositors  of  our 
own  corpus  juris)  the  rights  and  duties  of  the  executor  and 
administrator  (who  are  properly  the  h<Bres  testamentarius 
and  the  hares  legitimus  of  tne  Koman  Law)  are  inserted  in 
the  general  department  which  they  style  the  Rights  of  Things, 
and  not  in  the  special  and  exceptional  department  which 
they  style  the  Rights  &f  Persons.  By  Hale,  indeed,  in  his 
analysis  of  the  law,  the  rights  and  duties  of  the  heir  (who, 
in  some  respects,  though  not  in  all,  is  successor  universalis) 
are  placed,  inconsistency  enough,  in  the  Law  of  Persons,  as 
well  as  in  the  Law  of  lliings. 

And,  secondly,  the  two  properties,  which,  in  Ben- 
tham^s  opinion,  cWracterize  a  status  or  condition,  are  not 
even  peculiar  to  those  aggregates  of  rights  and  duties  which 
are  s^led  by  modem  civilians  universUates  juris.  They  are 
foimd  in  most  or  many  of  those  numerous  lights  or  duties, 
which,  as  contradistinguished  to  universities  of  rights  and 
duties,  are  deemed  particular  or  singular.  Take,  for  example, 
the  right  of  dominion  or  property  in  a  specifically  deter- 
mined thing:  as,  a  horse,  a  slave,  a  garment,  a  house,  a 
field,  or  what  not.  It  is  manifest  that  the  right,  though 
deemed  singular,  is  truly  a  collection  or  aggregate  of  rights 
of  which  an  adequate  description  would  occupy  a  bulky 
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Paiit  III.    volume.    It  consists,  for  example,  of  the  right  of  exclusiTe 
'  -     '  user  or  possession ;  of  the  right  of  disposijog  or  aliening 

totally  or  partially',  of  rights  of  vindication,  and  other 
rights  of  action,  in  the  event  of  a  disturbance  of  any  of 
those  primary  rights :  and  each  of  these  rights,  which  com- 
Hne  to  form  the  right  of  dominion,  may  itself  be  resolved 
into  other  rights  which  are  less  complex.  Still  more 
complicated  is  the  right  vested  in  the  mortgagor  by  means 
of  a  mortgage  in  the  usual  English  form.  Indeed,  as  I 
shall  show  hereafter,  the  difference  between  a  universitas  of 
rights  and  duties  and  a  right  or  duty  deemed  singular  is 
merely  a  difference  of  degree. 


Third  erro- 
neons  doflni- 
tlon :  £totiM 
constituted 
by  the  divisi- 
bility of  the 
collection  of 
rights  and 
duties  into 
those  arising 
immediately 
from  the 
title  which 
engenders 
the  aggre- 
gate, and 
those  arising 
mediately 
from  that 
title,  through 
special  titles. 


Fourth  erro- 
neous defini- 
tion :  Statue 
constituted 
hjjueinrem 
in  the  com- 
plexion or 
aggregate  of 
eights. 


I  have  remarked  above,  that  the  rights  or  duties  which 
are  constituent  elements  of  a  status^  are  commonly  divisible 
into  two  kinds :  1st,  those  which  arise  immediately  or 
directly  from  the  paramount  and  more  general  title  which 
engenders  the  status:  2dly,  those  which  arise  mediately 
from  that  paramount  and  more  general  title,  through  sub- 
ordinate and  more  special  titles. 

And,  at  the  first  glance,  I  imagined  that  this  was  the 
distinguishing  mark  of  a  status  or  condition.  But  I  am  not 
sure  that  every  set  of  rights  or  duties,  deemed  a  status  or 
condition,  is  divisible  in  that  manner.  And  it  is  clear 
that  universities  of  rights  and  duties  not  deemed  condi- 
tions, with  sets  of  lights  or  duties  deemed  particular  or 
singular,  are  divisible  m  that  manner.  Some  of  the  rights 
or  duties  composing  the  aggregate  or  set,  arise  immediately 
from  a  paramoimt  and  more  general  title  by  which  the  ag- 
gregate or  set  is  itself  engendered ;  e,g.  the  right  of  the 
owner  of  a  field  to  walk  over  it :  whilst  others  arise  mediately 
from  that  paramount  and  more  general  title,  through  suli- 
ordinate  and  more  special  titles  j  eg,  the  right  of  the  owner 
to  prosecute  a  trespasser,  arising  out  of  the  investitive  feet 
whereby  he  obtained  the  dominium  and  through  the  special 
title  of  the  injury  done  against  that  paramount  right. 

A  person  clothed  with  a  condition,  or  bearing  a  person 
or  character,  has^W  in  rem  (or  a  right  availing  against  the 
world  at  large)  in  the  aggregate  of  rights  which  are  con- 
stituent elements  of  the  status. 

At  first  I  imagined  that  this  might  distinguish  a  statuSy 
from  the  set  of  rights  or  duties  which  are  not  status.  But 
I  am  convinced  that  this  j>W  in  rem  over  the  stcetm  itself  is 
not  a  character  or  distinguishing  mark  by  which  we  can 
determine  what  a  status  is. 

For,  1st,  in  purely  onerous  conditions,  the  mark  is  not 
to  be  found :  a  right  to  a  burthen,  or  to  vindicate  the  enjoy- 
Eient  of  a  burthen,  Being  an  absurdity. 

And  2dly,  the  mark  is  to  be  found  in  universitiea  of 


Statu  s — Erroneous  Definitiotts. 


359 


rights,  which  have  never  heen  deemed  conditions  or  statuSf 
but  have  been  placed  by  common  consent  in  the  Law  of 
Things ;  e.g.  the  aggregate  of  rights  called  hereditas. 

3aly,  the  mark  may  be  found  in  many  of  the  sets  of  rights 
which  are  deemed  singular  or  particulai.  For  instance : — 
When  the  owner  vindicates  his  right  as  dominus  he  re- 
instates himself  in  the  enjoyment  of  many  separate  rights. 
And  what  more  is  done  by  an  action  e.v  statu,  or  by  any 
other  action  founded  on  a.  juris  universitas? 


Leot. 
XLI. 


LECTURE  XLU. 
Status. — Erroneous  definitions  fuHher  considered, 

I  NOW  proceed  to  a  definition  of  status  which,  in  mj 
opinion,  is  not  less  erroneous  than  any  of  the  various  defini- 
tions that  I  examined  in  my  last  Lecture. 

According  to  the  definition  of  a  status j*  to  which  I  now 
advert,  a  status  is  a  capacity  or  f acuity :  for  in  the  language 
of  modem  Civilians  (and  of  all  modem  jurists  whose  terms 
are  fashioned  on  the  language  of  modern  Civilians)  the 
term  facuUy,  though  commonly  denoting  a  right,  also 
signifies  a  capacity  or  ability  to  take  or  acquire  a  right,  or  to 
incur,  or  become  subject  to,  a  duty.  In  the  language  of 
the  German  jurists,  who  adopt  the  definition  of  a  statues  to 
which  I  now  am  adverting,  a  status  is  denominated  Reckts^ 
fdhigheit :  literally,  or  strictly,  a  capacity  or  ability  to  take 
or  acquire  a  right  j  but  meaning  a  capacity  or  ability  to  take 
or  acquire  a  right,  or  to  incur,  or  become  subject  to,  a  duty. 
For,  amongst  the  numerous  ambiguities  oy  which  the 
German  ^ Mecht^  (like  the  Latin  ^jus^^  is  perplexed  and 
obscured,  is  this :  that,  though  it  signines  a  right,  it  occa- 
sionally embraces  in  its  comprehension,  a  duty.  For  ex- 
ample: to  succeed  'in  omnQJus  defuncti,'  is  to  succeed,  by 
universal  succession,  or  per  universitatem,  to  all  the  descen- 
dible duties,  as  well  as  to  all  the  descendible  rights,  of  the 
deceased  testator  or  intestate. 

According  to  this  definition,  a  status  or  condition,  or  a 
person  as  meaning  a  status  or  condition,  is  a  capacity  or 
ability  to  take  rights,  or  to  incur  or  become  subject  to  duties 
which  the  law  confers  or  imposes  upon  the  person,  as  meaning 
the  homo  or  man.  In  Muhienbruch*s  Doctiina  Pandectarum 
the  definition  is  given  thus : 

'  Personam  (qu89  quidem  a  personando  dicitur)  potesta- 
tem  juris  vocamus:  sive  facultatem  et  jmium  exercendorum 

*  Namely,  that  contained  in  Thibaut*s  *  System,*  vol.  i«  p.  160, 
§307. 


Lbct. 
XLII. 


Fifth  erro- 
neous deflnt- 
tion :  Status 
a  oipaclty  or 
ability 
(/(teulteu^  or 
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keit). 


Statut-^ 
capaoUy,  etc 
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Pabt  III.  et  officiorum  subeundorum,  hominibus  jure  accommodatam 
'  '  '  et  velut  impositam.  Ex  quo  intelligitur,  quid  sit,  quod  per- 
sona abjudicetur  iis,  qui  aut  prorsus  nullo  aut  yaJde  imper- 
fecto  gaudeant  jure,  etc.'  * 

According  to  a  definition  of  yu«  personarum,  which  is 
equivalent  to  the  above  definition  of  persona  or  status,  the 
law  of  persons  is  concerned  with  the  capacities  of  persons 
(as  meaning  men)  to  take  rights  or  incur  duties;  or  it  is 
concerned  with  persons  (as  meaning  men)  in  so  far  as  they 
are  capable  of  rights  or  duties. 

This  definition  of  statvLS  (with  the  equivalent  definition 
of  7*i«  personat^tn)  is  liable  to  the  following,  amongst  other 
objections. 

1st.  There  are  capacities  which  are  conmion  to  all  per- 
sons, who  either  completely,  or  to  certain  limited  intents, 
are  members  of  the  given  society  political  and  independent, 
or  subjects  of  its  sovereign  government..  Every  person,  for 
example,  whether  free  or  slave,  citizen  or  foreigner,  adult  or 
infant,  married  or  unmarried,  trader  or  not  trader,  has  a 
capacity  (unless  he  be  excluded  completely  or  nearly  from 
all  legal  rights)  to  purchase  and  acquire  property  in  such 
outward  things  as  are  necessary  to  the  sustenance  of  life. 
Granting,  then,  that  a  condition  is  a  capacity,  its  being  a 
capacity  will  not  serve  to  characterize  it ;  seeing  that  there 
are  capacities  which  are  not  conditions.  A  condition  regards 
specially  persons  of  a  given  class,  and  cannot  consist  of 
aught  which  regards  indifierently  idl  or  most  classes. 

2dly.  There  are  many  conditions  which  consist  mainly, 
not  of  capacities,  but  of  incapacities.  The  condition,  for 
example,  of  the  slave  consists  mainly  of  incapacities  to 
take  lights:  the  condition  of  the  infant  freeman,  of  in- 
capacities (mainly  or  wholly  imposed  upon  him  for  his 
own  benefit)  to  take  certain  rights  and  incur  certain  duties. 

3dly.  As  I  remarked  in  my  last  Lecture  (p.  356),  and 
shall  explain  a  little  more  fully  hereafter,  the  righte  and 
duties,  which  together  with  capacities  and  incapacities,  are  the 
constituent  elements  of  most  conditions,  are  divisible  into 
two  kinds :  namely,  rights  or  duties  which  arise  from  the 
status  immediate,  and  rights  or  duties  which  arise  from  the 
status  mediate. 

Now  the  rights  or  duties  which  arise  from  the  status 
immediately  are  rights  or  duties j  and  not  capacities  or  facul- 
ties ^jurium  exercendorum  et  officiorum  suheundorum^ — 
Wherever,  therefore,  the  constituents  of  a  status  are  divisiUe 
in  the  manner  which  I  have  now  suggested, — and  the  consti- 
tuents of  most  status  are  so  divisible, — Ihe  status  is  not  a 
capacity,  or  a  bundle  of  capacities,  but  an  aggregate  of 
rights  and  duties  vnth  capacities. 

•  MUhl.  vol.  ii.  p.  1. 
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t  remarked  in  a  former  Lecture  ^p.  163  supra),  that  there       Lbot. 
are  certain  pre-eminent  staftu  which  the  Koman  lawyers       XLII. 
seem  to  have  distinguiahed  by  the  name  of  capita,    Tnese   '       ' 
are,  first,  stattis  lihertatis  (or  the  condition  of  the  fireeman,   THa  ooptta 
as  opposed  to   that  of  the   slave);  secondly,  status  civi^ 
tatis  (or  the  condition  of  the  Koman  citizen,  as  opposed 
to  that  of  the  foreigner) ;  and,  thirdly,  statusfamili<B ;  that  is 
to  say,  the  condition  of  being  a  member  of  a  given  family, 
and  as  such  enjoying  certain  rights,  or   being    capable 
of  certain  rights,     For  example:  Unless  a  person  were  a 
member  of  a  given  family,  he  could  not  take  by  succession 
ah  intestato  from  any  member  of  that  family.     And,  by 
consequence,  when  a  man  was  adopted  by  the  head  of 
another  family,  or  when  a  woman  married  and  thereby 
became  a  member  of   her   husband^s  family,  the  status 
familice  (with  reference  to  the  family  quitted)  was  lost; 
though  a  new  status  families  (in  reference  to  the  family 
entered)  was  at  the  same  time  acquired. 

Now  a  definition  of  caput  (resembling  the  definition  of 
status  which  I  have  just  examined)  is  given  by  many 
German  Civilians.  They  say  that  a  cajnd  is  a  condition 
precedent  (Bedingung)  to  the  acquisition  of  rights :  which 
merelv  means  (if  it  mean  anything)  that  a  caput  comprises 
capacities  to  acquire  rights.  The  definition,  therefore,  is 
liaole  to  one  of  the  objections  which  I  made  to  the  defini- 
tion of  a  status  that  I  have  just  examined.  A  caput,  indeed, 
comprises  capacities ;  and,  m  so  far  as  it  comprises  them,  is 
a  condition  precedent  to  the  acquisition  of  rights.  But  it 
comprises  rights  and  duties  arising  from  the  status  imme^ 
diatb,  as  well  as  mere  capacities  to  take  and  incur  rights 
and  duties  on  the  happening  of  particular  and  subordinate 
facts. 

I  also  remarked,  in  the  Lecture  just  referi'ed  to,  that  a 
certain  absurd  definition  of  the  term  person  arose  from  a 
confusion  of  caput  and  status :  from  a  supposition  that  the 
Roman  lawjers  limited  the  term  status  to  those  peculiar 
status  which  they  called  capita. 

But  that  the  Roman  lawyera  limited  the  term  status  to 
these  three  capita,  is  utterly  and  palpably  false.  They 
speak,  for  example,  of  the  status  of  a  slave  who  had"  not, 
and  could  not  have,  caput :  the  want  of  liberty  implying  a 
want  of  citizenship,  and  also  of  relationship  to  a  lamily  of 
Roman  citizens.  They  also  speak  of  the  status  of  a  pere^ 
ffnnus  or  foreigner ;  of  the  status  o\  a  senator ;  of  the  status  * 
lesa  existimationisy  or  of  a  status  consisting  of  certain  in- 
capacities consequent  on  having  been  noted  or  branded  by 
the  censors. 

But  there  is  one  consideration  which  is  (juite  concluBive. 
In  the  first  book  of  Gtdus'  and  Justiman's  Institates, 
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Past  III.  peregrim  or  foreigners,  libertini  or  freedmen,  masters  and 
'  -  '  '  filavesy  fathers  and  children,  husbands  and  wives,  guardians 
and  wards,  with  other  classes  of  persons,  are  passed  in 
review :  and  to  the  whole  hook,  regarding  specially  thdse 
various  classes  of  persons,  the  common  title  of  De  perganii 
(and  in  Gaius,  the  title  of  De  conditione  hominum  also)  is 
prefixed* 


LECTURE  XLHI. 


The  subject  of  Status  and  Division  of  Law  into  Jus  Re- 
rum  and  Jus  Personarum  concluded, 

Lect.  Having  endeavoured  to  settle  the  import  of  the  distinc- 

XLIIL      ^Qjj  between  yt«  rei^^n  and  jus  persona^-uniy  and  to  define 

Bu   1  ment-    *^®  notion  of  stotus  OX  Condition,  on  which  that  distinction 

»ry  remarks',    is  founded,  I  wiU  now  add  a  few  remarks,  supplementary  to 

the  Lectures  in  which  I  have  discussed  this  subject. 

First  then:  It  has  been  doubted  whether  the  Roman 
lawyers  intended  to  insert  in  the  jus  personainim  the  d^ 
scription  of  the  rights  duties  capacities  and  incapacities  of 
which  statics  Or  conditions  are  comprised;  or  to  confine 
themselves  to  the  facts  or  events  by  which  the  status  are 
invested  and  by  which  they  are  divested.  The  solution  of 
this  doubt  is,  that  neither  the  Roman  lawyers,  nor  those 
modem  Civilians  who  have  adopted  from  them  the  distinc- 
tion of  jus  rerum  and  personarum,  conceived  with  perfect 
distinctness  its  purpose,  nor  did  any  of  them  in  the  detail 
of  their  writings  pursue  it  consistently. 

Both  the  Roman  lawyers  and  Sir  William  Blackstone 
inconsistently  inserted  in  the  Law  of  Things  many  rights 
and  duties  manifestly  arising  ea;  statu:  and  the  Roman 
lawyers  in  many  cases  inserted  in  the  Law  of  Persons  a 
description  only  of  the  event  which  engendered  the  status, 
and  tne  events  by  which  it  was  destroyed :  not  of  the  rights 
and  duties  of  which  it  consisted.  For  instance,  in  the 
Law  of  Marriage,  they  inserted  only  the  manner  in  which 
marriages  were  contracted,  the  different  conditions  of  a  vaUd 
marriage,  and  the  modes  in  which  marriage  was  dissolved. 
Li  the  law  of  tutelage  and  guardianship,  on  the  contrary, 
they  inserted  not  only  the  modes  in  which  the  status  was 
acquired  or  lost,  but  also  the  rights  and  duties  which  con- 
stituted it.  They  had  in  truth  no  distinct  conception  of 
their  own  purpose,  and  they  therefore  pursued  it  in  the 
detail  inconsistently. 

Through  blendmg,  as  they  do,  the  two  methods,  they 
lose  the  advantage  of  the  first  -,  keep  the  disadvantage  of 
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the  second ;  and  add  a  difficulty  of  their  own :  %,e,  that  of 
obliging  the  seeker  to  look  for  the  peculiarities  of  statm^ 
not  only  under  the  descriptions  of  the  several  rights  and 
titles,  but  also  under  the  (as  by  them  treated)  purposeless 
department  oijura  personarum. 

The  Koman  lawyers  divide  law,  in  the  first  place,  into 
jus  publicum  and  jm  privatum ;  and  in  their  institutional 
ti-eatises  they  confine  themselves  principally  to  jus  privatum. 
This  they  again  divide  mto  jus  personarum,  jus  rerum,  and 
jus  actionum,  including  imder  this  third  head  the  law  of  civil 
procedure.  This,  last  distinction  is  also  adopted  in  the 
Commentaries  of  Sir  William  Blackstone,  whose  object  was 
more  comprehensive,  as  he  treats  not  only  of  what  the 
Koman  lawyers  called  private  law,  but  also  of  what  they 
comprised  under  the  name  of  public  law,  namely,  the  law 
of  political  conditions  *,  criminal  law  *,  and  the  law  of  cri- 
minal procedure.  Both  in  the  Boman  lawyers  and  in 
Blackstone  this  division  is  grossly  inconsistent ;  it  deviates 
from  the  object  of  the  distinction  between  the  Law  of 
Things  and  the  Law  of  Persons.  In  order  to  carry  out 
that  object,  all  the  genej'alia  of  the  jus  actionum  should  be 
left  in  ike  jus  rerum,  while  those  parts  which  have  relation 
specially  to  particular  classes  of  persons,  and  which  can  be 
detached  from  the  bulk  of  the  legal  system  without  brealdng 
its  continuity,  should  be  placed  under  the  respective  heads 
of  \hid  jus  personarum  to  which  they  belong.  For  example, 
the  mode  of  suing  or  defending  by  means  of  a  next  friend 
or  a  guardian  ad  litem  in  the  case  of  an  infant  is  properly 
matter  for  ihQ  jus  personarum  under  the  head  of  iniancy. 

The  division  therefore  of  the  corpus  juris  into  jus  persona- 
rum,  jus  rerum,  and  jus  actionum  is  a  gross  logical  error. 
In  Blackstone,  the  error  is  a  consequence  of  his  original 
division.  For  he  does  not,  like  the  Koman  lawyers,  begin 
by  dividing  the  law  into  jus  puhlicurn  and  jus  privatum,  and 
this  last  into  jus  personarum  and  jus  rerum\  but  he  divides 
the  whole  coipus  juris  into  law  regarding  rights  and  law 
regarding  wrongs.  By  law  regarding  wrongs,  ne  means  law 
regarding  injuries,  the  rights  and  duties  arismg  from  injuries, 
and  civU  and  criminal  procedure.  Having  divided  the 
corpus  juris  into  these  two  divisions,  and  having  then 
divided  the  first,  or  law  regarding  rights,  into  jus  personarum 
and  jus  rerum,  he  could  not  include  in  either  of  these  heads 
the  law  regarding  actions.  His  division  is  illogical,  it  beinff 
manifest  that  the  law  regarding  wrongs  does  not  regard 
wrongs  only,  but  rights  also,  namely,  the  rights  which  arise 
out  of  wrongs;  as  will  be  sufficiently  evident  to  anyone 
who  looks  through  the  third  book  of  his  Oommentaries,  and 
observes  the  matter  of  which  it  is  compoeed. 
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Law:  Purposes  and  SubjectSi 


Part  III.         The  nature  of  the  distinction  between  public  and  pHvate 

^"^ — ' '   law  I  shall  advert  to  in  my  next  Lecture  j  when  1  shall 

show  that  it  is  as  erroneous  as  this  distinction  of  Black- 
8tone*s ;  and  that  public  law  is  not  one  main  half  of  the 
corpus  juris  which  ought  to  be  opposed  to  the  other  half, 
but  a  very  small  portion  of  it,  which  ought  to  be  included 
in  the  llaw  of  Persons  as  a  subordinate  member:  and 
Blackstone,  in  imitation  of  Sir  Matthew  Hale,  has  so 
included  it.  I  am  now  speaking  of  public  law  in  its  nar- 
rower acceptation,  for  in  its  larger,  the  whole  of  criminal 
law  is  included  in  it.  Criminal  law  as  a  part  of  public  law 
(latius  acceptum)  is  excluded  by  the  Koman  jurists  from 
Law  of  Persons  and  Law  of  Things.  But  it  ought  to  be 
distributed  under  those  two  departments. 

The  law  of  The  next  topic  to  which  I  shall  advert  is  the  order  in 

precede  the^*^  which  the  Law  of  Things  and  the  Law  of  Persons  should 
law  of  per-  Stand  relatively  to  each  other.  The  Law  of  Things  is  the 
wSvuMjw^a.  IftWj  minus  the  Law  of  Persons,  while  the  Law  of  Persons 
contains  such  portions  of  the  law  as  relate  to  specific  and 
naiTow  classes  of  persons,  and  can  be  detached  from  the 
body  of  the  law  without  breaking  its  continuity.  Conse- 
quently the  General  Code  should  come  first,  and  the  compara- 
tively miscellaneous  matters,  which  are  properly  a  sort  of 
appendix,  should  come  last.  Accordingly,  Sir  Matthew 
Hale  suggested,  and  Sir  William  Blackstone  practically 
adopted,  this  order.  It  is,  however,  impossible  to  sever 
completely  the  jus  po'sonainim  and  the^w^  rerum  from  one 
another.  Even  the  jus personai-um ,  though  consisting  mainly 
of  the  narrower  positions  and  rules  which  modify  the  more 
general  matter  comprising  the^M^  rerum j  yet  contains  many 
positions  which  must  be  anticipated  before  it  is  possible  to 
explain  the  Law  of  Things.  But  the  number  01  the  prce^ 
cognoscenda  in  the  Law  of  Things  is  incomparably  greater 
than  in  the  Law  of  Peraons.  Although  the  two  departments 
cannot  be  completely  disengaged  from  one  another,  the 
student  must  begin  somewhere:  and  he  should  begin 
where  he  will  require  fewest  references  to  what  is  to  come 
afterwards. 


Natural  or 
inborn  rights, 
whatf 


I  may  immediately  explain  in  this  place  the  nature  of 
certain  rights,  which  nave  been  confounded  by  mysterious 
jargon ;  namely,  those  which  are  called  nntural  or  iribom, 
and  by  Blackstone  absolute  rights.  For  his  ^  Law  regarding 
the  Rights  of  Persons '  is  not  the  jus  personarum  of  the 
Homan  jurists ;  their  jus  personarum  is  only  one  species 
of  his  Law  regarding  the  Eights  of  Persons,  a  species  which 
he  calls  ^  law  regarding  the  relative  rights  of  persons ' ;  as 
contradistinguished  to  another  species^  namely  'law  re* 


Natural  or  Inborn  Rights, 

garding  the  absolute  rights  of  persons/  that  is,  these  natural       Lbo 
or  inborn  rights.  XLI! 

I  have  wready  observed  (p.  366,  su^ra),  that  the  rights  ^~  ^ 
or  duties  constituent  of  status  arise  in  two  ways :  they  arise 
ex  statu  immediatbf  either  directly  from  the  geneml  or  para- 
mount title  which  engenders  status ;  or  from  that  general 
title  through  some  suoordinate  title.  The  distinction  be- 
tween natural  or  inborn  rights  and  any  other  rights  is 
analogous  to  this. 

Natural  or  inborn  rights  are  those  which  reside  in  a 
party  merely  as  living  under  the  protection  of  the  State,  or 
as  being  within  the  jurisdiction  of  the  State ;  if  the  party 
have  any  rights  whatever,  which  the  Boman  slave  had  not. 
Now  these  are  exactly  what  Blackstone  called  absolute 
rights.  Such,  for  instance,  is  the  right  of  personal  security. 
Such  also  is  the  right  to  reputation,  which  Blackstone 
includes  under  the  rififlit  of  personal  securitv,  but  which  is 
distinct  from,  and  ought  to  have  been  co-oriinated  with,  it. 
These  rights  have  been  called  natural  or  inborn  merely 
because  they  arise  sine  speciali  titulo  *,  that  is,  reside  in  a 
party,  merely  as  living  under  the  protection  or  within  the 
jurisdiction  of  the  State.  It  is  manifest,  however,  that  they 
are  not,  properly  speaking,  natural  or  inborn  ;  for  they  are 
as  much  the  creatures  of  the  law  as  any  other  legal  rignts. 

Blackstone  *  here  runs  into  a  signal  confusion  of  ideas,  Gross  ab 
for :  1st.  He  opposes  these  rights,  by  the  name  of  absolute  biIcISS 
rights,  to  what  he  calls  the  relative  rights  of  persons.    But  ^"Jj*'*^ 
aU  rights  are  relative;  they  suppose  duties  mcumbent  on 
others.      2ndly.   He  defines  these  absolute  rights  to  be 
rights  appertaining  to  them  merely  as  individuals  or  single 
persons.  But  I  cannot  conceive  how  they  can  be  distinguished 
oy  that.    All  or  most  rights  must  Wong  to  particular 

Sersons,  and  must  belong  to  them  as  particular  persons. 
^otniniunif  for  instance,  and  all  rights  arising  from  contracfs, 
come  under  this  description.  3rdly.  He  further  defines  them, 
rights  which  would  belong  to  persons  in  a  state  of  nature ; 
rights  which  they  would  be  entitled  to  enjoy  either  in  or 
out  of  society.  But  considered  as  moral  rights,  many  others, 
such  as  rights  arising  from  convention,  are  in  the  same  pre- 
dicament. And  as  to  let/al  rights,  with  which  alone  Black- 
stone wa«  properly  concerned,  they,  it  is  obvious,  can  only 
belong  to  a  man  in  society. 

Amongst  others  of  these  absurdities,  Blackstone  in« 
stances,  as  an  absolute  right,  the  right  of  private  property ! 
A  right  which,  it  is  quite  obvious,  cannot  exist  out  of  a 
state  of  society.  What  he  meant  by  the  right  of  private 
property  in  this  passage  I  could  not  for  a  long  time  make 


♦  See  Table  Vni.pofI, 
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Fa»t  III.    out  J  but  it  is  cleared  up  by  comparing  the  passagfe  with  a 

^- — » '   corresponding  passage  in  his  third  volume,  and  it  appears 

to  be  merely  a  collective  name  for  all  those  rights  which, 
either  as  property  in  the  strict  sense,  or  as  rignts  derived 
from,  contracts  or  quasi-contracts,  are  the  subject  of  his 
whole  commentaries.  He  also  instances  the  right  of  per- 
sonal liberty.  But  as  I  have  shown  (p.  165,  supra),  either 
this  is  properly  included  in  the  term  personal  security,  or  else 
it  is  coextensive  with  right,  and  ought  not  to  be  treated 
as  a  species  of  right. 

Another  error  of  Blackstone  is  that  of  putting  those 
absolute  rights  of  persons  imder  the  head  Bights  of  Persons 
at  all.  As  residmg  in  aU  persons,  these  rights  are  not 
matter  for  the  Law  of  Persons,  but  for  the  Law  of  Things ; 
and  by  the  Boman  lawyers  are  so  treated.  The  cause  why 
this  was  overlooked  by  Blackstone  seems  to  be  that  in  this, 
as  in  other  instances,  the  rights  are  not  explained  by  the 
Boman  lawyers  directly,  but  only  by  implication  under  the 
head  of  delicts  ;  and  the  explanation  nowhere  else  occurs. 
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LEOTUBE  XLIV. 

Zaio,  Public  and  Private, 

Having  discussed  the  distinction  between  Law  of  Things 
and  Law  of  Persons,  I  proceed  to  the  connected  distinction 
between  Public  Law  and  Private  Law. 

The  term  ^public  law '  has  two  principal  significations : 
one  large  and  vague  j  the  other,  strict  and  definite. 

•  Taken  with  its  strict  and  definite  signification  Tto  which 
I  will  advert  in  the  first  instance),  the  term  pubhc  law  is 
confined  to  that  portion  of  law  which  is  concerned  with 
political  conditions :  that  is  to  say,  with  the  powers  rights 
duties  capacities  and  incapacities  which  are  peculiar  to 
political  superiors,  supreme  and  subordinate.  Taken  in  this 
meaning,  public  law  ought  not  (I  think)  to  be  opposed  to 
all  the  rest  of  the  law,  but  ought  to  be  inserted  in  the 
Law  of  Persons,  as  one  of  the  limbs  or  members  of  that 
supplemental  department. 

But  before  I  proceed  to  the  place  which  public  law  (as 
thus  understood)  ought  to  occupy  in  an  arrangement  of  a 
corpus  jv/ris,  I  will  touch  briefiy  on  two  difficulties,  which, 
it  appears  to  me,  are  the  only  difficulties  that  the  subject 
realW  presents. 

1  have  said  that^public  law  is  confined  to  that  portion 
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of  law  which  is  concerned  with  political  conditions.  So  far 
as  pabHc  law  relates  to  the  Soverei^^  it  is  clear  that  much 
of  it  is  not  law,  bnt  is  merely  positive  morality,  or  ethical 
maxims.  As  against  the  monarch  properly  so  called,  or  as 
against  the  sovereign  hody  in  its  collective  and  sovereign 
capacity,  the  so-called  laws  which  determine  the  constitii- 
tion  of  the  State — the  ends  or  modes  to  and  in  which  the 
sovereign  powers  shall  be  exercised — are  not  properly  posi- 
tive laws,  out  are  laws  set  by  general  opinion,  or  merely 
ethical  maxims  which  the  Sovereign  spontaneously  ol>- 
serves. 

!But  though,  in  logical  rigour,  much  of  the  so-called  law 
which  relates  to  the  Sovereign,  ought  to  be  banished  from 
the  corpus  jurtSj  it  ought  to  be  inserted  in  the  carpus  juris 
for  reasons  of  convenience  which  are  paramount  to  lo^cal 
symmetry.  For  though,  in  strictness,  it  belongs  to  positive 
morality  or  to  ethics,  a  knowledge  of  it  is  absolutely  neces- 
sary in  order  to  a  knowledge  of  3ie  positive  law  with  which 
the  carpus  juris  is  properhr  concerned.  The  law  of  Eng- 
land, for  example^  cannot  be  understood,  without  a  know- 
ledge of  the  constitution  of  Parliament,  and  of  the  various 
rules  by  which  that  sovereign  body  conducts  the  business 
of  legislation. 

Ai]d,  since  the  law  regarding  the  Sovereign  ought  to  be 
inserted  in  the  Law  of  Persons,  we  may  say,  by  way  of 
analogy,  that  the  Sovereign  has  a  status  or  condition; 
although  a  status,  properly  so  called,  is  composed  of  lepal 
rights  and  legal  duties,  or  of  capacities  or  incapacities  to 
take  or  incur  legal  rights  and  duties. 

Public  law  (in  its  strict  and  definite  meaning)  is  not 
unfrequently  divided  into  two  portions ;  constitutional  law, 
and  adminmratioe  law :  (Staats-recht  or  ConstittUions-reohty 
and  jRegienrngs-recht),  The  first  comprises  the  law  which 
determines  the  constitution  of  the  sovereign  government: 
the  second  comprises  the  law  which  relates  to  the  exercise 
of  the  sovereign  powers,  either  by  the  sovereign  or  by 
political  subordinates. 

The  second  of  the  two  difficulties  to  which  I  have  ad- 
verted, is  the  difficulty  of  drawing  the  line  of  demarcation, 
by  which  the  conditions  of  private  persons  are  severed  from 
the  conditions  of  political  subordinates. 

The  rights  and  duties  of  political  subordinates,  and  the 
rights  and  duties  of  private  persons,  are  creatures  of  a 
conrmon  author  (the  Sovereign  or  State),  and  offcen  sub- 
serve and  are  intended  by  their  sovereign  author  to  sub- 
serve the  same  ^neral  ends ;  for  instance,  the  prevention  of 
crime.  Accordinjgly,  the  conditions  of  parent  and  guardian 
(with  the  answering  conditions  of  child  and  ward)  Bxe  not 
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Part  IIT.    unfrequently  treated  by  writers  on  jurisprudence,  as  portions 

*"" — • '   ofpMic  law.    For  example :  The  patria  potestas  and  the 

ttUela  of  the  Homan  Law,  are  treated  thus,  in  his  masterly 
'  System  des  Pandekten-Rechts/  by  Thibaut  of  Heidelbei^ : 
who,  for  penetrating  acuteness,  rectitude  of  judgment, 
depth  of  learning,  and  vigour  and  elegance  of  exposition, 
may  be  placed  by  the  side  of  Savigny,  at  the  head  of  all 
living  Civilians.     (See  note,  p.  848  supra.) 

The  powers  of  punishment  which  the  Koman  law  origi- 
nally entrusted  to  the  paterfamilias  were  so  extensive,  tnat 
this  accounts  for  the  very  small  space  occupied  by  criminal 
law  in  the  early  Koman  law.  The  place  of  criminal  law 
was  mostly  supplied  by  the  powers  vested  in  those  private 
persons,  who  being  the  proprietary  and  respectable  class, 
were  little  tempted  to  commit  crimes,  while  the  remainder 
of  the  community  were  subject  to  these  powers  residing  in 
them,  and  were  thereby  prevented  from  committing  crimes ; 
or,  if  they  did  commit  crimes,  were  punished  by,  and  at 
the  discretion  of  those  in  whose  potestas  they  were. 

The  only  difference  that  I  can  assign  between  political 
and  private  conditions  is  this :  that  when  the  condition  is 
private,  the  powers  vested  in  the  peraon  who  bears  it  more 
peculiarly  regard  persons  determined  specifically ;  when 
public,  those  powers  more  peculiarly  regard  the  public  con- 
sidered indeterminatelv. 


Public  law,  or 
the  law  of 
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ditionii, 
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Having  touched  on  these  difficulties,  I  now  proceed  to 
give  my  reasons  for  the  proposition  which  I  laid  down 
at  the  outset  of  this  Lecture,  namely,  that  public  law,  in  its 
strict  and  definite  meaning,  as  the  law  of  poutical  conditions, 
should  not  be  opposed  to  the  rest  of  the  law,  but  should  be 
inserted  in  the  Law  of  Persons,  as  one  member  or  head  of 
that  department  of  the  corpus  juris. 

Of  the  various  reasons  which  might  be  given  for  this 
arrangement,  the  following  reason,  I  think,  vriU  amply 
suffice. 

In  explaining  the  nature  of  the  distinction  between  Law 
of  Things  and  Law  of  Persons,  I  said  that  there  are  two 
reasons  for  detaching  the  rights  and  duties  of  certain  classes 
from  the  body  of  the  legal  system,  namely :  1st.  Convenience 
for  reference ;  2ndly,  Coherence  of  the  geneml  body  of  the 
legal  system,  which  is  attained  by  omission  of  the  special 
matter. 

Now  both  these  reasons  apply  in  an  eminent  degi*ee  to 
the  powers  rights  and  duties  of  political  superiors.  Witli 
the  exception  of  the  powers  and  duties  of  judges  and  other 
ministers  of  justice  (which  perhaps  it  is  expedient  to  prefix 
to  the  general  law  of  procedure),  there  are  no  classes  of 
persons  whose  peculiar  rights  and  duties  may  be  detached 
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• 

moie  commodiously  from  the  bulk  of  the  legal  system  thar       Leg 
those  of  public  or  political  persons.    And  if  the  powers      XLF 
rights  and  duties  of  political  persons  ought  to  be  detached    '       ^ 
fiom  the  bulk  of  the  lesal  system,  it  is  clear  that  they  ought 
not  to  be  opposed  to  all  the  rest  of  the  system ;  but  ought 
to  form  a  Imib  of  the  miscellaneous  and  supplemental  de- 
partment which  is  marked  with  the  common  name  of  the 
Law  of  Persons.    For  the  law  which  regards  specially  the 
powers  and  duties  of  political  persons,  is  not  of  itself  a 
complete  whole,  but  is  indissolubly  connected,  like  the  law 
of  any  other  statv>8,  with  that  more  general  matter  which  is 
contfuned  in  the  Law  of  Things,  and  also  with  the  law 
regarding  other  conditions. 

Take,  fbr  example,  the  case  of  our  own  King.  It  is 
clear  that  a  knowledge  of  his  peculiar  powers  rights  and 
exemptions  presupposes  a  knowledge  of  the  Law  of  Things, 
and  also  of  many  of  the  BtatiLS  which  are  styled  private. 
Without  a  knowledge  of  the  general  rules  of  property,  his 
peculiar  proprietary  rights,  as  king,  are  not  intelligible. 
Without  a  Imowledge  of  the  law  of  descents,  the  peculiari- 
ties of  his  title  to  the  crown  are  not  to  be  understood. 
Without  a  knowledge  of  the  law  of  marriage,  his  peculiar 
relations  to  his  royal  consort  are  not  explicable. 

And  the  same  may  be  said  of  the  powers  and  duties  of 
any  political  person  whatever.  Considered  by  themselves, 
they  are  merely  a  fragment.  Before  they  can  be  fully  un- 
derstood, thev  must  be  taken  with  their  various  relations 
to  the  rest  oi  the  legal  system. 

The  opposed  terms  public  and  private  law  tend  more- 
over, in  my  opinion,  to  generate  a  complete  misconception 
of  the  real  ends  and  purposes  of  law.  Every  part  of  the 
law  is  in  a  certain  sense  public,  and  every  part  of  it  is  in  a 
certain  sense  private  also.  There  is  scarcely  a  single  provi- 
sion of  the  law  which  does  not  interest  the  public,  and 
there  is  not  one  which  does  not  interest,  singly  and  indi- 
vidually, the  persons  of  whom  that  public  is  composed. 

Agreeably  to  the  view  which  I  now  have  taken  of  the 
subject.  Sir  Matthew  Hale,  in  his  '  Analysis  of  the  Law,* 
and  Sir  William  Blackstone,  following  Sir  M.  Hale,  have 
placed  the  law  of  political  persons  (sovereign  or  subordi- 
nate) in  the  Law  ot  Persons :  instead  of  ojpposing  it,  as  one 
great  half  of  the  law,  to  the  rest  of  tne  legal  system.* 
Blackstone  divides  what  he  calls  law  regarding  the  relative 
rights  of  persons  into  law  regarding  public  relations,  and 
law  regarmng  private  relations.  Under  the  first  of  these 
he  places  constitutional  law  and  the  powers  rights  and 
duties  of  subordinate  magistrates,  of  the  clergy,  and  of 


♦  See  Table  VIII.  pM<, 
H8 


Pabllo  law  In 
its  large  and 
vagne  slgni- 
fleation  origi- 
nating with 
th«  uite  made 
of  tbe  term 
by  the 
Roman 
lawyers. 
liOglcal 
mistake  of 
the  dlstino- 
tionsbuiJt 
upon  It. 
Even  taken 
In  this  sense 
there  is 
nu  Intelli- 
gible basis 
for  the  dis- 
tinction 
between 
public  and 
prlvale  law 
as  co-ordi- 
nate depart* 
ments. 


Law :  Purposes  and  Subjects, 

persons  employed  by  land  or  sea  in  the  military  delence  of 
the  State. 

This  placing  the  law  of  political  persons  in  the  Law  of 
Persons  as  one  of  its  limbs  or  members,  instead  of  opposing 
it  to  the  rest  of  the  corpus  juris,  is  nea^  peculiar  to  Hale 
and  Blackstone ;  and  originated  with  Buale.  The  German 
jurists  treat  this  arrangement  as  a  great  absurditjr,  import- 
ing great  Verwinninff,  or  confiisidn  of  ideas,  though  the 
direct  contrary  appears  to  me  to  be  the  truth.  And  the 
adoption  of  this  arrangement  by  Sir  Matthew  Hale,  appears 
to  me  a  striking  indication  of  his  originality  and  depth  of 
thought,  since  if  he  had  been  a  mere  copyist,  he  would  have 
adopted  the  arrangement  which  was  already  fsuniliar  to 
him  in  the  writings  of  the  Civilians. 

From  public  law  with  its  strict  and  definite  meaning, 
I  pass  to  public  law  with  its  large  and  vague  signification. 

The  Koman  lawyers  divide  the  corpus  juris  into  two 
opposed  departments : — ^the  one  including  the  law  of  jwli- 
tical  conditions,  and  the  law  relating  to  crimes  and  criminal 
procedure :  the  other  including  the  rest  of  the  law.  The 
first  they  style  jus  puhlicum,  the  second  they  style  jus  pri- 
vatum. This  dlivision  is  the  model  or  pattern  upon  which 
all  the  modem  distinctions  into  public  and  private  law 
have  been  formed. 

In  former  Lectures*  I  explained  the  origin  of  the  term 
'  public  wrongs,'  as  applied  to  crimes,  and  observed  that 
they  acquired  this  name  firom  a  mere  accident,  from  the 
fact  that  crimes  were  originally  tried  by  the  sovereign 
Boman  People.  The  original  reason  ceased  when  the 
jurisdiction  in  criminal  causes  was  removed  from  the 
people,  and  vested  in  subordinate  judges.  But  the  name 
remaining,  it  was  supposed  afterwards  by  the  Roman 
jurists,  that  crimes  were  called  public  wrongs,  because  they 
afiected  more  immediately  the  interests  of  the  whole  com- 
muniiy.  I  have  already  exposed  this  fallacy,  and  shown 
that  the  distinction  between  civil  injuries  and  crimes  rests 
not  upon  any  difierence,  in  theix  consequences  and  effects, 
but  upon  the  different  way  in  which  they  are  pursued. 
The  distinction,  although  grounded  on  expediency,  is  arbi- 
trary in  its  scope ;  that  is  a  civil  injury  in  one  system  of 
law  which  is  a  crime  in  another. 

Inasmuch  as  crimes  were,  however,  supposed  to  affect 
more  directly  the  interests  of  the  whole  community,  and 
inasmuch  as  the  law  of  political  status  does  really  in  a 
peculiar  manner  regard  the  whole  community,  criminal 
law  and  the  law  of  political  conditions  were  placed  by  the 
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classical  jurists  together,  and  were  opposed  to  all  tbe  rast 
oi  \h&  corpus  juris. 

They  style  criminal  law  and  the  law  of  political  condi- 
tions ^t^jin^/tot^m  :  for,  say  they,  *  ad  statum  rei  Romanae, 
ad  publice  utilia  spectat/ 

They  style  the  opposed  department  of  the  corpus  juris 
fu8  privatum :  for,  say  they,  *  ad  sin0donrum  utilitatem,  ad 
privatum  utilia  spectat/ 

This  explains  the  order  of  Justinian's  Institutes.  It  is 
merely  a  treatise  upon  private  law.  By  consequence,  cri- 
minal law,  with  the  law  of  political  status,  is  not  comprised 
by  it ;  the  classical  jurists,  from  whose  elementary  works 
the  Institutes  were  copied,  having  thought  (it  would  be 
hard  to  say  why)  that  public  law  was  not  a  fit  subject  for 
an  institutional  or  elementary  treatise.  The  Listitutes 
close  with  a  very  short  title,  '  De  publicis  ludiciis,'  and 
this  is  the  only  part  of  this  treatise  whicn  relates  to 
crimes. 

Blackstone's  Commentaries  are  not  confined  to  private 
law,  but  are  intended  to  serve  as  an  institutional  treatise 
on  the  whole  Law  of  England :  though  he  touches  upon 
certain  parts  (as  upon  equity  and  ecclesiastical  law)  in  a 
comparatively  brief  and  superficial  manner.  As  I  have 
already  observed,  he  places  the  law  regarding  political  con- 
ditions in  the  Law  of  Persons,  and  the  only  trace  of  the 
distinction  between  public  and  private  law  to  be  found  in 
his  Commentaries  is  that  he  styles  the  department  which 
relates  to  crimes  and  to  punishments  and  criminal  proce- 
dure '  Public  Wrongs.*  *  Hale  retains  no  trace  of  the  dis- 
tinction :  for,  in  his  ansdysis,  he  throws  out  criminal  law 
altogether.  In  his  *  pleas  of  the  Crown,*  he  does  not 
designate  crimes  by  the  name  of  public  wrongs,  but  calls 
them,  more  appropriately,  '  Pleas  of  the  Crown,'  that  is, 
offences  of  which  tne  Crown  or  State  retains  the  prosecu- 
tion in  its  own  hands. 

"With  reference  to  its  ultimate  purpose,  the  law  of 
political  status,  and  criminal  law,  is  not  to  be  distinguished 
from  the  so-called  private  law.  Each  tends  to  the  security 
of  the  public :  meaning  by  the  public  the  several  individuals 
who  compose  the  society,  as  considered  collectively  or 
without  discrimination. 

Another  reason  against  the  distinction  is  this.  That 
the  matter  of  the  law  of  things  is  just  as  much  implicated 
with  public  law,  in  the  large  sense,  as  with  the  law  of 
private  conditions. 

In  short,  whether  '  public  law '  be  taken  in  its  large  or 
in  its  narrower  sense,  the  distinction  between  public  law 
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Part  III.  and  private  law  (considered  as  co-ordinate  departments) 
"■■    > — — '   rests  upon  no  intelligible  basis  and  is  inconvenient. 

In  fact  nothing  can  be  more  various  than  the  views 
taken  by  some  modern  writers  of  the  distinction  between 
public  and  private  law.  Some  include  in  public  law, 
Desides  the  law  of  poHtical  conditions  and  of  crimes  and 
criminal  procedure,  the  whole  law  abo  of  civil  procedure. 
Others,  in  despair  of  finding  a  stable  basis  for  the  division, 
exclude  criminal  law.  They  see  that  a  multitude  of  crimes 
affect  individuals  as  directly  as  the  delicts  styled  civil. 

But  the  greatest  logical  error  of  all  is  that  committed 
by  many  continental  jurists,  who  include  in  public  law,  not 
only  the  law  of  political  conditions,  of  crimes,  and  of  civil 
and  criminal  procedure,  but  also  tJitemational  law ;  which 
is  not  positive  law  at  dl,  but  a  branch  of  positive  morality. 
It  is  sometimes  expedient  to  include  in  tne  corpus  juris  a 

girt  of  what  is  really  positive  morality,  because  positive 
w  is  not  intelH^ble  without  it:  but  there  is  no  such 
reason  for  so  including  international  law,  except  those 
parts  of  it  which  have  changed  their  nature,  and  become 
positive  law  by  adoption  as  a  part  of  the  positive  law 
obtaining  in  the  particular  country.  If  not  paxts  only,  but 
the  whole  of  international  law  is  to  be  included  in  the 
corpus  jurisy  there  is  the  same  reason  for  including  in  it  the 
whole  of  the  positive  morality  of  the  particular  country ; 
for  on  this,  as  well  as  on  international  morality,  positive 
law  is  in  a  great  measure  foimded. 


Various 
other  mean- 
ings of  the 
phrase 
'public  law.* 


The  phrase  public  law  has  at  least  four  or  five  totally 
difierent  meanings.  1st ;  it  has  either  of  the  two  mean- 
ings above  adverted  to  :  its  strict  or  definite,  and  its  large 
or  vague  sense.  2ndly ;  it  sometimes  means  the  law  which 
proceeds  either  from  the  Supreme  Legislature,  or  from  sub- 
ordinate political  superiors,  as  distinguished  from  what 
have  been  termed  laws  autonomic^  thiat  is,  laws  set  bv 
private  persons  in  pursuance  of  legal  rights  with  which 
they  are  invested.  3rdly ;  public  laws  are  sometimes  op- 
posed to  laws  creating  privtlegia.  Laws  of  this  kind  are 
sometimes  called  jiLS  stngtdare ;  and  jus  pvhUcum,  as  op- 

Eosed  to  them,  is  called /i^  commune.  4thly;  under  public 
kw  are  sometimes  classed  definite  and  obligatory  modes  of 
performing  certain  transactions.  *  Testamenti  factio  non 
privati  sed  publici  jiuris  est.'  6thly ;  by  public  laws  are 
sometimes  meant  the  laws  called  prohibitive  or  ahsolviely 
binding,  as  opposed  to  the  laws  called  dispositive  or  pro- 
visioned. The  legislator  in  certain  instances  determines 
absolutely  what  shall  be  the  effect  of  a  given  transaction, 
that  is,  he  determines  what  effect  the  transaction  shall  have, 
if  the  parties  do  not  provide  otherwise.  Now,  when  the 
legislature  determines  absolutely  the  effect  of  a  transaction. 
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tbo  law  13  called  j9te5/ic :  when  he  leaves  a  certain  latitude       Lbc] 
to  the  parties,  it  is  called  dispositive  or  provisional ;  being      XLI' 

to  take  effect  only  in  case  no  disposition  is  made  by  the    ' ^ 

parties  themselves.  In  France,  this  is  the  case  with  the 
law  of  marriage.  The  Oode  lays  down  two  or  three  dif- 
ferent sets  of  rights  and  duties,  which  may  be  the  conse- 
quences of  marriage  at  the  option  of  the  parties ;  merely  de- 
termining what  legal  effect  the  marriage  shall  have  if  the 
parties  do  not  alter  the  disposition  of  the  law.  This  use 
of  terms  accounts  for  the  meaning  of  several  principles 
of  law  which  ap^ar  to  have  a  great  sense  in  tnem,  out 
which  are  merely  identical  propositions.  Jus  publicum  pri^ 
vatorum  pantis  mutari  non  potest :  privata  conventio  jurt 
publico  nihil  derogate  Now,  as  jus  pvhlicum  in  these  sen- 
tences only  means  the  law  which  cannot  be  modified  by  con- 
ventions, the  propositions  are  simple  truisms. 

I  may  conclude  this  Lecture  with  the  observation  that 
the  logical  error  of  opposing  a  small  bit  of  the  law  to  the  re- 
mainder of  the  body,  is  not  confined  to  the  distinction 
between  the  Law  of  Things  and  the  Law  of  Persons,  or 
between  public  and  private  law.  Many  writers,  for  ex- 
ample, detach  criminal  law  from  the  whole  legal  system, 
calnng  the  rest  of  the  law  civil.  Others  detach  ecclesias- 
tical law,  and  oppose  all  the  remainder  to  it,  by  the  name 
of  civil.  Others  distinguish  the  law  into  military  and  civil. 
The  word  civil  has  about  twelve  different  meanings ;  it  is 
applied  to  all  manner  of  objects,  which  are  perfectly  dis- 
parate. As  opposed  to  criminal,  it  means  all  law  not  cri- 
minal. As  opposed  to  ecclesiastical,  it  means  all  law  not 
ecclesiastical :  as  opposed  to  military,  it  means  aU  law  not 
military,  and  so  on.  Even  jtis  privatum  is  sometimes  also 
called  ^u«  cimle. 


LECTURE  XLV. 
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There  are  facts  or  events  from  which  rights  and  duties 
arise,  which  are  legal  causes  or  antecedents  of  rights  and       XLl 
duties,  or  of  which  rights  and  duties  are  legal  effects  or    ^ 


consequences.    There  are  also  facts  or  events  which  extin-  {ho  l*w 

guish  rights  and  duties,  or  in  which  rights  and  duties  ter-  JJ'JJJ^^' 

minate  or  cease.    The  events  which  are  causes  of  rights  and  minasTii 

duties  may  be  divided  in  the  follovdng  manner :  namely,  ^JJ/^j'^J 

into  acts,  forbearances,  and  omissions,  which  are  violations  primarj 

of  rights  or  duties,  and  events  which  are  not  violations  of  JShu^Si 
rights  or  duties. 
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Substantive 
and  adjective 
law.    The 
teimssugges- 
tire  of  a  mis* 
conception. 


ActSy  forbeaianceS;  and  omissions,  which  are  violations 
of  rights  or  duties^  are  staled  delicts,  injuries,  or  offences. 

Kights  and  duties  wmch  are  consequences  of  delicts,  are 
sanctioning  (or  preventive)  and  remedial  (or  reparative). 
In  other  words  the  ends  or  purposes  for  which  they  are 
conferred  and  imposed,  are  two :  first  to  prevent  violations 
of  rights  and  duties  which  are  not  consequences  of  delicts : 
secondly  to  cure  the  evils  or  repair  the  mischiefB  which 
such  violations  engender. 

Rights  and  duties  not  arising  from  deUcts,  may  be  dis- 
tinguished from  rights  and  duties  which  are  conse^niences 
of  delicts,  by  the  name  of '  primary  *  (or  princi{»l).  llights 
and  duties  arising  from  delicts,  may  be  distinguished  from 
rights  and  duties  which  are  not  consequences  of  delicts  by 
the  name  of  *  sanctioning  ^  (or  'secondary').  I  call  them 
*  sanctioning '  because  their  proper  purpose  is  to  prevent 
delicts  or  offences. 

My  main  division  of  the  matter  of  the  Law  of  Things, 
rests  upon  the  basis  or  principle  at  which  I  have  now 
pointed :  namely,  the  distinction  of  rights  and  of  duties 
(relative  and  absolute)  into  primary  and  sanctioning.  Ac- 
cordingly, I  distribute  the  matter  of  the  Law  of  Things 
imder  two  capital  departments— 1.  Primary  rights,  with 
primary  relative  duties.  2.  Sanctioning  rights  with  «a?ic- 
tioning  duties  (relative  and  absolute),  deucts  or  injm*ies 
(which  are  causes  or  antecedents  of  sanctioning  rights  and 
duties)  included. 

If  I  adopted  the  language  of  Bentham,  and  of  certain 
German  writers,  I  should  style  the  law  of  primary  rights 
and  duties,  mhstantive  law ;  and  the  law  of  sanctioning  or 
secondary  rights  and  duties,  adjective  or  instrumental  law. 
In  other  words,  I  should  divide  the  Law  of  Things,  or  the 
bulk  of  the  legal  system,  into  law  conversant  about  rights 
and  duties  which  are  not  means  or  instruments  for  render- 
ing others  available ;  and  law  conversant  about  rights  and 
duties  which  are  merely  means  or  instruments  for  rendering 
others  available.  Substantive  law  as  thus  understood  is 
conversant  about  the  rights  and  duties  which  I  style  pri- 
mary :  adjective  law,  about  the  rights  and  duties  whicn  I 
style  secondary. 

But  it  will  appear,  on  a  moment's  reflection,  that  the 
terms  substantive  and  adjective  law  tend  to  suggest  a  com- 

Slete  misconception  of  the  nature  of  the  basis  on  which  the 
ivision  rests. 
These  terms  suggest  the  division  of  rights  and  duties 
into  two  classes  under  the  following  descriptions : 

1st.  Those  which  exist  in  and  ^r  se :  which  are,  as  it 
were,  the  ends  for  which  law  exists:  or  which  subeerv© 
immediately  the  ends  or  purposes  of  law. 
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Sndlj.  Those  which  imply  the  existence  of  other  rights 
and  duties,  and  which  are  merely  conferred  for  the  better 
protection  and  enforcement  of  those  other  rights  and  duties 
whose  existence  they  so  suppose. 

Now  although  sanctioning  rights  and  duties  (or  rights 
and  duties  arising  out  of  iujiuries)  are  of  this  last  character, 
many  rights  and  duties  which  are  primary  or  principal  (or 
which  do  not  arise  out  of  injuries)  are  also  of  the  same  na- 
ture. The  division  therefore  of  Law  into  law  regarding  pri- 
mary rights  and  duties,  and  law  regarding  sanctioning  or 
secondary  rights  and  duties,  cannot  be  referred  to  a  dif- 
ference between  the  piu-poses  for  which  those  rights  and 
duties  are  respectively^  given  by  the  State.  And  I  object  to 
the  names,  *  Substantive  and  Adjective  Law,'  as  tending  to 
suggest  that  such  is  the  basis  of  the  division.  It  appears 
to  me  that  the  true  principle  of  division  rests  exclusively 
upon  a  difference  between  the  events  from  which  the  rights 
and  duties  respectiveljr  arise.  These  which  I  call  primary 
do  not  arise  jfrom  injuries,  or  from  violations  of  other  rights 
and  duties.  Those  which  I  call  secondary  or  sanctioning 
(I  style  them  sanctioning  because  their  proper  purpose  is  to 
prevent  delicts  or  offences)  arise  from  violations  of  other 
rights  and  duties,  or  from  injuries,  delicts,  or  ofiences. 

My  main  division,  then,  of  the  Law  of  Things  is 
this :  Ist.  Law  regarding  rights  and  duties  which  do  not 
arise  from  injuries  or  wrongs,  or  do  not  arise  from  injuries 
or  wrongs  directly  or  immediately ;  2ndly.  Law  regarding 
rights  and  duties  which  arise  directly  and  exclusively  from 
injuries  or  wrongs.  Or,  Law  enforced  directly  by  the 
Tribunals  or  Courts  of  Justice ;  and  Law  which  they  only 
enforce  indirectly  or  by  consequence.  For  it  is  only  by 
enforcing  rights  and  duties  which  grow  out  of  injuries,  that 
they  enforce  those  rights  and  duties  which  arise  nrom  events 
or  &tles  of  other  and  different  natures. 

Under  the  department  of  the  law  which  relates  to 
sanctioning  rights  and  duties  I  include  procedure,  civil 
and  criminal.  For  it  is  manifest  that  much  of  procedure 
consists  of  rights  and  duties,  and  that  all  of  it  relates  to  the 
manner  in  which  sanctioning  rights  and  duties  are  exercised 
or  enforced. 

And  here  Bentham's  arrangement  seems  to  me  to  be 
defective,  as  is  also  that  of  several  German  writers  who 
have  adopted  the  same  views.  In  the  TraitSs  de  Legislation 
Bentham  severs  from  droit  substantif  or  the  law,  droit 
adjectif  or  the  law  of  procedure.  This,  as  it  appears  to  me, 
involves  a  double  logical  error.  For  in  droit  mbstantifhe 
indludes  droit  civil  (as  opposed  to  droit  penal)  and  droit 
pSnal ;  including  under  droit  p&rud,  the  law  relating  to  civil 
mjuries  and  to  crimes  with  their  punishments,  together  with 
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Pabt  III.    the  rights  and  duties  growing  out  of  those  delicts  and  of 

^"    < '   those  punishments.    But  first,  as  I  have  already  remarked 

of  substantive  law  as  thus  understood,  much  is  adjective  or 
instrumental.  For  all  rights  of  action  arising  out  of  civil 
iniuries  are  purelv  instnmiental  or  adjective ;  as  well  as  the 
whole  of  criminal  law  and  the  whole  law  relating  to  punish- 
ments. And  2ndly,  if  he  calls  the  law  of  procedure  droit 
adjectif,  he  ought  to  extend  that  term  to  the  law  relating  to 
the  rights  and  duties  arising  from  civil  injuries  and  from 
crimes  and  punishments. 


I^Rtlnetlon 
lieiween  nn 
aetUm  con- 
sidered as  a 
right,  and  an 
action  con- 
sidered a9  an 
instrument 
(or  enforcing 
tbat  right. 


I  must  hero  advert  to  the  distinction  which  is  sometimes 
made  between  an  action  considered  as  a  right,  and  an  action 
considered  as  an  instrument  by  which  the  right  of  action  is 
itself  enforced. 

It  is  said  by  Heineccius,  'actio  non  est^W,  sed  me^mm  jus 
persequendi.'  But  it  is  impossible  to  distinguish  completely 
a  right  of  action  from  the  action  or  procedure  which  en- 
forces it.  For  much  of  the  right  of  action  consists  of  rights 
to  take  those  very  steps  by  which  the  end  of  the  action  is 
accomplished^. 

It  is  perfectly  true,  that  the  scope  or  purpose  of  the 
right  of  action  is  distinct  from  the  procedure  resorted  to 
when  the  right  is  enforced.  Much  of  the  procedure  con- 
sists of  rights  which  avail  against  the  ministers  of  justice 
rather  than  against  the  defendant.  And  the  parts  of  it 
which  consist  of  rights  against  the  defendant  himself,  are 
totally  distinct  from  the  end  which  it  is  the  object  of  the 
process  to  accomplish.  But  still  it  is  impossible  to  ex- 
tricate the  right  of  action  itself  from  those  subsidiary 
rights  by  which  it  is  enforced.  And  it  is  manifestly  absurd 
to  deny  that  the  process  involves  rightSy  because  the  rights 
which  it  involves  are  instruments  for  the  attainment  of 
another  right. 

While  I  am  upon  this  subject,  I  will  observe  that  a  posi- 
tion of  mine  in  a  former  part  of  my  course,  that  every  right 
of  action  arises  from  an  injuiy,  or  violation  of  some  other 
rights,  has  been  objected  to. 

But  it  seems  to  me  that  the  only  cases  in  which  a  right 
of  action  does  not  presuppose  an  injury,  arise  from  that  ano- 
maly in  the  English  Law  which  1  endeavoured  to  explain 
in  a  preceding  Lecture  (pp.  230-233  supra) ;  «.  e,  cases  in 
which  a  right  of  action  is  given,  although  there  has  been  no 
wrong,  on  account  of  the  want  of  wrongful  conscipusness 
on  the  part  of  the  defendant. 

No  Court  of  Justice  {acting  as  such)  would  decide  on  a 
question  of  law  or  fact  without  a  suggestion,  on  the  part  of 
tba  plaintiff,  of  a  wrong,  actual  or  impending.*    In  exer- 


*  Tlie  power  to  Courts  of  Justice  to  decide  a  question  upon  a 
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cising    voluntary    jurisdiction,   they  are   rather   lending       Lbot. 
solemnities  to  certain  contracts.     They  are  rather  acting       XLY. 

as  registration  offices  than  as  courts  of  justice.    What  is    ' '""■ 

called  YoluntaiT,  and  what  is  called  contentious  iurisdiction 
are  only  linked  up  together  under  one  name,  because  the 
judges,  who,  as  such,  have  to  do  with  the  latter  alone, 
sometimes  combine  Ts-ith  it  the  former,  as  they  do  various 
other  functions. 

In  most  systems  of  law,  a  vast  number  of  primary  rights 
and  duties  are  not  separated  from  the  secondar5\  That  is 
to  say ;  the  primary  right  and  dutv  is  not  described  in  a 
distinct  and  substantive  manner ;  but  it  is  created  or  im- 
posed by  a  declaration  on  the  part  of  the  Legislature,  that 
such  or  such  an  act,  or  such  and  such  a  forbearance  or 
omission,  shall  amount  to  an  injury ;  and  that  the  party 
sustaining  the  injury  shall  have  sucn  or  such  a  remedy  against 
the  party  injiuring,  or  that  the  party  injuring  shall  be 
punished  in  a  certain  manner. 

Nay,  in  some  cases,  the  law  which  confers  or  imposes 
the  primary  right  or  duty,  and  which  defines  the  natiure  of 
the  injury,  is  contained  by  implication  in  the  law  which 
gives  the  remedy,  or  which  determines  the  ])unishment. 
This  is  generally  the  case  in  regard  to  the  duties  which  I 
have  called  absolute,  namely  the  duties  owed  to  the  State. 
These  are  hardly  ever  described  separately,  but  are  generally 
involved  in  the  description  of  the  acts  or  omissions  which 
are  violations  of  them,  or  of  the  procedure  by  which  these 
violations  are  to  be  pursued.  The  same  was  the  case,  as  I 
have  previously  shown  (p.  304  cmte)^  with  the  Praetor's 
Edict,  which  virtually  enacted  laws  by  declaring  that  in 
certain  circumstances  an  acti<m  would  be  given  or  an  txceptwa 
allowed. 

And  it  is  perfectly  clear  that  the  law  which  gives  the 
remedy,  or  which  determines  the  punishment,  is  the  only 
one  that  is  absolutely  necessary.  For  the  remedy  or  punish- 
ment implies  a  foregone  injury,  and  a  foregone  injury  im- 
plies that  a  primary  right  or  dutv  has  been  violated.  And, 
lurther,  the  primary  right  or  duty  owes  its  existence  as 
such  to  the  injunction  or  prohibition  of  certain  acts,  and  to 
the  remedy  or  punishment  to  be  applied  in  the  event  of  dis- 
obedience. 

The  essential  part  of  everj'  imperative  law  is  the  im- 
perative part  of  it :  t.  e.  the  injunction  or  prohibition  of 

special  case  (introduced  by  statute  13  &  14  Viet.  c.  35) ;  and  the 
power  given  to  the  Court  of  Chancery  in  England  to  give  advice 
to  trustees  (22  &  23  Yict.  c.  85,  s.  30),  are  hardly  exceptions  to 
this  statement.  In  both  cases  there  is  an  implied  suggestion  of 
an  impending  wrong.— >R.  C. 
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Pa«t  III.  some  ^ven  act,  and  the  menace  of  an  evil  in  case  of  non^ 
^"    »      "   compliance. 

ii  strictness,  my  own  terms,  'primary  and  secondary 
rights  and  duties/  do  not  represent  a  logical  distinction. 
For  a  primary  right  or  duty  is  not  of  itself  a  riffht  or  duty, 
without  the  secondary  right  or  duty  by  which  it  is  sus- 
tained ;  and  e  converse. 

The  reason  for  describing  the  primary  right  and  duty 
apart,  for  describing  the  injury  apart,  and  tor  describing  the 
remedy  or  punishment  apaji;,  is  the  clearness  and  compact- 
ness which  result  from  the  separation.  For  the  same 
remedial  process  is  often  applicable  to  a  variety  of  classes  ef 
rights,  and  repetition  is  consequently  avoided.  Another 
reason  is  that  many  injuries  are  complex ;  being  violations 
of  several  distinct  nghts. 

To  show  how  little  logic  is  to  be  found  in  the  very  best 
attempts  yet  made  to  distribute  the  corpus  juiis  into  parts, 
I  will  observe  that  the  description  of  the  injury  and  of  the 
remedy  is  sometimes  annexed  immediately  to  the  primary 
right  or  duty  \  in  other  cases,  removed  to  a  totally  distinct 
department.  An  example  of  this  is  the  order  of  the  Insti- 
tutes in  respect  to  rights  and  duties  which  arise  from  the 
infringement  of  rights  ex  contractu  and  quasi  ex  contractu. 
By  ooligationes  ex  delicto j  they  meant  what  we  mean  by  the 
same  phrase  in  English  law,  namely,  duties  arising  from 
violations  of  rights  which  avail  against  the  world  at  large. 
Now  the  authors  of  the  Institutes  oppose  to  these,  obUgor 
tianes  ex  contractUj  and  quasi  ex  contractu :  but  rights  and 
duties  arising  from  contiucts  and  quasi-contracts  are  rights 
and  duties  existing  for  their  own  sake,  as  the  Germans  ex- 
press it :  they  belong  to  the  class  of  primary  or  principal 
rights  and  duties.  Consequently  there  is  no  j)lace  for  ihe 
obligations  arising  from  the  breach  of  obligations  ex  con" 
tractu  and  quasi  ex  contractu ;  these  are  consequently  at- 
tached to  the  description  of  those  obligations  themselves. 
By  this  rule,  however,  obligationes  ex  ddicto  (by  which  the 
authors  of  the  Institutes  meant  obligations  wmch  arise  from 
violations  of  jura  in  rem)  ought,  in  consistency,  to  be  at- 
tached to  that  part  of  the  law  which  is  concerned  with 
dominia  or  jura  in  rem ;  or,  if  banished  to  a  separate  head, 
obligations  arising  by  oifences  against  the  rights  founded  on 
contracts  and  quasi-contracts  ought  to  be  placed  there  along 
with  them,  ouch,  for  instance,  are  rights  of  action  arising 
from  a  contract ;  for  it  is  evident  that  there  can  be  no  action 
upon  a  contract  until  it  is  broken. 

Blackstone's  method,  though  in  ^neral  greatly  inferior 
to  that  of  the  Boman  Lawyers,  is  here  superior  to  it. 
Under  the  head  of  personal  property  he  treats  of  those 
obligations  arising  from  contracts  and  quasi-contracts  which 
are  primary :  in  his  third  volume,  when  treating  of  wrongs, 


Subdivision  ef  Primary  Rights,  &c. 

he  adverts  to  those  ohligations  growinsf  out  of  contracts  or 
quasi-contracts  which  arise  from  breaches  of  those  primary 
ones. 
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LEOTUKE  XLVI. 
Method  ofmbdiviiion  of  Primary  RighU,  etc, 

Ajster  distinguishing  primary  or  principal  from  secon- 
dary or  sanctioning  rights  and  duties,  I  next  proceed  to  sub- 
divide the  former  division,  or  that  of  primary  rights. 

The  first  great  distinction  among  primary  rights  has 
been  very  fully  explained  in  a  preceding  part  of  this  course 
(p.  176,  etc.).  I  allude  to  the  distinction  between  dommia 
and  obliffotiones,  as  they  were  called  by  the  classical  jurists  ] 
between  Jura  in  rent  and  Jura  in  personaniy  as  they  have 
been  styled  by  modern  Civilians.  For  this  distinction,  as 
conceived  with  the  whole  of  its  extent  and  importance,  we 
are  indebted  to  the  penetrating  acuteness  of  the  classical 
Roman  jurists,  and  to  that  good  sense,  or  rectitude  of  mind, 
which  commonly  guided  their  acuteness  to  true  and  useful 
results.  Every  student  of  law  who  aspires  to  master  its 
principles,  should  seize  the  distinction  in  (question  adequately 
as  well  as  clearly ;  and  should  not  be  satisfied  vnth  catching 
it,  as  it  obtains  nere  or  there.  For  the  difierence  whereon 
it  rests,  runs  through  every  department  of  every  system  of 
jurisprudence :  although,  in  our  ovm  system,  the  difierence 
IS  far  from  being  obvious,  and  cannot  be  expressed  at  once 
sufficiently  and  concisely  without  a  resort  to  terms  unknown 
to  the  English  law,  and  which  may  appear  uncouth  and 
ridiculous  to  a  merely  English  lawyer. 

With  the  help  of  the  explanations  given  in  previous 
Lectures  I  can  now  indicate  the  method  or  order  wnerein  I 
treat  or  consider  the  matter  of  the  Law  of  Things.  That 
method  may  be  suggested  thus : 

The  matter  of  uie  Law  of  Things,  I  arrange  or  distribute 
under  two  capital  departments. 

The  subjects  of  the  first  of  those  capital  departments  Distribution 
are  primary  rights,  with  primary  relative  duties ;  which  I  ^JSS^Xl 
arrange  or  custnbute  under  four  sub-departments. — 1 .  Rights  «nder  *f ou  r 
in  rem  as  existing  »er  se,  or  as  not  combined  with  rights  in  mentJl^'^ 
personam.    2.  Ri^ts  in  personam  as  existing  per  se,  or  as 
not  combined  with  rights  in  rem,    3.  Such  of  tne  combina" 
tions  of  rights  in  rem  and  rights  in  personam  as  are  par- 
ticular ana  comparatively  simple.    4.  Such  universities  of 
rights  and  duties  (or  such  complex  aggregates  of  rights  and 
duties)  as  arise  by  universal  succession. 


38o 


Part  III. 


This  division, 
why  prefrr- 
able  to  that 
of  the 
Roman 
lawyers. 


Law :  Purposes  and  Subjects, 

The  sulijects  of  the  second  of  those  capital  departments 
are  mnctiomng  rights  (all  of  which  are  rignts  m  penonam) ; 
and  sanctioning  duties  (some  of  which  are  relative,  but  others 
of  which  are  absolute),  together  with  delicts  or  mfuries 
(which  are  causes  or  antecedents  of  sanctioning  rights  and 
duties). 

This  order  is  somewhat  different  from  that  of  the  insti- 
tutional treatises  of  the  Roman  lawyers,  and  from  that  of 
those  modem  Civilians  who  have  followed  the  method  of 
those  treatises.  B^  them,  the  matter  of  the  law  of  things 
is  divided  into  dominia  (in  the  largest  sense  of  that  term), 
or  jura  in  rem — and  obliffotiones,  or  jura  in  personam.  And 
dominia  (in  the  large  sense)  are  again  divided  into  dominium 
rei  singukSfjura  in  re  aliend,  and  wiiversitates  juris. 

This  division  appears  to  me  very  incorrect.  A  man's 
inheritance  or  patrimony,  for  instance  (whichisauniversitaB 
juris),  includes  both  jura  in  rem  and  jura  in  personam^ 
because  rights  of  both  sorts  devolve  on  universal  successors. 

It  is  more  convenient,  as  well  as  more  correct,  to  dis- 
tinguish primary  rights  into  ^ura  in  r em j  jura  m  personam, 
and  aggregates  more  or  less  complex  of  rights  of  both 
kinds.  There  are  combinations  of  both  kinds  of  rights 
which  are  hardly  included  in  the  expression  'universitas 
juris.'  For  exami)le,  the  right  conferred  by  a  mortgage,  is 
a  combination  of  rights  in  rem  and  rights  in  personam.  So 
is  the  right  conferred  by  a  sale,  completed  by  delivery,  under 
some  circumstances;  for  instance,  if  accompanied  by  a 
warranty. 

Even  by  my  own  method  the  distinction  between  the 
classes  of  rights  is  not  complete,  and  they  cannot  by  any 
method  be  kept  quite  separate.  Under  the  head  of  univer- 
sitates  juris,  we  cannot  avoid  referring  forward  to  obligations 
arising  from  injuries :  for  many  rights  arising  from  injuries 
often  devolve  from  Testators,  Intestates,  or  Insolvents,  to 
those  who  tak-*  per  universitatem. 
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LECTURE  XLVn. 

Rights  in  rem  6r«  existing  per  se — Different  meanings  of 
*  D  0  mi n i u m '  or  *  jB'oper^y.' 

In  treating  of  rights  in  rem  as  existing  simply  (or  as 
not  combined  with  rights  in  personam),  I  will  first  touch 
upon  them  briefly,  with  reference  to  differences  between 
their  subjects,  or  between  the  aspects  of  the  forbearances 
which  may  be  styled  their  objects. 


Rights  in  rem.     Dominium.  3? 

And  here  I  shall  further  explain  a  position  stated  in  a       Lect. 
previous  Lecture  (see  p.  176  supra).  XL VII 

The  expression  in  ren\^  when  annexed  to  the  term  inghtj  JJJSS'*'* 
does  not  denote  that  the  right  in  question,  w  a  Hght  over  a  difference! 
thing.     Instead  of  indicating  the  nature  of  the  subject,  it   tSeiTsub- 
points  at  the  compass  of  the  con-elating  duty.     It  denotes   J«c^»- 
that  the  relative  duty  lies  upon  persons  generally,  and  is  not 
exclusively  incumbent  upon  a  person  or  persons  determinate. 
In  other  words,  it  denotes  that  the  right  in  question  avails 
against  the  world  at  large. 

Accordingly,  some  rights  in  rem  are  rights  over  things : 
others  are  rights  over  persons :  whilst  others  have  no  sub- 
jects (persons  or  things)  over  or  to  which  we  can  say  they 
exist,  or  in  which  we  can  say  they  inhere. — For  example : 
Property  in  a  horse,  property  in  a  quantity  of  com,  or  pro- 
perty in,  or  a  right  of  way  through  a  field,  is  a  light  in  refu 
over  or  to  a  thing^  a  right  in  reni  inhering  in  a  thing,  or  a 
light  in  retn  whereof  the  subject  is  a  thing. — The  right  of 
the  master,  against  third  parties,  to  his  slave,  servant,  or 
apprentice,  is-  a  right  in  rem  over  or  to  a  person.  It  is  a 
nght  residing  in  one  person,  and  inhering  in  another  per- 
son as  its  subject. — The  right  sWled  a  monopoly,  is  a  npht 
iVi  reni  which  has  no  subject.  There  is  no  specific  subject 
(person  or  thing)  over  or  to  which  the  right  exists,  or  in 
which  the  right  inheres.  The  qfflcium  or  common  duty  to 
which  the  right  corresponds,  is  a  duty  lying  on  the  world  at 
large,  to  forbear  from  selling  commodities  of  a  given  de- 
scription or  class :  but  it  is  not  a  duty  lying  on  the  world  at 
large,  to  forbear  from  acts  reo:arding  determiuntely  a  speci- 
fically determined  subject.  A  man*s  right  or  interest  i^  his 
reputation  or  good  name,  with  a  multitude  of  other  rights, 
would  also  be  found,  on  analysis,  to  avail  against  the  world 
at  large,  and  yet  to  be  wanting  in  persons  and  things  which 
could  be  styled  their  subjects. 

I  shall  therefore  distinguish  rights  in  rein  (their  answer- 
ing relative  duties  being  implied)  with  reference  to  difter- 
ences  between  their  subjects,  or  between  the  aspects  of  the 
forbearances  which  may  be  styled  their  objects.  As  distin- 
guished with  reference  to  those  difterences,  they  will  fall 
into  three  classes. — 1.  Rights  in  rein  of  which  the  subjects 
are  things,  or  of  which  the  objects  are  such  forbearances  as 
determinately  regard  specifically  determined  things.  2. 
Rights  in  rem  of  which  the  subjects  are  persons,  or  of 
which  the  objects  are  such  forbearances  as  determinately 
regard  specifically  determined  persons.  3.  Rights  in  rem 
without  specific  subjects,  or  of  which  the  objects  ai'e  such 
forbearances  as  have  no  specific  regard  to  specific  things  or 
persons. 
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In  explaining,  in  my  earlier  Lectures,  the  nature  of  the 
distinction  between  jus  in  rem  and  in  personantj  I  cited 
numerous  examples  of  rights  in  the  former  class  which  have 
no  specific  subjects  (persons  or  things,  p.  188  supra).  And 
it  will,  thereiore,  not  be  necessary  to  adduce  examples 
here. 

With  regard  to  juva  in  rem,  which  are  rights  over 
persons,  I  would  observe  that  all  (or  nearly  all  of  them)  are 
matter  for  the  Law  of  Persons  and  the  Law  of  Status, 
Such,  for  example,  is  the  case  with  the  right  of  the  master 
to  the  slave ;  the  right  of  the  master  in  the  servant ;  the 
ri^ht  or  interest  of  the  parent  or  husband  in  the  child  or 
wife ;  and  the  right  or  interest  of  the  child  or  vdfe  in  the 
parent  or  husband.  In  these,  and  various  other  cases,  the 
right  is./w«  in  rem  (or  a  right  availing  against  the  world  at 
large)  of  which  the  subject  is  a  person.  But  in  each  of 
these  cases,  the  right  is  a  constituent  element  of  a  status  or 
condition,  and  therefore  is  appropriate  matter  for  that 
appendix  or  supplement  which  is  styled  the  Law  of  Persons. 

The  only  right  in  or  over  a  person  which  seems  appro- 
priate matter  for  the  Law  of  Things,  is  what  may  be  ctuled 
a  man's  right  in  his  own  person  or  body :  that  is  to  say,  a 
man's  right  to  enjoy  and  dispose  of  (free  from  hindrance  by 
others)  his  bodily  organs  and  powers,  in  so  far  as  such  en- 
joyment and  disposition  consist  with  the  rights  of  others,  or 
(generally)  with  any  of  the  duties  incumbent  on  himself. 

This  right  (which,  as  I  shall  show  hereafter,  may  be 
likened  to  property  or  dominion  in  a  thing,  strictly  so  called) 
is  properly  matter  for  the  Law  of  Things,  or  for  the  Law 
exclusive  of  the  law  of  status.  Instead  of  being  parcel  of 
a  statv>s  or  condition,  it  resides  in  every  person  (who  has 
any  rights  at  all)  by  the  mere  fact  of  his  living  under  the 
State,  or  within  the  protection  which  it  yields  to  those  who 
are  living  under  its  jurisdiction. 

In  treating  of  rights  in  rem.  as  existing  simply  (or  as  not 
combined  with  rights  in  personam),  the  only  rights  which  I 
shall  consider  directly  are,  rights  over  things,  in  the  strict 
acceptation  of  the  term:  that  is  to  say,  such  permanent 
external  objects  as  are  not  persons.  Rights  in  rem  in  or 
over  persons,  and  rights  in  rem  which  have  no  subjects,  I 
shall  touch  incidentally  (in  so  far  as  I  may  find  it  necessary 
to  advert  ta  them),  as  I  treat  of  rights  of  the  class  in  or 
over  things. 

Of  the  various  distinctions  between  rights  in  reftn  over 
things,  the  first  to  which  I  address  myself,  is  the  distinction 
which  I  must  mark,  for  the  present,  by  the  ambiguous  and 
inadequate  names  of  dominium  and  sermtus.  The  rationale 
of  this  distinction  is  the  following : — 

By  different  rights  in  rem  over  things,  the  different  per- 
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sons  in  whom  they  respectively  reside  are  empowered  to  use 
or  deal  with  their  respective  subjects  in  different  degrees  or 
to  different  extents.  And  such  differences  obtain  between 
such  rights,  independently  of  differences  between  their 
respective  durations,  or  the  respective  quantities  of  time 
during  which  they  are  calculated  to  last. 

Of  such  differences  between  such  rights,  the  principal  or 
leading  one  is  this. — 1.  By  virtue  of  'some  of  such  rights, 
the  entitled  persons  may  use  or  deal  with  the  subjecte  of 
the  rights  to  an  extent  which  is  incapable  of  exact  circum- 
scription, although  it  is  not  unlimited.  For  example :  The 
proprietor  or  owner  is  empowered  to  turn  or  apply  the  sub- 
ject of  his  property  or  ownership,  to  uses  or  purposes 
which  are  not  absolutely  unlimited,  but  which  are  incapable 
of  exact  circumscription  with  regard  to  class  or  number. 
The  right  of  the  owner,  in  respect  of  the  purposes  to  which 
he  may  turn  the  subject,  is  only  limited,  generally  and 
vaguely,  by  all  the  rights  of  all  other  persons,  and  by  all  the 
duties  (absolute  as  well  as  relative)  incumbent  on  himself. 
He  may  not  use  his  own  so  that  he  injm'e  another,  or  so  that 
he  violate  a  duty  (relative  or  absolute)  to  which  he  himself 
is  subject.  But  he  may  turn  or  apply  his  own  to  evenr  use 
or  purpose  which  is  not  inconsistent  with  that  general  and 
vague  restriction.  And  to  an  extent  which  is  likewise  in- 
dehnite  he  may  exclude  others  from  the  use  of  the  subject. 
2.  By  virtue  of  other  of  such  rights,  the  entitled  persons, 
or  the  persons  in  whom  they  reside,  may  merely  use  or  deal 
with  their  subjects,  to  an  extent  exactly  circumscribed  (at 
least,  in  one  direction).  For  example :  he  who  has  a  right 
of  way  through  land  owned  by  anotner,  may  merely  turn  the 
land  to  purposes  of  a  certain  class,  or  to  pmpcses  of  deter- 
mined classes.  He  may  cross  it  in  the  fashions  settled  by 
the  grant  or  prescription,  but  those  are  the  only  purposes 
to  which  he  may  turn  it  lawfully. 

A  right  belonging  to  the  &rst-mentioned  kind,  may  be 
styled  dominium^  or  property,  with  the  sense  wherein 
dofnimum  is  opposed  to  aerviius*  As  contradistinguished 
to  a  right  belongin&f  to  the  first-mentioned  kind,  a  ri^ht  of 
the  last-mentioned  kind  may  be  called  servittM,  Domimum 
or  property  is  a  name  liable  to  objection,  on  account  of  the 
numerous  meanings  (to  which  I  shall  presently  advert)  in 
which  the  word  has  been  used.  Servitus  is  also  liable  to 
objection  as  not  adequately  expressing  the  class  of  rights 
which  I  have  denoted  by  it.  But  notwithstanding  the 
ambiguities  which  encumber  the  terms,  I  prefer  them,  as 
being  known  and  established  terms,  to  newly  aevised  names ; 
and  this  for  reasons  which  I  have  repeatedly  hinted  at  in 
the  course  of  these  Lectures. 

Before  I  doae  the  pieeent  Lecture;  I  will  make  a  few  mSlalKti 


384  Law :  Purposes  and  Subjects. 

Pabt  III.    remarks  upon  the  yarious  meanings  of  the  very  amligaottfl 

^~ — • '   word  '  Property '  or  '  Domminm.' 

of^EnS^'  1.  Taken  with  its  strict  sense,  it  denotes  a  ri^ht — inde- 

n<t«i.'  0CO.  finite  in  point  of  user — unrestricted  in  point  of  disposition 
— and  not  restricted  by  regard  to  rights  of  others  whose 
enjoyment  is  postponed— over  a  determinate  thing.  In  this 
sense,  it  does  not  include  servitus,  nor  any  right  umited  by 
regard  to  an  indefeasible  remainder  or  reversion  in  another 
person.  Sometimes  it  is  taken  in  a  loose  and  vulgar  accep- 
tation, to  denote  not  the  right  of  property  or  domuiion,  but 
the  mbject  of  such  a  right ;  as  when  a  hoise  or  piece  of  land 
is  called  my  property. 

2.  Sometmies  it  is  applied  to  a  right  indefinite  in  point 
of  user,  but  limited  by  regard  to  rights  of  persons  entitled 
in  remainder  or  reversion :  for  instance,  in  common  parlance, 
a  life  interest  in  an  immoveable  is  a  property. 

3.  Sometimes  the  term  *  right  of  property  *  or  '  domin- 
ium '  is  opposed  to  a  right  of  possession  *,  in  this  sense  the 
term  '  rignt  of  property  *  even  includes  servttus. 

4.  In  the  language  of  the  classical  Roman  jurists,  the 
term  proprietaSj  or  in  re  potestas  or  dominium,  has  two  prin- 
cipal meanings.  It  is  either  a  right,  indefinite  in  point  of 
user,  over  a  determinate  thing :  or,  generally,  jus  in  rem. 
In  the  first  sense,  it  is  opposed  to  servittis ;  and  these  form 
the  two  divisions  of  rignts  availing  generally  against  the 
world.  In  the  second  or  large  and  vague  sense,  it  includes 
all  to  which  in  the  first  sense  it  is  opposed ;  all  rights  not 
coming  within  the  description  of  ohligatio. 

5.  In  English  law,  unless  used  vaguely  and  popularly, 
the  term  property  is  not  applied  to  rights  in  immoveables. 
We  talk  of  property  in  a  moveable  thing ;  and  by  this  we 
mean  what  the  Eoman  lawyers  called  dominium  (in  the 
nan'ower  sense  of  the  term)  or  propnetas,  they  having  no 
distinction  between  real  and  personal  property.  But  in  the 
strict  language  of  English  law,  when  we  refer  to  a  right  or 
interest  in  immoveables,  we  speak  of  an  estate  in  fee  simple, 
an  estate  in  tail,  an  estate  for  life  and  so  on,  but  never  a 
propei-ty.  An  estate  in  fee  simple  corresponds  as  nearly  as 
may  be  to  absolute  property  in  a  personal  chattel. 

6.  Another  strange  caprice  of  language  is  the  following. 
The  term  *  property '  is  applied  to  some  rights  in  rem  over 
or  in  persons  but  not  to  others.  For  example,  the  right  of 
the  master  in  the  slave  is  called  dominium  in  the  Iloman  law 
and  property  in  the  English.  The  former  word  seems  to 
have  onginally  been  applied  exclusively  to  that  right ;  to 
have  been  co-extensive  with  dotninus,  and  to  have  extended 
only  by  analogy  to  things  strictly  so  called.  But  in  neither 
the  Roman  nor  the  English  law  is  the  analogous  right  of 
the  father  in  his  son  included  under  the  same  name.  So  a 
man's  right  in  his  own  person  has  been  called  a  right 
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of  personal  security,  'but  never  a  property  in  his  own  person. 
This  is  analogous  to  the  capricious  application  of  the  term 
thing;  which  I  mentioned  in  aprevious  Lecture  (p.  398,«t(prfl). 

7.  Another  meaning  of  tne  word  property  is  the  aggre- 
gate of  a  man's  &culties;  rights,  or  means.  It  is  tantamount 
to  the  term  estate  and  ejects,  or  perhaps  to  the  term  assets. 
In  this  sense  it  implies  rights  in  personanif  or  obligations,  as 
well  as  rights  of  eyery  other  class. 

8.  A  still  more  remarkahle  acceptation  is  the  following. 
In  the  largest  possible  meaning,  property  means  legal  rights 
or  faculties  of  any  kind ;  as  when  we  talk  of  the  institution 
of  property :    or  of  security  to  property  as  arising  from 
such  and  such  a  form  of  Goyemment,  or  the  like.    It  is 
commonly  said  that  Goyemment  exists  or  should  exist  to 
institute  and  protect  property.    I  have  demonstrated  in  a 
note  to  my  published  Lectures,  the  absurdity  of  this  doc- 
trine.*   But  the  j^ropcr^y  here  spoken  of  must  mean  legal 
lights  in  the  largest  sense.    It  cannot  be  meant  that  Go- 
vernment exists  or  ought  to  exist  for  the  purpose  of  creating 
and  protecting  rights  of  dominion  in  the  narrower  sense, 
else  it  would  be  implied  that  it  ought  not  to  exist  for  the 
purpose  of  protecting  rights  arising  fiom  contracts  and  quasi' 
contracts. 
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PuB^TJnra  my  examination  of  the  distinction,  which,  for 
"want  of  better  names,  I  marked  with  the  opposed  expres- 
sions   dominium  (or  property)  and  servitus,  1  proceed  to  -^      ' 
xemark  that  whoever  has  a  rignt  of  property  may  apply  the  between^" 
subject  of  his  right  to  any  purpose  or  use  which  does  not  ^pSftJ?  ^^^ 
amount  to  a  violation  of  any  right  in  another,  or  to  a  breach  *»<»  tervitui. 
of  any  duty  lying  on  himself.    And  it  is  only  in  that  nega- 
tive manner  tnat  the  extent  of  the  power  of  user  imported 
-by  the  right  of  property  can  possibly  be  determined. 

But  in  the  case  of  a  right  of  servitude,  the  purposes  or 
uses  to  which  the  person  invested  with  the  right  may  apply 
the  subject,  are  not  only  limited  generally  by  the  duties 
incumbent  upon  him,  but  are  determined  or  may  be  deter- 
mined by  a  positive  and  comprehensive  description. 

In  a  word,  servitus  gives  to  the  entitled  pEirty,  a  power 
or  liberty  of  applying  the  subject  to  exactly  determined 
purposes.  Properiy  or  dominium  gives  to  the  entitled  party 
tlie  power  or  liberly  of  applying  it  to  all  purposes,  save  sucn 


*  See  note,  p.  800,  supra, 
S 


j86  Law :  Purposes  and  Subjects^ 

FabtIL    purposeB  as  are  not  consistent  with  his  relative  or  absolute 
*"'^~'       '    duties. 

I  would  briefly  remark  (before  I  proceed)  that  in  treat- 
ing of  the  distinction  now  in  question,  I  suppose  that  the 
right  of  the  party  is  present  or  vested^  and  is  also  accomr 
pa^ed  with  a  right  to  the  present  enjoyment  of  the  right, 
or  to  the  present  exercise  or  it.  To  the  nature  of  contingent 
rights,  and  of  such  vested  rights  as  are  not  coupled  with  a 
right  to  present  enjoyment  or  exercise,  I  shall  advert  here- 
after. 

Property  it  Property  or  dominium  (used  with  the  meaning  which  I 

of^oui^  am  now  annexing  to  the  term)  is  applicable  to  any  right 
which  gives  to  the  entitled  parfy  an  indefinite  power  or 
liberty  of  using  or  dealing  witn  the  subject.  But  property 
(as  thus  understood)  is  susceptible  of  various  modes :  that 
is  to  say,  the  limitations  or  restrictions  to  that  power  or 
liberty  may  vary  to  infinity ;  according  to  the  purpose  or 
intention  of  the  State  in  granting  or  conceding  the  right, 
and  the  consequent  duties  laid  on  the  owner,  either  abso- 
lutely or  having  regard  to  rights  conferred  on  others  in  the 
same  subject. 

For  example :  An  estate  in  fee-simple  in  land,  or  abso- 
lute property  in  a  personal  chattel,  and  an  estate  for  life  or 
years  in  land  or  a  personal  chattel,  are  equally  property  (in 
the  present  sense  of  the  expression) :  for,  in  either  case,  the 
power  or  liberty  of  user  which  resides  in  the  entitled  party, 
IS  not  susceptible  of  positive  and  exact  circumscription. 

But  the  limitations  or  restrictions  to  that  indefinite 
right  of  user,  are,  in  the  different  cases,  widely  different.  , 

In  the  case  of  the  estate  in  fee,  or  the  absolute  property 
in  the  personal  chattel,  the  owner  may  waste  or  destroy  the 
subject,  in  so  far  as  such  waste  or  destruction  may  not  be 
injurious  to  other  persons  considered  generally. 

In  the  case  of  the  estate  for  li£,  or  of  the  estate  for 
years,  this  power  or  liberty  is  restrained,  not  only  by  the 
rights  of  otners  considered  generally,  but  by  the  rights  in 
the  same  subject  of  those  entitled  in  remainder  or  reversion : 
that  is  to  sav,  who  have  rights  in  the  same  subject,  calcu- 
lated to  confer  an  enjoyment  subsequent  to  that  of  the  owner 
for  Efe  or  the  owner  lor  years.  ]^or  if  the  tenant  for  life 
or  for  years  had  the  same  power  of  user  which  resides  in 
the  absolute  owner,  it  is  clear  that  the  rights  of  those 
entitled  in  remainder  or  reversion  would  be  merely  illusory. 
In  respect  of  their  rights,  he,  at  least,  must  be  subject  to 
the  duty  of  not  destroying  the  subject,  or  of  so  dealing  witii 
it  as  would  render  it  absdutely  worthless. 

But  the  restrictions  to  the  right  of  the  limited  owner, 
which  arise  from  the  rights  of  the  remainderman  or  rever- 
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]y  so  called. 


Dominium  as  distinguished  from  Servitus. 

sioneT;  may  also  be  fixed  differently  hj  the  absolute  dispo- 
sitions of  the  law,  or  by  private  dispositions  which  the  law 
allows  and  protects.  We  may  suppose,  for  example,  that 
the  owner  for  life  of  land  may  be  empowered  to  divest  it 
completely  of  timber  and  buildings,  to  exhaust  the  valuable 
minerals,  and  even  to  carry  away  the  surface  soil :  or  that 
his  power  of  taking  minerals  and  timber,  and  demolishing 
buildings,  may  be  more  or  less  restricted. 

But  thouffh  the  possible  modes  of  property  are  infinite, 
and  though  tiie  indefinite  power  of  usfer  is  always  restricted 
more  or  less,  there  is  in  every  system  of  law,  some  one  mode 
of  property  in  which  the  restrictions  to  the  power  of  user 
are  fewer — the  power  of  indefinite  user  more  extensive — 
than  in  others.  And  to  this  mode  of  property,  the  term 
dominion,  property,  or  ownership  is  pre-eminently  and  em- 
phatically applied. 

Such,  for  example,  in  the  Roman  law,  is  dominium  (m 
the  strict  sense) :  such,  in  the  French  law,  is  propriStS  (in 
the  same  sense) :  such,  in  our  ovm  law,  is  absolute  property 
in  a  moveable.  Such,  too,  in  our  own  law,  is  an  estate  in 
fee-simple  in  land :  but  which  (although  it  is  closely  analo- 
gous to  absolute  property  in  a  moveable)  is  not  commonly 
called  property  or  ownership. 

But  even  the  right  of  property  pre-eminently  so  called  Property  pre- 
is  not  unlimited  in  respect  of  the  power  of  user  which  SJ^JJnJdja 
resides  in  the  proprietor.     The  right  of  user  (with  the  fn'eJ'""^^^ 
implied  or  corresponding  right  of  excluding  others  from  theiSSyerof. 
user)  is  restricted  to  such  a  user  as  shall  be  consistent  with  ^*®'* 
the  rights  of  others  generally,  and  with  the  duties  incumbent 
on  the  owner. 

For  example :  I  may  exclude  others  generally  from  my 
own  land  or  house  j  but  I  cannot  exclude  officers  of  justice, 
who,  authorised  by  a  warrant  or  other  due  authority,  come 
to  my  house  to  search  for  stolen  goods.  If  I  am  the  ab- 
solute owner  of  my  house,  I  may  destroy  it  if  I  will.  But 
I  must  not  destroy  it  so  as  to  cause  damage  to  any  of  my 
neighbours.  If,  for  example,  I  live  in  a  town,  I  may  not 
destroy  it  by  fire,  or  blow  it  up  by  gunpowder. 

I  have  a  right  in  my  own  person  which  is  analogous  to 
the  right  of  property  in  a  determinate  thing.  And,  as  a 
Consequence  of  that  right,  I  may  (generally  speaking)  move 
from,  place  to  place.  But  this  my  liberty  and  right  of  loco- 
motion, does  not  empower  me  to  enter  the  land  or  house  of 
another,  unless  I  am  specially  authorised  by  the  owner's 
license,  by  a  right  of  way  through  his  house  or  land,  or  by 
Borne  other  cause  specially  empowering  me  to  enter  it. 

And  the  power  of  user  wnich  is  implied  by  the  right  of 
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eminently 
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any  of  its 
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not be  de- 
fined (In 
ref  pect  of  the 
power  of 
user)  exactly. 


The  modes  of 
property  are 
distinguish- 
able from 
one  another 
by  precise 
lines  of  de- 
marcation. 


property,  may  also  be  limited  by  duties  which  are  incumbent 
on  the  owner  specially  and  accidentally. 

For  example :  The  power  of  user  may  be  restricted  by 
duties  or  incapacities  which  attach  upon  thel  owner  in  con- 
sequence of  nis  occupying  some  status  or  condition.  For 
example,  an  in&nt  proprietor  is  restricted  in  his  user  by 
reason  of  the  powers  of  management  vested  in  his  guardians 
or  committee. 

Or  the  power  of  user  may  be  restricted  by  reason  of  a 
concurrent  right  of  property  residing  in  anotiier  over  the 
same  subject,  a  species  of  right  called  cfrndomirdum  in  the 
Boman  law,  joint  property  and  property  in  common  in  our 
own. 

Or  the  power  of  user  may  be  restricted  by  virtue  of  a 
right  of  servitude  residing  concurrently  over  the  same  sub- 
ject in  another  person.  For  example:  I  have  (speaking 
fenerally)  a  right  of  excluding  others  firom  my  own  field, 
^ut  I  have  not  a  right  of  excluding  you  (exercising  your 
servitude  or  easement),  if  you  have  a  right  of  way  (by 
grant  or  prescription)  over  the  subject  of  my  right  of  pro- 
perty. 1  have  (speaking  generally)  a  right  to  the  produce 
of  the  field :  but  that  right  is  limited  by  a  right  in  the  par- 
son to  a  tithe,  unless  my  land  be  tithe  n'ee. 

It  follows  firom  what  has  preceded,  that  neither  thai 
right  of  property  which  imports  the  largest  power  of  user, 
nor  any  of  the  rights  of  property  which  are  modes  or  modi- 
fications of  that,  can  be  defined  exactly.  For  property  or 
dominion,  ex'  vi  termini j  ib  jus  in  rem  importinff  an  indefinite 
power  of  user.     The  definition,  therefore,  of  the  right  of 

Property  lies  throughout  the  corpiis  juris,  and  imports  a 
efinition  of  every  right  or  duty  which  the  coyus  juris 
contains. 

But  though  neither  absolute  property,  nor  any  of  its 
modes,  is  capable  of  exact  circumscription,  the  various 
modes  are  distinguishable  from  one  another  by  pi'ecise  lines 
of  demarcation. 

For  example :  The  right  of  a  limited  owner  such  as  a 
tenant  for  life  or  for  years,  may  be  distinguished  from  the 
right  of  the  absolute  owner,  by  an  enumeration  of  the 
powers  of  user  (belonging  to  the  absolute  owner)  from 
which  the  limited  owner  is  excluded. 

And  this  (I  apprehend)  is  the  way  in  which  these  modes 
of  property  are  distinguished  from'  absolute  property  and 
from  one  another.  Such  or  such  a  use,  for  example,  which 
the  absolute  owner  may  lawfully  derive  firom  the  subject, 
would  at  the  hands  of  the  limited  owner  be  an  injury  to 
the  remainderman  or  reversioner. 

What  I  have  said  with  regard  to  the  definition  of  abso- 
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lute  property  quadrates  with  the  practice  of  law  writers  or 
makers  of  codes. 

In  the  Institutes  of  Gaius  and  Justinian^  the  right  of 

Sroperty  or  dominium  is  not  defined  at  all.  Things  are 
escribed ;  the  modes  of  acquiring  property  in  them  are 
described;  servitudes  are  described;  but  of  the  right  of 
property  or  dominium  no  direct  description  is  given.  The 
nature  of  the  right  (in  respect  of  the  power  of  user)  is  left 
to  be  inferred  n*om  the  treatise  generally.  In  the  codes 
or  treatises  which  attempt  a  definition  of  it,  merely  a  few  of 
its  properties  or  qualities  are  given :  and  those  properties  or 
qualities  are  given  with  restrictions  which  lie  throughout 
tne  body  of  the  law.  Thus,  in  the  544th  article  of  the 
French  Code,  property  is  declared  to  be  the  absolute  right 
of  using  or  deahng  with  a  thin^  as  we  will,  provided  we 
do  not  use  it  in  any  manner  which  is  prohibited  by  laws  or 
rSfflemens. 

Such  maxims  of  law  as  these,  Sic  utere  tuo  ut  alienum 
non  lesdas ;  Qui  jure  suo  utitur  neminem  kedit,  and  the  like, 
arise  from  this  impossibility  of  exactly  defining  and  circum- 
scribing the  right  of  ownership  or  property,  and  are  really 
almost  identical  propositions. 

The  distinction  between  legal  and  e<juitable  property  (or 
dominium  ex  jure  Quiritium  and  domimum  honitartum)  is  a 
mere  accident,  arising  from  the  existence  of  the  accidental 
distinction  between  law  and  equity y  or  jv;8  civile  Kodjua 
pratoiium. 
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LECTURE  XLIX. 
Servitus  as  distinffuisked from  Dominium. 

In  my  last  Lecture  I  considered  particularly  property  or 
dominium  as  opposed  to  servitus.  In  my  present  Lecture  I 
shall  consider  particularly  servitus  as  opposed  to  property  or 
dominium. 

Before  I  consider  particularly  the  nature  and  kinds  of 
servitudes,  I  must  interpose  the  following  remarks. 

1st.  Speaking  genendly,  the  subject  of  a  right  of  servi- 
tude is  also  at  the  same  time  the  subject  of  property  residing 
in  another  or  others.  For  example,  if  I  have  a  right  of  way 
over  a  field,  the  field  is  yours  solely,  or  is  yoiurs  jointlr  or  in 
common  with  others,  or  is  yours  for  life  or  years  (solely  or 
jointly  with  others)  subject  to  rights  in  others  calculated  to 
confer  future  enjoyment. 


LSOT. 

XLIX. 


Speakinff 
generally, 
rUrhtof 
servitude  is 
a  fraction  of 
a  right  of 
property, 
residing  In 
another  or 
others.   But 
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*  property/ 

*  servitas,' 
and '  ease- 
ment.' 


For  this  reason,  rights  of  servitude  are  styled  by  the 
Boman  lawyers  j»Mra  in  re  aliend:  that  is  to  say,  rights  over 
subjects  of  wmch  the  property  or  dominion  resides  in 
another  or  others.  Though  (as  I  shall  show  hereafter) 
rights  of  servitude  are  not  the  only  rights  to  which 
the  expression  oiis  in  re  aliend  (or,  briefly,  jus  in  re)  is 
applied.  For  tne  same  reason,  a  right  of  servitude  is 
styled  by  Bentham  a  fractional  right  j  and  by  Savigny  (in 
his  matchless  treatise  on  the  Kight  of  Possession)  a  smgle 
or  particular  exertion  (accruing  to  the  benefit  of  the  party 
in  whom  the  right  resides)  firom  the  general  power  of  user 
and  exclusion  residing  in  the  owner  of  the  thing.*  For  the 
same  reason,  rights  of  servitude  are  styled  by  French 
writers,  '  dimemhremens  du  droit  de  propri^t^ :  *  that  is  to 
say,  detached  bits  or  firactions  of  the  indefinite  right  of  user 
which  resides  in  the  person  or  persons  who  own  the  subject 
of  the  servitude. 

A  right  in  the  nature  of  aervitus  may  however  exist 
over  a  thing,  which,  speaking  with  precision,  has  no  ovnier. 
We  may  conceive,  for  example,  that  the  Sovereign  or 
State  reserves  to  itself  a  portion  of  the  national  territory ; 
but  that  it  grants  to  one  of  its  subjects,  over  a  portion  of 
the  territory  so  reserved,  a  right  which  quadrates  exactly 
with  the  notion  of  a  right  of  servitude :  that  is  to  say,  a 
right  to  use  or  apply  the  subject  in  a  definite  manner. 

Now,  in  the  case  imagined,  there  is  not,  properly  speak- 
ing, any  right  of  property  in  the  thing  which  is  subjected 
to  the  servitude.  For,  it  is  only  by  analogy  that  we  can 
ascribe  to  the  Sovereign  a  legal  right.  Stnctly  speaking, 
the  party  has  a  right  of  servitude,  while  the  indefinite 
power  of  using  the  thing  has  been  reserved  by  the  Sovereign 
or  State  to  itself. 

But  since  most  rights  of  servitude  imply  rights  of  owner- 
ship, and  cannot  be  explained  without  reference  to  those 
rights  of  ownership,  I  shall  assume  for  the  present,  that 
every  right  of  servitude  is  jus  in  re  aliend  —  a  definite 
fraction,  or  dimemhrement^  oi  property  or  dominion  in  the 
given  subject,  which  resides  in  another  or  others. 

2ndly,  I  showed  in  my  last  Lecture,  that  the  modes  of 
property  (as  I  understand  the  expression)  are  infinite :  and 
that  to  some  of  those  modes  we  cannot  apply  the  term 
'  property '  without  a  departm'e  from  established  usage.  For 
example :  The  right  of  a  tenant  for  years  of  land,  is  hardly, 
in  English  law,  termed  a  right  of  property.  Various  other 
difficulties,  which  encumber  the  term  *  property,'  I  stated  in 
the  Lecture  before  the  last.  I  vsdll  merely  add  at  present, 
that  I  mean  by  the  term  property  (as  contradistinguished 
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to  nermtm)  any  right  in  rem  whicli  gives  to  ihe  entitled       Lbct. 
party  ai^  indefinite  power  of  user.    For  I  am  not  considering      XLIX. 
rights  of  property  with  reference  to  the  modifications  im-   ^""     *       ' 
posed  in  regard  to  the  rights  of  the  i-emainderman  or  rever- 
sioner.    These  I  shall  deal  with  in  a  subsequent  Lecture. 

The  term  sermtus  is  not  less  encumbered  with  difficulties 
than  the  term  property.  For  there  are  many  rights  (as  I 
shall  show  presently)  which,  in  the  language  of  the  Boman 
law  and  of  the  modem  sjstems  derived  from  it,  are  slyled 
servitudes:  but  which,  m  the  language  of  the  English, 
would  be  styled  rigMs  of  property.  And  justly :  for  they 
are  rights  importing  an  indefinite  power  of  user.  To  these 
improper  servitudes  I  shall  advert  more  fully  hereafter. 
Arid  I  now  merely  add,  that  I  mean,  for  the  present,  by 
a  light  o^  servitude  (as  opposed  to  a  right  of  property)  any 
such  rignt  in  a  subject  owned  by  another  or  others  as  gives 
to  the  party  a  definite  power  of  using  it. 

The  term  easement  is  not  less  objectionable  than  the 
term  seiuitus.  For  though  it  is  never  extended  to  any  such 
rights  in  rem  as  fall  properly  within  the  category  oi  property, 
it  is  not  applied  to  certain  rights  in  rem  which  Ml  properly 
within  the  category  of  ^c^'vtYtidfea.  For  example:  A  right  of 
way  over  another's  field  is  styled  an  easement.  A  right  of 
common  is  also  sometimes  loosely  styled  an  easement,  though 
it  consists  of  rights  strictly  and  technically  called  profits 
d  prendre.  But  a  right  to  predial  tithes  (or  to  a  definite 
portion  in  the  produce  of  another's  land)  is  never  styled  an 
easement  j  although  it  is  called  a  servitude  (or  by  a  name  of 
similar  import)  in  the  languas^e  of  the  legal  systems  which 
have  borrowed  largely  from  the  Boman.* 

3rdly.  For  the  sake  of  simplicity,  I  have  assumed  that  ^f^^ 

every  right  of  servitude  is  a  rignt  of  using  a  subject  owned  negauvl 

by  another  or  others.    But,  as  I  shall  show  immediately,  J^/i^^t  of  ^ 

there  are  certain  servitudes,  which,  in  the  language  of  «»<wthe 

modem  Civilians,  are  called  negative ;  and  which,  in  the  Juij  whot 

lan^age  of  the  Boman  lawyers,  are  said  to  consist  now  JJJJJJg^JJj, 

factendo ;  that  is  to  say,  not  to  consist  of  a  right  to  use  per$main 

positively  the  given  subject,  but  in  a  right  to  a  forbearance  JSSler  o?**^ 

(on  the  part  of  the  owner  or  occupier)  fix)m  putting  the  occupant 
given  subject  to  a  given  use. 

In  describing  and  distinguishing  the  lands  of  servitudes,  O'Jjj  niton 
I  shall  examine : — 


lether  a 


whether 


*  For  instance,  Teind  (or  tithe  in  Scotland)  is  ranked  by  Stair 
and  other  Scotch  legal  authorities  amongst  servitudes.  Another 
right  in  the  law  of  Scotland,  invariably  classed  amongst  servitudes, 
is  that  of  thirlage,  or  the  obligation  upon  all  the  tenants  of  the  lands 
within  the  thirl  (or  servient  district)  to  bring  their  grain  to  be 
ground  at  the  dominant  mill. — B.  C. 
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Ist.  The  distinction  between  the  servitudes  which  axe 
respectively  styled  by  modem  civilians  ttffirmative  or  positive 
and  negative  servituaes. 

2ndly,  the  celebrated  position,  that  no  right  of  servitude 
is  a  ri^ht  to  an  act  on  the  part  of  the  owner. 

drdly,  the  distinction  between  real  servitudes  and  personal 
servitudes. 

4thly,  certain  rights  of  property  or  dominion  (meaning 
hj  property  or  domtnion,  any  right  in  rem  importing  an  in- 
definite power  of  user)  which,  in  the  Koman  law,  are  ranked 
improperly,  as  I  conceive,  with  rights  of  servitude.  The 
principal  amongst  these  are  Vsusfnictus,  usus,  habitation 
svper^fideSy  and  emphyteusis. 

In  pursuance  of  the  order  which  I  have  now  indicated, 
I  begin  with  the  established  division  of  rights  of  servitude 
into  positive  or  affirmative  servitudes,  and  negative  servitudes. 

The  right  of  property  or  dominium  (in  so  far  as  the  right 
of  user  is  concerned)  may  be  resolved  into  two  elements :  1st, 
the  power  of  using  inaefinitely  the  subject  of  the  right: 
2ndly,  a  power  of  excluding  others  (a  power  which  is  also 
indefinite)  from  using  the  same  subject.  For  a  power  of 
indefinite  user  would  be  utterly  nugatory,  imless  it  were 
coupled  with  a  corresponding  power  of  excluding  others 
generally  from  any  participation  in  the  use.  The  power  of 
user  and  the  power  of  exclusion  are  equally  rights  to  forbear- 
ances on  the  part  of  other  persons  generally.  By  virtue  of 
the  right  or  power  of  indefinitely  using  the  subject,  other 
persons  generally  are  bound  to  forbear  from  disturbing 
the  owner  in  acts  of  user.  By  virtue  of  the  right  or  power 
of  excluding  other  persons  generally,  other  persons  generally 
are  bound  to  forbear  from  using  or  meddling  with  the 
subject.  The  rights  of  user  and  exclusion,  however  extensive, 
are  never  absolute  or  complete.  They  are  always  restricted 
W  the  absolute  duties  to  which  the  proprietor  is  subject 
Frequently,  they  are  restricted  by  rights  over  the  same 
subject,  residing  specially  in  determinate  parties :  as  by  the 
rignts  of  a  joint  or  co-proprietor,  or  by  the  rights  of  a  re- 
mainderman, or  reversioner. 

Where  a  detenninate  party  has  a  right  (as  against  the 
owner  and  the  rest  of  the  world)  to  put  the  thing  to  uses 
of  a  definite  class,  the  party  has  a  right  over  the  thing, 
which  is  commonly  called  a  servittide.  Where  a  determi- 
nate party  has  a  right  to  a  forbearance  (on  the  part  of  the 
owner  and  everybody  else)  from  putting  the  thing  to  uses 
of  a  definite  class,  that  party  has  also  a  right  over  the 
thing  which  also  is  styled  a  servitude.  It  is  necessary  (I 
apprehend)  in  order  to  the  existence  of  a  servitude,  that 
the  right  of  the  party  should  be  jus  in  retn^  or  a  right 
against  the  world  at  large.    If  it  merely  availed  against 
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the  owner  (or  against  the  other  occupant  for  the  time  being)* 
it  would  not  completely  answer  to  the  notion  of  servitus. 
This  will  he  further  considered  under  the  next  head. 
It  is  also  necessary  (I  apprehend)  in  order  to  the  exist- 
ence of  a  servitude,  that  the  party  entitled  should  have  a 
right  to  use  the  subject  in  the  manner  specified,  an  indefi- 
nite number  of  times,  and  for  a  period  not  determinable  at 
any  instant  at  the  will  of  the  proprietor.  If,  for  instance, 
a  proprietor  gives  me  a  day's  salmon-fishing  in  the  Tweed, 
or  a  day's  trout-fishing  in  the  Wandle,  it  is  a  mere  licence, 
and  does  not  confer  a  right  in  the  nature  of  a  servitude. 
It  would  be  a  mere  licence  even  if  he  were,  in  an  unguarded 
moment,  to  confer  the  benefit  of  a  choice  of  days,  or  the 
liberty  to  fish  at  any  time  until  he  should  recall  the  per- 
mission. 

Where  the  party  entitled  to  the  servitude  has  a  right 
to  tise  the  subject,  his  right  is  styled,  by  modem  Civilians, 
*  a  positive  or  affirmative  servitude.'  Where  he  has  a  right 
to  8.  forbearance  (on  the  part  of  the  owner  and  everybody 
else^  from  using  the  subject,  the  right  is  styled  by  the  same 
Civilians,  a  iiegative  servitude. 

By  the  Boman  Lawyers,  a  positive  servitude  (in  respect 
of  the  owner)  is  said  to  consist  in  patiendo :  i.e,  in  his  duty 
to  forbear  from  molesting  the  other  in  the  given  user  of  the 
subject.  A  negative  servitude  (in  respect  of  the  owner)  is 
said  to  consist  in  nonfaciendo :  i.e.  in  his  duty  to  forbear 
fi^m  using  the  subject  in  the  given  manner  or  mode.  In 
either  case,  the  duty  lying  upon  the  owner  (and  others)  in 
respect  of  the  servitude  is  to  forbear.  It  is  a  negative 
duty.  The  words  positive  and  negative  are  therefore  applied 
to  the  different  servitudes  not  as  they  aft'ect  the  owner  of 
the  subject,  but  as  they  affect  the  person  entitled  to  the 
servitude.  The  so-called  positive  servitude  gives  him  a 
right  to  do  acts  over  the  given  subject,  as  well  as  a  right  to 
a  forbearance  on  the  part  of  the  owner  (and  others)  from 
molesting  him  in  the  jperformance  of  those  acts.  But  a 
negative  servitude  merely  ^ves  him  a  right  to  forbearances. 

Cases  of  positive  servitudes  are  rights  of  way  or  of 
common.  These  are  rights  of  dealing  positively  yrith  the 
subject — of  putting  the  subject  to  certain  positive  uses. 
Cases  of  negative  servitude  are  the  servitus  altius  nan 
toUendi,  and  the  servitus  ne  luminibus  and  ne  prospecttU 
qfficiatur.  Grenerally  speaking,  the  ovmer  has  a  right  of 
building  on  any  part  of  his  own  land ;  ct^'u9  est  solum  ^us 
est  iLsque  ad  ccdum.  But,  by  a  right  of  servitude  residing 
in  another  person,  I  may  be  prevented  from  building  so  as 
to  prevent  his  looking  over  my  land  from  his  house  ;  I  may 
be  prevented  from  building  so  as  to  obstruct  his  ancient, 
lights,  or  to  prevent  his  enjoying  a  look  out  which  he  had 
acquired  by  a  special  title.    Another  example  is  the  servitus 
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Part  HI.  itiUicidiirecipiendi:  a  right  to  compel  your  iieigblx)ur  to 
receive  the  water  wliicli  drops  from  your  roof.  An  analo- 
gous right  which  often  leads  to  contest  in  cities^  the  right 
of  compelling  your  neighhour  to  receive  through  his  house 
the  drainage  running  from  your  own,  would  also  be  deemed 
a  negative  servitude.  It  is  not  a  right  of  putting  his  land 
or  house  to  any  positive  use,  but  a  right  to  prevent  him 
from  dealing  with  his  land  or  house  in  certain  ways  in 
which,  but  tor  your  right,  he  would  be  at  liberty  to  deal 
with  it. 

I  have  endeavoured  to  state  the  distinction,  because  it  is 
found  in  the  Koman  law  and  other  legal  systems ;  but  I 
doubt  whether  there  is  anything  in  it.  It  seems  to  turn  on 
the  extent  you  give  to  the  word  user.  In  a  right  of  way 
or  of  common  you  are  said  to  use  the  thing  which  is  the 
subject  of  your  right  of  servitude.  But  in  case  of  a  duty 
to  receive  the  drainage  from  your  house,  or  to  permit  light 
and  air  to  pass  freely  over  the  neighbouring  tenement  to 
your  ancient  windows,  you  may  also  be  said  with  propriety 
to  put  the  servient  tenement  to  certain  uses.* 


Doubtful 
whether 
thero  is  any 
scientiflo 
foundation 
for  this  dis- 
tinction. 


2.  No  right  of 
servitude  can 
consist  in 
faciendo. 


Whether  a 
negative 
servitude 
"bejtia  in 
rem. 


No  right  of  servitude  can  consist  in  faciendo :  t  i.e.  can 
consist  in  a  right  to  an  act  or  acts  on  the  part  of  the  owner 
or  other  occupAnt.  This  follows  from  the  verv  nature  of 
a  servitude,  to  which  it  is  essential  that  it  should  be  jus  in 
rem,  or  a  right  availing  against  persons  generally ;  for  if  it 
consisted  in  a  ri^ht  to  an  act  to  be  done  by  the  owner  or 
other  occupant,  it  would  be  merely  jvs  in  persotmrn  against 
that  determinate  party. 

In  the  case  of  a  servitude,  the  jus  in  rem  may  happen  to 
be  combined  with  jus  in  personam  against  the  owner :  and 
so  may  happen  to  be  combined  with  a  right  to  an  act, 
against  the  owner :  e.g.  a  right  to  have  a  way  repaired  by 
the  owner. 

When  it  is  said  that  seiiyitus  is  jv,s  in  rem,  this  must 
be  taken  subject  to  the  following  explanation.  Every 
servituLs  is  jus  in  personam  against  tne  owner  or  other  oc- 
cupant, and^W  in  rem  against  the  rest  of  the  world. 

An  affirmative  servitude  may  clearly  avail  against  any, 
and  may  be  violated  by  any.  e.g.  A  stranger  to  the  soil 
may  violate  a  commonable  right,  by  putting  his  cattle  on 
the  common.!    And  in  the  case  of  a  negative  servitude, 

*  The  distinction  made  in  English  law  between  an  easement  and 
a  profit  a  prendre  is  really  a  more  intelligible  one.  Where  the 
right  consists  in  taking  away  something  corporeal  and  tangible 
from  the  land  of  another,  it  is  called  a  profit  a  prendre,  such  as  a 
right  of  fishing,  a  right  of  common  of  pasture,  &c. — R.  C. 

+  Mackeldey,  vol.  ii.  pp.  78,  88.  Thibaut,  Versnche,  voL  L  p, 
27. 

X  Blackstone,  vol.  iii.  p.  287. 
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it  is  possible  for  a  stranger  {Big»  a  trespasser)  tO'  do  tlid  aet 
whicn  would  prevent  the  enjoyment  of  the  servitude :  a^. 
to  build  up,  or  otherwise  obstruct,  ancient  lights.  In  the 
case,  however,  of  a  negative  servitude,  it  is  less  likely  that 
a  stranger  should  disturb. 

I  apprehend  that  a  negative  servitude  is  usually  assigned  to 
the  category  of  jura  in  rem  on  the  ground  that  it  avails  adr 
versmquemcumque  possessor  em :  ue.  with  or  without  title  from 
the  actual  or  preceding  owner.  But  since  a  right  of  servi- 
tude, positive  ^r  negative,  way  be  violated  by  third  parties 
(being  mere  trespassers,  not  even  in  actual  possession  of  the 
subject),  it  implies  a  duty  to  forbear  from  disturbing,  which 
lies  upon  persons  generally,  although  it  also  lies  in  a  special 
manner  upon  the  owner  or  other  occupant  of  the  thing. 

The  distinction  between  an  occupant  without  title,  and 
a  mere  trespasser  or  other  stranger,  is,  that  the  former  is 
exercising  over  the  subject  a  right  of  property  residing  in 
another ;  while  the  latter  does  not  anect  to  exercise  any 
such  right.  To  explain  this,  we  must  analyze  the  right  of 
possession. 


LSOT. 

XLIX. 


LECTURE  L. 
Real  and  Personal  Sei*mtudes, 

Servitttsss  are  distinguished  by  the  Roman  Law  into 
two  kinds:  1.  Predial  or  rea/ servitudes  ('servitutes  prsD- 
diorum  sive  rerum'):  2.  Personal  servitudes  ('servitutes 
personarum  sive  hominum ').  The  distinction  is  an  essen- 
tial one,  and  is  similar  to  the  distinction  in  English 
law  between  rights  (of  easement  or  profit  d  prendre)  appur^ 
tenant  and  tVi  gross. 

Now  h'eaV  and  ^personal,*  as  distiimdshing  the  kinds 
of  servitudes,  must  not  be  confounded  with  'reaV  and 
*  personal j^  as  applied  to  rights  and  as  synonymous  with  '  in 
rem '  and  '  in  personam.* 

In  a  certain  sense,  all  servitudes  are  7*eaL  For  all  ser- 
vitudes are  rights  in  rem,  and  belong  to  that  genus  of  rights 
in  rem  which  subsist  in  re  aliend.  And,  in  a  certain  sense, 
all  servitudes  are  personal.  For  servitudes,  like  other  rights, 
reside  in  persons^  or  are  enjoyed  or  exercised  by  persons. 

The  (fistinction  between  *  real  *  and  *  personal,^  as  applied 
and  restricted  to  servitudes,  is  this :  A  real  servitude  re- 
sides in  a  given  person,  as  the  owner  or  occupier,  for  the 
time  being,  of  a  given  prcedium :  i.e.  a  given  field,  or  other 
parcel  of  land ;  or  a  given  building,  with  the  land  whereon 
it  is  erected.  A  personal  servitude  resides  in  a  given  person  *, 
without  respect  to  the  ownership   or  occupation    of  a 
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Part  III.  pradmrn.  To  borrow  the  technical  language  of  the  English 
H  — . — ^  Law,  real  servitudes  are  appurtenant  to  lands  or  messuages : 
personal  servitudes  are  servitudes  in  gross,  or  are  annexed 
to  the  persons  of  the  parties  in  whom  they  reside.  Every 
real  servitude  (like  every  ima^nable  right)  resides  in  a 
person  or  persons.  But  since  it  resides  in  the  person  as 
occupier  of  the  given  prtBdium,  and  devolves  upon  every 
person  who  successively  occupies  the  same,  the  right  is 
ascribed  (bv  a  natural  and  convenient  ellipsis)  to  the  prcB- 
dium  itself.  Vesting  in  every  person  who  happens  to 
occupy  the  prtBdium,  and  vesting  in  every  occupier  as  the 
occupier  thereof,  the  right  is  spoken  of  as  if  it  resided  in 
the  prcediumj  and  as  if  it  existed  for  the  advantage  of  that 
senseless,  or  inanimate  subject.  The  praedvum  is  erected 
into  a  legal  or  fictitious  person,  and  is  styled  '  prsedium 
dominans^  On  the  other  hand,  the  prtsdium,  against  whose 
occupiers  the  right  is  enjoyed  or  exercised,  is  spoken  of  (by 
a  like  ellipsis)  as  if  it  were  subject  to  a  duty.  The  duty 
attaching  to  the  successive  occupiers  of  the  prtediumj  is 
ascribed  to  the  prcedium  itself:  which,  like  the  related 
prcedium,  is  erected  into  a  person,  and  contrasted  with 
the  other  by  the  name  of  'prsedium  serviens.^  Hence 
the  use  of  the  expressions  '  reaV  and  ^  personal,^  for  the 
purpose  of  distinguishing  servitudes. 

The  rights  of  servitude  which  are  inseparable  from  the 
occupation  of  prcedia,  are  said  to  reside  in  those  given  or 
determinate  things,  and  not  in  the  physical  persons  who 
successively  occupy  or  enjoy  them.  And,  by  virtue  of  this 
ellipsis  and  of  the  fiction  which  grows  out  of  it,  servitudes 
of  the  kind  are  styled  'servitutes  rerum^  or  'servitutes 
reales',^  i.e.  rights  of  servitude  annexed  or  belonging  to 
things. 

The  rights  of  servitude  which  are  not  conjoined  with 
such  occupation,  cannot  be  spoken  of  as  if  they  resided  in 
things.  And  since  it  is  necessary  to  distinguish  them  from 
real  or  predial  servitudes,  they  are  styled  '  servitutes  per- 
sonarum '  or  *  servitutes  personales : '  i.e.  rights  of  servitude 
annexed  or  belonging  to  persons. 

The  expression  '  ^rsonal  *  (as  here  used)  is,  like  a  multi- 
tude of  other  exraessions  wearing  a  positive  form,  a  merely 
negative  term.  It  means  that  the  servitude  to  which  it  is 
applied,  is  not  a  real  servitude  (in  the  sense  which  I  have 
just  explained)  :  that  it  does  Twt  reside  in  the  party  entitled 
to  it,  as  being  the  owner  or  occupier  of  a  given  or  determi- 
nate thing  other  than  the  determinate  thing  over  which  the 
right  exists. 

A  real  servitude  can  hardly  exist  over  a  moveable.  It 
is  essential  to  the  being  of  a  real  servitude  that  there  should 
be  a  'prtsdium  serviens,^  and  a  ^prcedium  dominans,^ 
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In  feet  and  practice,  all  the  real  servitudes  of  the  Roman       Leot. 
Law  are  servitudes  over  immoveables.  ^' 

The  division  of  servitudes  into  affirmative  and  negative 
and  into  real  and  personal,  are  manifestly  cross  divisions. 
A.  right  of  way  and  a  right  of  common  are  both  of  them 
affirmative  servitudes,  being  rights  to  use  or  deal  positively 
with  the  subject :  and  they  may  be  either  appuHenant  or 
m  gross  \  that  is,  either  real  or  personal. 

Negative  servitudes,  perhaps,  are  nearly  universally  real. 
They  generally  avail  only  to  the  advantage  of  the  owner  or 
occupant  of  the  one  praedium,  as  being  such  owner  or  occu- 
pant, against  the  owner  or  oc<;upant  of  an  adjoining 
prtBdium, 

There  is  a  distinction  of  real  servitudes  into  servitiUes  JJS^?,,, 
vradiotmm  urbanorumy  and  servitutes  pr<sdiorum  rusticoi'um,  "'JJJJJJJJt 
The  distinction  is  peculiar  to  the  Roman  Law,  and  has  no  •^"•■*»*<»*^'»' 
scientific  precision. 

An  uroan  servitude  is  a  real  servitude  appurtenant  to  a 
building  (including  the  land  whereon  it  is  erected)  :  and  its 
principal  scope  is,  speaking  generally,  the  commodious  en- 
joyment of  a  dwelling-house  to  which  it  is  annexed.  The 
pnncipal  scope  of  a  rustic  servitude  is,  speaking  generally, 
the  commodious  cultivation  of  a  parcel  of  land  to  which  the 
servitude  is  appurtenant.  Consequently  urban  servitudes 
occur  most  frequently  in  a  city  or  town :  rustic  servitudes 
occur  most  frequently  in  the  country.  Hence  the  respective 
names.  But  an  urban  servitude  may  be  annexea  to  a 
building  situate  in  the  country,  and  a  rustic  servitude  may 
be  appurtenant  to  land  within  the  boundary  of  a  city  or 
town. 

Examples :  A  right  to  a  forbearance  from  an  obstruction 
to  one's  ancient  lights,  is  an  urban  servitude :  i.e.  annexed 
to  a  building :  A  right  to  pasture  one's  oxen  on  land  be- 
longing to  another,  is,  speaking  generally,  a  rustic  servi- 
tude :  i.e.  annexed  to  a  farm,  and  not  to  any  of  the  farm 
buildings.* 

In  the  English  Law,  we  have  no  adequate  names  to  ^Jpurtenant 
mark  the  distinction  between  real  and  personal  servitudes,  »nd  id  groM 
any  more  than  we  have  an  adequate  name  for  servitudes.  £^51**^** 
The  names  approaching  to  the  Roman,  would  be,  rights, 
(whether  easements,  or  profits  h  prendre)  appendant,   or 
appurtenant,  and  in  gross.    I  may  here  remark  tnat  the  only 

• 

*  The  inappropriateness  of  the  names  to  mark  the  distinction 
might  be  exempbfied  by  the  right  of  common  called  common 
of  tarhuryy  or  the  right  of  taking  turves  for  burning  in  the  houae 
on  the  dominant  tenement  The  rleht  is  annexed  to  the  enjoyment 
of  the  dwelling-hoase.  But  it  would  be  odd  to  call  it  an  urban  servi- 
tude.—R.  C. 
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difference  between  appendant  and  appurtenant  relates  to  the 
feudal  notion  of  tenure ;  and  is  merely  this,  that  a  right  ap- 
pendant is  one  presumably,  (i.e.  by  reason  of  long  enjoyment), 
or  in  fact  (i.e.  by  grant,  which,  if  made  by  a  subject,  must 
have  been  Defore  the  statute  of  Quia  Emptores),  constituted 
simultaneously,  and  uno  ictu  with  the  creation  of  the  domi- 
nant tenement.  A  right  appurtenant  may  be  annexed  to  an 
already  existing  tenement,  oy  subsequent  grant  or  by  such 
enjoyment  as  affords  a  legal  presumption  of  such  subsequent 
grant. 

Having  explained  these  two  classes  of  servitudes  in 
general  terms,  1  shall  advert  to  some  examples  of  each  kind. 

A  right  of  way  appurtenant  is  an  obvious  example  of  a 
real  servitude  j  and  a  right  of  way,  in  gross j  of  a  personal 
servitude. 

Commonable  rights,  e.g,  common  of  pasture,  common  of 
turbary,  &c.,  appendant  or  appurtenant,  as  opposed  to  similar 
rights  in  gross,  are  equally  familiar  examples  of  real  servi- 
tudes. 

Another  instance  of  a  servitude  is  a  right  to  a  pew  in 
church.  In  some  cases,  there  is  a  right  to  a  pew  by  pre- 
scription as  appurtenant  to  a  messuage ;  in  other  cases,  a 
pew  is.  granted  to  a  person  by  the  Ordinary,  and  then  it 
IS  an  easement  in  gross.  It  is  clearly  an  easement ;  being 
a  right  to  go  into  and  use  a  particular  part  of  the  church 
as  against  the  parson  in  whom  the  freehold  of  the  church 
resides,  and  everybody  else. 

This  seems  a  convenient  place  for  the  following  obser- 
vations : — 

Inasmuch  as  every  servitude  is  a  definite  subtraction  or 
exception  (accruing  to  the  party  having  the  right  of  servi- 
tude) from  the  indefinite  rights  of  user  or  exclusion  which 
reside  in  the  proprietor  of  the  thing,  it  follows  that  no  man 
has  a  right  of  servitude  in  a  thing  of  which  he  is  the 
owner:  Nulli  res  sua  se7'vtt.  Consequently,  if  the  party 
ha^ng  a  right  of  servitude  acquires  the  property  of  the 
thing,  the  right  of  servitude  is  lost  in  the  more  extensive 
right,  or  at  least  is  suspended,  so  long  as  the  right  of 
property  continues  to  reside  in  him.  This  is  very  important 
m  regard  to  the  acquisition  of  rights  of  servitude  by  pre- 
scription. 

The  term  '  ServitvLS '  has  two  meanings.  It  means, 
originally,  the  metaphorical  servitude  or  duty  of  the  thing : 
i.e.  the  duty  really  incumbent  on  any  proprietor  of  the  thing, 
or  on  any  occupant  of  the  thing  exercising  rights  of  property 
over  it.  But  it  means  also  the  jxis  servitutiSj  or  the  right 
which  corresponds  to  that  duty :  the Jtis  in  re  aliend. 

It  is  clear  that  a  right  of  servitucfe  may  exist  in  a  sub- 
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ject,  although  the  proprietary  rights  in  the  same  subject 
are  distributed  amongst  different  persons,  and  whatever  be 
the  mode  of  distribution.  And  the  right  of  servitude  will 
remain  unchanged,  although  the  subject  is  possessed  by  a 
person  not  the  owner,  and  adversely  to  the  owner. 

A  servitude  (considered  as  a  duty)  must  correspond 
with  a  right  resiain^  in  a  determinate  party.  The  duty 
cannot  be  imposed  with  reference  to  the  interests  of  persons 
generally.  There  are  certain  duties  incumbent  on  proprietors 
which  are  confounded  with  sei*vitudes,  but  which  are  not 
properly  such :  e.g,  the  duty  not  to  let  my  house  (being 
situate  in  a  town)  go  to  ruin  so  as  to  endanger  persons 
passing  in  the  street  &i  absolute  negative  duly)  ;  or  the  duty 
to  keep  a  certain  public  road  in  repair  (an  absolute  positive 
duty). 

From  the  distinction  between  real  and  personal  servi- 
tudes, I  proceed  to  certain  rights,  which,  in  the  language  of 
the  Roman  Law,  and  of  the  modem  systems  which  borrow 
its  teiTus  and  classifications,  are  improperly  (as  I  conceive) 
styled  servitudes.  For  in  all  these  cases,  the  party  entitled 
to  the  so-called  servitude  has  an  indefinite  power  or  liberty 
of  using  or  dealing  with  the  object.  The  nght,  therefore,  is 
not  a  definite  subtraction  from  the  indefinite  power  of  user 
or  exclusion  residing  in  the  owner  of  the  subject.  It  is  not 
a  servitude  properly  so  called,  but  a  mode  of  property  or 
dominion. 

Unless,  at  least,  these  so-called  servitudes  be  modes  of 
property,  I  cannot  perceive  that  there  io  any  intelligible  dis- 
tinction between  dominia  and  servitiUes,  or  account  for  the 
terms  wherein  the  latter  are  commonly  distinguished  from 
the  former.  All  the  rights  in  question  are,  it  seems  to  me, 
rights  of  property  for  l3e. 

1.  The  first  is  umsfructus :  a  right  of  completely  enjoy-* 
ing  the  whole  subject  for  life  merely  under  certain  restric- 
tions. The  entitled  party  c&nnot  cede  his  usufruct  so  as  to 
put  the  alienee  in  his  own  place,  though  he  may  let  it  out, 
reserving  a  reversion  to  himself. 

2.  The  next  is  v>sm :  which  in  practice  is  a  mere  mode  of 
usufruct,  that  is,  the  same  right  with  some  additional  limi- 
tations in  point  of  user. 

3.  The  next  is  habitatto :  also  a  mode  of  usufrxict.  This 
is  a  right  of  residing  in  the  house  which  is  the  subject  of 
the  right ;  and  a  power  of  dealing  with  it,  not  positively 
defined  or  circumscribed,  but  still  more  restricted  than  in 
the  case  of  urns.  The  party  must  use  it  for  his  own  habi- 
tation ;  he  cannot  alienate  it  j  but  still  his  power  of  user  is 
indefinite:  it  is  an  estate  for  life  restricted  in*  point  of 
user. 

4.  The  next  is  opertB  eervorum:  a  so-called  servitude 
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Pabt  III.    over  a  person ;  not,  however,  a  servitude,  but  a  letting  of  a 

^- — '—^    slave,  K)r  the  life  either  of  the  slave  or  of  the  party  to  whom 

he  is  let,  with  a  reversion  to  the  party  who  lets. 

All  these  various  rights  of  usurfnictuBj  ums,  and  hahitatio^ 
would  be  deemed  (I  think)  by  English  lawyers,  rights  of 
property  (for  the  life  of  the  owner)  variously  restricted  in 
respect  of  tlie  power  of  user.  In  our  own  law,  we  have 
various  modes  of  property,  variously  distinguished  from  one 
another  by  similarly  varying  limitations  to  the  power  of 
user:  for  example,  tenancy  for  life,  with  or  witnoat  im- 
peacWent  of  waste,  tenancy  by  the  courtesy,  tenancy  in 
dower,  etc. :  In  each  of  whicn  cases,  the  indefinite  power  of 
user  is  restricted  somewhat  differently.* 

The  distinction  between  dominium  and  servitvs  above 
explained,  although  suggested  by  the  Roman  law,  and  more 
or  less  formulated  by  modem  Civilians,  is  nowhere  laid  down 
in  terms  by  the  Koman  lawyers  themselves.  In  the  language 
of  the  Roman  law  the  word  servitus  appears  strictly  and 
properly  to  have  denoted  one  of  the  servitutes  praedtorum, 
\uroanorum  et  rusticorum).  It  was  occasionally  extended  by 
way  of  analogy  to  ususfrv/ctus  and  the  other  rights  of  a  simi- 
lar character  above  mentioned,  and  in  one  passage  these  are 
distinguished  under  the  name  servitutes  personarum  from  the 
predial  servitudes  which  are  termed  servitutes  rerum  (Dig. 
viii.  1.  1).  This  extension  of  the  term  servitude  was 
arbitrary ;  the  term  might  equally  well  have  been  extended 
to  the  nghts  called  emphyteusis  and  superjicies.     The  truth 

*  On  the  nature  of  ususfructus  and  of  the  residuary  rights  in  the 
proprietarius  I  should  suggest  as  an  exercise  for  the  student  to  study 
the  original  authorities  in  the  Digest,  and  consider  particularly  the 
following  passages: — Dig.  vii.  1  (De  usufructu,  &c  1.  12  [13]  pr. 
1.  13  [15J  §  6.  1.  19  [23]  §  1  :  Dig.  xliii.  26  (De  precario)  1.  6,  §  2. 
Dig.  xliii.  17  (Uti  possidetis)  I.  4.  Dig.  xliii.  24  (Quoti  vi  aut  clam)  L 
16,  18 :  Dig.  xliii.  19  (De  itinere,  &c.)  1.  3,  §  6,  and  Vat.  Frag.  45, 
47,  75-77. 

The  liferent  of  the  Scotch  law  is  conceived  on  the  pattern  of  the 
Roman  usufruct,  being  only  somewhat  less  extensive  in  regard  to 
minerals.  It  dififers  in  some  respects  from  the  life-estates  of  the  Eng- 
lish law.    By  Stair  and  Erskine  it  is  classed  with  personal  servitudes. 

Upon  the  whole  I  agree  with  the  author  that  it  is  more  con- 
venient to  treat  all  these  rights  as  modes  of  property  than  as  servi- 
tudes. But  I  cannot  concur  in  accusing  those  who  have  called 
ususfructus  a  servitude,  with  inconsistency.  The  line  must  be  more 
or  less  arbitrary.  The  author,  for  instance,  classes  a  right  of 
common  as  a  servitude.  And  yet  r^hts  of  common  (particularly, 
for  instance,  the  species  called  common  of  estovers)  imply  a  user 
which  it  is  practically  very  difficult  to  define.  It  would  be  hard  to 
assign  a  limit  to  the  variety  of  species  of  acts  which  might  be 
justified  under  these  rights.  And  where  the  common  rights  are 
strong  (and  supposing  there  are  no  minerals  of  value)»  tiie  rights 
of  the  lord  may  be  reauced  to  a  mere  shadow.— B.  C. 
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is^  the  Roman  lawyers  did  not  use  the  word  servitus  to  mark       Lsct. 

a  philosophical  distinction  of  rights  into  classes.     When  L* 

they  wisned  to  refer  these  rights  to  a  class  or  genuSy  they   ^""     ''^"^ 

included  them  (amongst  other  rights)  in  the  class  of  rights 

called  jura  in  re  aliend,  jura  in  re,  or  (more  briefly  and 

elliptically  still)  jura.    In  one  instance  only,  is  a  practical 

efiect  apparently  given  to  the  circumstance  01  ususfructusdiXidi 

usus  bemff  deemed  servitudes :  namely,  where  it  is  said  that 

such  a  sm)ject  as  ususfructus  itineris  cannot  be  bequeathed 

by  way  of  legacy  *  quia  servitus  servittdis  esse  non  potest,^ 

D,  xxxiii.  2  (JDc  umi,  &c.)  1.  1.    But  another  sufiicient 

reason  is  at  uie  same  time  assigned  for  the  rule ;  which, 

after  all,  was  merely  a  technicality,  and  evaded  in  practice,  as 

the  passage  itself  points  out. 

In  the  Institutes  of  Justinian  (II.  2,  3),  apparently 
following  Gains,  though  the  parallel  ]^assage  in  thodatter  is 
nearly  illegible,  the  term  sermtus  is  limited  to  real  servitudes ; 
ususfructuSf  usus,  and  habitatio  are  not  deemed  servitudes ; 
and  personal  servitudes  properly  so  called  (such  for  instance 
as  wnat  would  in  English  law  be  called  a  right  of  way  in 
fff'oss)  are  passed  over  without  notice. 

Tlie  same  method  is  followed  in  the  French  Code.  In 
the  second  title  of  the  second  book,  property  or  dominium 
is  treated  of.  In  the  third  title  usufruct,  usage,  and  habita'- 
tion  (which  are  not  called  servitudes),  are  handled  seriatim. 
And  the  fourth  title  is  devoted  to  servitudes  or  services 
f (meters :  t.c.  real  or  predial  servitudes. 


LECTURES  LI.  and  LII. 


Rights  lifnited  hy  regard  to  successive  periods  of  enjoyment — 
The  Jura  in  Re  Alien^  of  the  Roman  law, 

[Note, — As,  in  these  two  and  the  following  Lecture  (LUI.),  I        Lbct. 
hare  in  some  measure  departed  in  substance  as  well  as  in  form      lx.  LII. 
from  the  text  of  the  Lectures,  I  here  cease  to  speak  in  the  first   ^^     »       ■* 
person  in  the  name  of  the  author.    For  the  complete  record  of  the 
author's  work,  so  far  as  it  is  extant,  I  refer  to  the  larger  edition. 
I  am  bound,  however,  to  say  that  I  think  the  matter  of  some 
of  these  later  Lectures,  and  particularly  Lectures  LI.  and  LTTT., 
is  not  equally  matured  with  the  former  ones :  and  I  think  it  not 
improbable  tiiat  they  would  have  undergone  great  modification 
at  the  hands  of  the  author  had  he  completed  and  revised  his  own 
work.— R.  C] 

It  was  pointed  out  in  a  recent  Lecture  (p.  386  simrd)  Dominium 
that  a  ri^ht  of  property  as  distinguished  from  servitus  (that  oritu  in  re 
is  to  say  importing  an  indefinite  power  of  user)  is  susceptible  BnSont  for 
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contlderfng 
tho  distluc- 
tion. 


Part  IIL  of  various  modes,  the  powers  implied  in  the  right  being 
variously  restrained  in  pursuance  of  the  purpose  of  the  con- 
cession made  by  the  State.  Amongst  the  distinctions  hence 
arising  a  very  important  one  relates  to  the  restrictions  im- 
posed by  the  State  on  the  owner,  for  the  purpose  of  giving 
or  reserving  to  some  other  person  or  persons  a  future  enjoy- 
ment. But  the  nature  of  these  restrictions,  and  the  corre- 
sponding rights  conferred  on  the  expectant  beneficiary,  will 
be  most  conveniently  handled  after  adverting  to  the  meaning 
of  jus  in  re  aliend  in  the  Roman  law  and  the  situation  of 
the  State  in  regard  to  divided  rights  of  property. 

It  is  now  convenient  to  explain  a  distinction  which  has 
been  already  referred  to  in  these  Lectures ;  namely,  the  dis- 
tinction made  by  the  Roman  lawyers  and  by  the  modem 
expositors  of  the  Roman  law  between  dominium  strictly  so 
called,  or  proprietas  (Jus  in  re  proprid),  and  that  class  of 
rights  which  they  oppose  to  dominium  in  the  strict  sense  by 
the  name  of  jura  in  re  aliend,  jura  in  re,  or  (more  briefly  and 
ellipticaUy  still)  jura*  Tnis  is  necessary  for  the  full 
understanding  and  history  of  the  distinction  already  con- 
sidered between  rights  which  import  an  indefinite  and  rights 
which  import  a  definite  power  of  user  or  exclusion,  and  also 
of  the  distinction  between  rights  considered  as  parcelled  out 
with  regard  to  successive  periods  of  enjoyment  by  different 
persons. 


Relation  of 
the  State  to 
the  private 
proprietor. 


In  order  fully  to  explain  the  meaning  ofproperti/,  it  is 
also  necessary  to  advert  to  the  relations  which  the  Sovereign 
or  State  Jias  assumed  or  may  aiesume  towards  the  individual 
members  of  the  community,  with  regard  to  their  respective 
enjoyment  of  the  material  wealth  within  its  territory. 
Those  societies  only  are  here  spoken  of  which  can  be  truly 
said  to  have  a  system  of  positive  law ;  for  in  these  alone 
can  property y  considered  as  a  legal  right,  be  said  to  exist. 
It  is  manifest  that  in  those  communities  where  the  sovereign 
power  as  such  does  not  systematically  intervene  to  regulate 
as  between  individual  members  their  enjoyment  of  material 
wealth  (that  is  to  say  where  custom  has  never  been  trans- 
muted into  law),  there  can  be  no  rights  of  property  properly 
so  called.  It  will  be  convenient  in  considering  these  rela- 
tions to  use  the  terms  employed  by  Roman  lawyers,  whose 
language  in  regard  to  them  has  been  adopted  into  that  of 
all  civilized  communities. 

It  has  been  already  shown  that  the  Sovereign  as  such  is 
under  no  legal  duties  to,  nor  can  it  have  legal  nghts  against 
the  individual  members  of  the  society.  But  as  the  Sovereign 
has  the  power  of  dealing  with  all  things  within  its  territory 
at  its  own  pleasure  or  discretion  unrestrained  by  positive 


•  Thibant,  Vermche,  vol.  ii.  pp.  84,  91. 
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law,  and  has  a  very  large  power  of  so  dealing  without  being       Leot. 
restrained  exen  by  moral  sanctions,-  it  may  be  said  (for  the     LI»  LH* 
sake  of  brevity  and  because  established  language  furnishes    '       ^ 
us  with  no  better  expressions)  that  the  Sovereign  or  State 
has  a  right  to  all  things  yrithin  its  territory,  or  is  absolutely 
the  lyroprietor  or  dominus  thereof. 

Now  of  the  things  which  are  the  property  of  the  State  JJJ^jf'JJJ! 
in  the  sense  immediately  above  mentioned,  tnere  are  some  vatm. 
which  it  reserves  to  itself,  and  some  the  use  or  enjoyment 
of  which  it  leaves  or  concedes  to  determinate  private  persons. 
To  those  which  it  reserves  to  itself  the  term  res  pmlica  is 
commonly  applied :  those  the  enjoyment  or  use  of  which  it 
leaves  or  concedes  to  determinate  private  persons  are  com- 
monly called  respnvatcB,  From  what  has  oeen  said  above 
it  is  manifest  that  in  a  certain  sense  aU  things  within  the 
territory  are  res  puhlicce.  For  the  quasi-dominion  of  the 
State  («.e.  its  dominion  in  the  sense  mentioned  in  the  pre- 
ceding paragraph)  remains,  notwithstanding  the  concession 
to  the  individual. 

Of  res  publtc(B  (taking  the  expression  in  the  ordinary 
sense  of  the  word)  there  are  some  which  the  State  permits 
its  subjects  generally  to  use  or  deal  yrith  in  certain  limited 
and  evanescent  modes.  Such,  for  example,  are  public  ways, 
public  rivers,  the  shores  of  the  sea  (in  so  far  as  they  are  not 
appropriated  by  private  persons),  the  sea  itself  (in  so  far  as 
it  forms  a  part  of  the  territory  of  the  State)  and  so  on. 
Those,  the  use  of  which  the  Sovereign  thus  permits  to  all 
its  subjects,  are  often  termed  res  communes,  a  term  which 
is  objectionable,  inasmuch  as  it  implies  the  fallacy  of  sup- 
posing that  the  subject  members  of  the  community  have 
the  use  by  a  title  anterior  to  any  that  the  State  can  im- 
part. 

Again :  of  res  puhlic(B  there  are  some  of  which  the  State 
retains  the  control  and  management  by  the  hands  of  its  im- 
mediate servants  or  ministers,  and  some  which  it  concedes 
to  public  persons  (individual  or  complex)  as  trustees  for 
itself,  or  for  purposes  expressly  having  for  their  scope  the 
good  of  the  community  in  general,  or  some  considerable 
section  of  it.  The  former  are  sometimes  styled  the  '  patri- 
mony '  or  '  domain '  of  the  State,  or  are  said  to  belong  to 
i\i&Ji6c.  Such,  for  example,  is  the  money  which  it  raises 
by  taxes  on  its  subjects,  the  land  which  it  reserves  especi- 
ally for  the  purposes  of  supreme  government,  or  the  res 
pnvatcp  which  revert  to  it  by  forfeiture  or  escheat  as  being 
the  ultimus  heeres  of  all  its  subjects.  Those  which  it  con- 
cedes to  public  persons  as  trustees  for  itself,  are  styled  by 
the  Roman  lawyers  res  universttatis,  things  in  the  patrimony 
of  corporate  bodies.  For  these  public  persons  were  and 
are  commonly  corporate  bodies,  as  for  example  the  corporate 
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goyemments  of  cities.  Instances  in  tliis  country  are  tJie 
Uorporation  of  London,  the  Metropolitan  Board  of  Works, 
the  Conservators  of  tlie  Thames,  etc.  We  might  conceive 
indeed  that  a  reB  publica  should  reside  in  an  individual  or 
single  person.  But  even  then  it  would  probably  reside  in 
him  as  naving  a  legal /^er^ona  distinct  from  his  persona  as 
being  that  individual.  In  this  way,  for  instance,  the  &bric 
of  the  church  is  vested  in  the  parson. 

The  expression  res  universitatiSj  however,  is  inappropriate 
to  mark  tne  public  nature  of  the  purpose  for  which  the 
body  is  constituted.  For  a  corporate  body  mai/  be  (and 
often  is)  constituted  for  the  purpose  primarily  of  profit  to 
individuals.  In  that  case  a  tiling  belonging  to  the  corpora- 
tion is  res  privata,  not  respvhltca.  Take  for  instances  (in 
this  country)  a  Banking  or  Ijisurance  Company  incorporated 
by  Charter  or  Act  of  Parliament ;  or  one  of  the  innumerable 
Companies  to  which  the  State  has  thought  fit  (in  this  country) 
to  concede  the  privilege  of  incorporation  on  condition  of 
being  registered  under  the  Act  of  1862. 

Here  must  be  mentioned  an  important  class  of  things 
which  partake  of  the  character  both  of  res  pvhlicce  and  of 
res  privates,  the  property,  namely,  which  the  State  concedes 
to  or  permits  to  he  held  by  Companies  incorporated  for 
public  undertakings,  and  who  for  the  encouragement  of 
those  undertakings  are  permitted  to  levy  from  those  using 
them  tolls  or  fares  (withm  certain  limits  as  to  amount),  and 
to  share  the  profits  amon^  the  individuals  contributing  the 
capital.  Such  is  the  case  with  Canal  and  Railway  Companies. 
And  there  seems  no  difference  on  principle  whether  by  the 
terms  of  those  concessions  they  are  to  enjoy  the  property 
for  a  limited  (as  in  most  countries  in  Europe),  or  for  an 
unlimited  period  (as  in  this  country) ;  nor  whemer  they  are 
empowered  to  divide  the  profits  eo  nomine  or  only  to  raise 
money  on  the  security  of  their  revenue  and  to  pay  interest 
upon  it  to  the  debenture  (obligation)  or  mortg^e  holders. 
Tne  last  is  the  situation  of  the  Mersey  Docks  and  Harbour 
Board  Trustees,  who  are  bound  to  apply  all  surplus  income 
in  the  reduction  of  the  dues  leviable.  In  a  certain  sense 
indeed  there  may  be  said  to  be  private  property  wherever  a 
public  body  not  being  the  Supretne  Government  is  entrusted 
with  property  mortgaged  or  subject  to  a  legal  liability  in 
favour  of  private  individuals,  as  road  trustees,  school  boards, 
or  even  '  the  Secretary  of  State  in  Council '  (of  India). 

The  distinctions  above  adverted  to  blend  at  various 

goints.  For  example:  Of  the  res  pyhlices  of  which  the 
tate  retains  the  immediate  management,  it  may  concede 
some  to  private  persons  for  periods  of  longer  or  shorter 
duration.  For  instance,  it  may,  in  order  to  obtain  revenue, 
let  a  part  of  its  domain  to  a  private  person  in  farm.  The 
only  oHFerence  between  the  property  so  acquired  by  private 
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persona,  and  that  in  res  ptnvata  properly  so  called,  is  that 
the  latter  are  conceded  to  private  persons  rather  with  a  view 
to  their  own  advantage  than  to  that  of  the  State.  And  of 
res  umversitatis  some  fall  under  the  species  of  res  pablic€B 
which  are  styled  res  communes.  Such,  for  instance,  are 
those  parts  of  the  Thames  and  its  banks  \^hich  are  vested  in 
the  Conservators  and  are  used  and  enjoyed  by  the  public. 
Such  also  are  certain  open  spaces,  as  Wimbledon  Common 
and  Hampstead  Heath,  which  under  recent  Acts  have  been 
vested  in  corporations  for  the  use  and  recreation  of  the 
public. 

One  class  of  things  which  occurs  in  Eoman  law  and  is 
there  distinguished  firom  res  publietB  consists  of  things  said 
to  be  res  divini  juris.  But  these  are  really  a  class  of  res 
jmhliccB,  They  are  things  specially  reserred  by  the  State 
or  granted  in  trust  to  public  persons,  and  destined  to  certain 
uses. 

To  revert  to  res  privatts,  Mes  privatcBj  properly  so  called, 
are  those  of  which  the  State  (which  is  in  the  sense  above 
mentioned  the  ultimate  owner)  leaves  or  concedes  to  deter- 
minate private  persons  rather  for  their  own  advantage  than 
for  the  immediate  benefit  of  its  own  patrimony. 

In  respect  of  user  the  right  granted  by  the  State  may 
amount  to  a  mere  (qvMsi)  servitude,  or  to  property  (in  any 
of  its  various  modes) :  and  in  the  latter  case  the  properly 
may  be  burdened  with  a  (quasi)  servitude  reserved  by  the 
State  to  itself.  I  say  j^a^-servitude  in  the  first  case, 
because  the  State  cannot  have  legal  property j  but  only  a 
qv^si-dominiuin  in  the  thing,  and  the  right  which  is  a  restric- 
tion of  or  deduction  of  that  quasi-dominium  is  only  a  servi- 
tude quasi  or  by  analogy :  and  in  the  second  case,  because 
the  right  reserved  by  the  State  is  not  a  legal  right,  and  is 
therefore  only  by  analogy  a  right  of  servitude.  An  instance 
of  a  quasi-servitude  of  the  first  sort  is  a  public  right  of  way 
over  a  private  farm,  or  a  right  of  way  appertaining  to  a  farm 
in  the  patrimony  ef  the  State  over  a  neighbouring  private 
&Tm.  An  instance  of  the  second  sort  would  be  a  nght  of 
way  appertaining  to  a  private  farm  over  a  farm  in  the  patri- 
mony of  the  State ;  or  a  right  of  common  (supposing  such 
to  be  reserved)  over  the  waste  of  a  manor  whicn  has  been 
purchased  by  the  State  and  dedicated  to  the  use  and  recrea- 
tion of  the  public. 

Again,  rights  of  property  are  susceptible  of  various 
modes  having  regard  to  the  duration  and  period  of  enjoy- 
ment which  it  is  the  scope  and  purpose  of  the  right  to 
confer. 

When  we  speak  of  a  right  we  can  only  (using  langua^pe 
accurately)  refer  to  the  present  moment.  A  future  right 
is  a  contradiction  in  terms.     All  the  terms  above  used 
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in  the  analysis  of  right — command,  duty,  sanction,  iM, 
intention  (meaning  present  intention  and  not  mere  expecta- 
tion)— prefer  to  an  instant  contemplated  as  present.  A 
future  right,  if  it  means  anything,  means  a  mere  expec- 
tation of  a  'right.  But  the  puipose  of  the  concession  hy 
the  State  may  regard  the  future,  and  so  far  as  that  par- 
pose  regards  ihQfvture,  the  State  may  confer  a  present  right: 
e,g,  to  protect  tne  expected  enjoyment  or  the  expectation  of 
a  right  which  the  State  desires  to  confer  upon  him,  the 
State  gives  the  remainderman  a  right  to  a  forbearance  from 
waste  on  the  part  of  the  tenant  for  life.  This  is  properly 
a  right  because  enforced  by  a  present  command  and 
sancnon. 

In  order  to  attain  clear  notions  upon  the  nature  of  the 
distinction  of  rights  now  under  discussion  it  is  necessary  to 
^  the  attention  upon  a  given  point  of  time,  and  consider 
what  at  that  given  epoch  are  the  purposes  which  the  rights 
and  duties  enforceable  by  law  are  calculated  to  accompush. 
These  (by  an  inevitable  inference)  are  the  ends  designed  by 
the  Sovereign  or  State  in  conceding  and  enforcing  those 
various  righte  and  duties.  By  the  word  '  concession 'which 
I  have  just  employed  and  shall  have  further  occasion  to 
employ,  I  mean  the  entire  sum  and  scope  of  the  acts,  inten- 
tions, purposes,  and  desires  of  the  State  as  declared  or 
intimated  at  the  given  epoch  in  relation  to  the  use  and  enjoy- 
ment, present  and  future,  of  the  thing  (the  subject  of  tne 
concession)  and  to  the  interests  of  the  various  members  of 
the  community  therein.  I  shall  also  call  the  person  to 
whom  the  immediate  enjoyment  at  the  given  epoch  is  con- 
ceded '  the  owner,'  inasmuch  as  he  is  the  person  to  whom 
are  given  (generally  speaking)  righte  which  are  indefinite  in 
their  extent. 

Now  the  concession  may  be  calculated  to  confer  enjoy- 
ment upon  one  or  more  persons,  either  for  a  limited  period 
or  for  an  unlimited  period ;  that  is  for  a  period  which  mag 
last  beyond  any  assignable  term.  For  instance  the  con- 
cession may  be  calculated  to  confer  the  enjoyment  upon  A. 
for  a  certain  term  of  years  if  he  shall  so  long  live ;  or  upon 
A.  and  his  heirs  for  a  certain  term  of  years ;  or  upon  A.  for 
life ;  or  upon  A.  and  his  heirs  diuing  the  life  of  JB.  In  all 
these  cases  the  period  of  enjoyment  would  be  limited,  and 
in  the  first  two  cases  may  be  said  to  be  measured  as  well  as 
limited.  Or  lastly,  it  may  be  intended  to  confer  the  enjoy- 
ment upon  A.  and  his  heirs  for  ever.  What  is  meant  by 
heirs*  cannot  be  fully  explained  without  the  explanation 


*  It  may  be  here  mentioned  that  according  to  most  systems  of 
law  an  express  grant  or  concession  (whether  by  the  State,  or  a  pri- 
vate individual  in  exercise  of  the  power  conceded  to  him  by  the 
State)  to  A.  commonly  implies  the  mtention  that  the  prop^'^,  so 
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(which  belong  to  a  later  part  of  the  course)  of  the  devolu- 
tion of  a  u'm\)eT^taB  juris  from  the  dead  (aa  such)  to  the 
living.  In  the  mean  time  it  is  enough  to  say  that  by  heirs 
are  meant  a  series  of  persons  pointed  out  by  their  relation  to 
A.,  according  to  the  general  rules  of  the  municipal  or  par- 
ticular law,  and  being  such  as  may  continue  beyond  any 
epoch. of  time  that  can  be  assigned.  To  introduce  here 
another  term,  the  full  explanation  of  which  must  likewise 
be  postponed),  heirs  of  A.  are  persons  capable  of  taking,  by 
way  of  descent  from  the  prceposttiLS  (namely  A.)  ;  the  word 
descent  implying  that  the  relation  on  wnich  heirship  is 
founded  is  commonly  based  (either  in  fact  or  by  a  fiction) 
on  physical  unity  of  origin.  Now  in  the  case  last  supposed 
the  period  of  enjoyment  contemplated  by  the  concession  is 
unlimited ;  that  is  to  say,  provided  the  subject  of  the  con- 
cession remains  in  existence,  and  the  concession  is  not  in 
the  meantime  revoked,  no  term  can  be  assigned  within 
which  the  enjoyment  under  the  concession  must  necessarily 
cease,  or  in  other  words,  within  which  the  subject  of  the 
concession  will  revert  to  the  State.  This  is  of  course  only 
one  mode  out  of  many  in  which  the  State  may  be  conceived 
to  concede  a  right  with  the  intention  of  conferring  enjoy- 
ment in  a  thing  for  an  unlimited  period.  But  it  is  m 
practice  incomparably  the  most  important.  The  only  other 
case  of  im]^rtance  is  when  the  State  concedes  the  enjoyment 
in  perpetmty  to  a  corporation — a  person  or  body  of  persons 
on  whom  it  at  the  same  time  confers  the  power  or  capacity 
(or  on  whom  it  has  previously  conferred  the  power  or 
capacity)  of  perpetually  maintaining  its  persona ;  %.e,  of  de- 
volving the  universitas  of  its  rights  upon  a  succession  of 
individuals  of  unlimited  duration,  and  who  are  determined 
by  some  means  pointed  out  by  law,  but  not  by  way  of 
descent. 

Again,  the  purpose  of  the  concession  may  be  that  the 
right  shall  be  alienable,  or  that  it .  shall  not  be  alienable. 
By  the  right  being  alienable  is  meant,  that  the  person  imme- 
diately entitled  under  the  concession  shall  have  power  to 
assign,  convey,  or  dispone  the  estate  (or  aggregate  of  rights 
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far  aa  it  remains  in  bonis  at  A.'s  death  or  at  the  time  when  a  con- 
veyance or*  assignment  by  him  takes  effect,  shall  be  enjoyed  by  his 
heirs  or  assignees.  And  this  implication  is  so  familiar,  that  it  is 
often  considered  an  eccentricity  of  English  real  property  law  that 
by  a  grant  to  A.  shall  be  understood  only  a  grant  for  &fe.  With 
the  arguments  for  altering  this  implication  of  law  (and  which  are 
partially  recognised  by  the  policy  of  the  Wills  Act,  1  Vict.  26), 
I  am  not  here  concerned.  But  1  must  here  remark  that  the  lan- 
guage of  an  English  conreyance  'to  A.,  his  heirs  and  assies  for 
ever,'  expresses  the  real  intention  of  the  grant  as  nearly  as  is  coa- 
HStent  with  brevity.— R.  C. 
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Pabt  III.    in  the  subject)  to  another,  and  that  in  case  of  such  aasi^ 

' • '    ment  or  cusposition,  the  State  will  continue  the  concession 

in  favour  of  the  assignee,  (say  B.)  or  in  £Eiyour  of  B.  and  his 
heirs  or  assignees,  as  the  case  may  be.  It  is  obvious  this 
power  of  alienation  might  take  difierent  forms;  for  example, 
suppose  the  concession  was  in  the  first  instance  to  A.  and 
his  heirs,  but  with  power  of  alienation  to  A.  Then  if  A. 
assigned  to  B.  and  his  heirs,  the  State  nmght  concede  the 
enjoyment  to  B.  and  his  heirs  only  so  long  as  there  shall  be 
an  heir  to  A.  in  existence.  Or  again,  although  the  original 
concession  was  only  for  the  enjoyment  of  A.  during  his  life, 
it  might  be  intended  that  A.  should  have  the  power  of  alien- 
ating so  that  his  assignee  should  get  an  estate  to  him  and 
his  heirs.  Speaking  generally,  however,  where  the  purpose 
of  the  concession  is  in  the  first  instance  to  confer  an  enjoy- 
ment of  limited  duration,  and  this  is  to  be  coupled  with  a 
power  of  alienation,  the  enjoyment  is  conceded  to  the  as- 
signee and  his  heirs  and  assignees  only  during  the  term  of 
the  original  concession  *,  but  .where  the  purpose  is,  in  the 
first  instance,  to  confer  upon  the  first  taker  and  his  heirs  an 
enjoyment  of  unlimited  duration,  and  that  enjoyment  is  to 
be  coupled  vdth  a  power  of  alienation,  then  ii  the  power  is 
exercised  by  an  out  and  out  assignment  or  disposition  in 
fjEivour  of  B.  and  his  heirs,  the  property  becomes  assignable 
by  B.  or  his  heirs,  just  as  it  was  by  A. ;  the  concession  of 
enjoyment  is  continued  so  long  as  there  remains  a  person 
capable  of  taking  tiie  proper^  by  descent  from  the  last 
assignee  or  disponee,  and  men  the  property  reverts  to  the 
State,  whether  there  is  or  is  not  an  heir  in  existence  of  the 
original  grantee,  or  of  any  mesne  assignee  or  disponee. 
And  here  it  may  be  remarked  generally  that  where  a  power 
of  alienation  is  conceded  by  the  State,  it  is  often  competent 
for  the  owner  to  dispose  of  or  limit  the  estate  ^or  sum  of 
rights)  in  such  a  way  as  to  give  the  successive  enjoyment  to 
different  persons,  and  (as  it  were)  to  carve  out  of  the  whole 
estate,  smaller  estates,  keeping  a  7'eversion  to  himself,  and 
generally  to  imitate  the  mode  of  grant  or  concession  made 
by  the  State  itself.  But  this  vnthin  certain  restrictions.  For 
instance,  a  private  owner  cannot,  in  England,  imitate  the 
State  in  creating  a  relation  by  way  of  tenure  under  himself 
in  fee  simple.  A  power  of  alienation,  it  must  be  observed, 
may  be  given  to  persons  who  have  not  an  estate  or  right  of 
enjoyment.  The  State  might  concede  a  power  of  this  kind ; 
and  by  private  dispositions,  such  a  power  (vnthout  any  ri^ht 
giving  a  claim  to  possessiorij  present  or  future)  is  in  English 
settlements  of  land  frequently  given  to  trustees,  to  be  exer- 
cised vnth  consent  (if  sui  juris)  of  the  limited  owner.  An 
advowson  is  indeed  a  power  delegated  by  the  State,  and 
transferable  by  the  party  invested  with  it. 

Here  it  may  be  remarked  that  a  power  delegated  by  the 
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State  implies  a  promise  that  on  the  power  being  exercised  by       Lbct. 
the  party  entitled,  the  State  will  ^ve  a  right.    The  power   .  ^^'  ^^. 
itself  is  a  species  of  right  in  rem  miplying  by  a  short  train   '  "     '    " 
of  consequences  duties  on  persons  generally. 

Again  the  purpose  of  the  State  in  makmg  the  concession 
might  be  that  the  thing  may  be  enjoyed  by  A.  for  his  life 
(with  power  to  him  to  alienate  in  any  manner  he  chose,  but 
so  that  the  enjoyment  shall  only  be  conceded  to  the  as- 
signees and  their  neirs  during  the  life  of  A.),  and  that  after 
the  death  of  A.  [the  subject  shall  be  enjoyed  by  B.  and  his 
heirs  heing  isstie  of  his  boat/j  with  power  to  B.  or  the  heir  of 
B.,  being  issue  of  his  body,  who  shall  haye  succeeded  him 
to  alienate,  but  only  by  a  deed  executed  with  certain 
formalities,  and  if  executed  during  the  lifetime  of  A.,  only 
with  A.'s  consent,  testified  by  his  executing  the  deed,  and 
with  the  further  intention  that  in  case  of  a  deed  of  alienation 
being  so  executed  (with  consent  of  A.  if  alive),  the  enjoy- 
ment shall  be  conceded  to  the  assignee,  his  heirs  and  assigns 
for  ever ;  and  that  if  B.  or  his  heir  shall  attempt  to  alienate, 
but  without  those  formalities,  or  in  the  lifetime  of  A. 
without  A/s  consent  (expressed  in  the  deed  and  testified  by 
his  execution  of  it),  men  the  enjoyment  shall  be  conceded 
to  the  assignee  and  his  heirs  only  so  long  as  B.  or  issue  of  B. 
are  aliye ;  and  that  if  the  subject  shall  not  haye  been  con- 
veyed by  B.,  or  any  heir  of  his,  in  a  manner  to  satisfy  the 
above  requirements,  then  that  after  the  death  of  B.  and 
failure  of  issue  of  the  body  of  B.],  *  the  thing  shall  be  enjoyed 
by  C.  and  his  heirs  for  ever,  with  power  to  0.  or  any  heir  of 
C.'s  who  would  but  for  the  previous  limitations  have  been 
the  person  designed  for  theimmecUate  enjoyment,  to  alienate 
80  that  his  assignees  shall  (subject  to  the  prior  limitations) 
have  an  estate  to  him  and  his  heirs  and  assignees  for  ever. 
This  nearly  expresses  the  intention  as  construed  by  English 
law  of  a  grant  to  A.  [remainder  to  B.  and  the  heirs  of  his 
body],*  remainder  to  0.  and  his  heirs.' 

The  above  is  a  very  simple  instance  of  the  many  varieties 
of  intention  and  purposes  which  the  State  may  entertain  in 
regard  to  the  successive  use  and  enjoyment  j  and  in  order  to 
simplify  the  case  as  much  as  possible,  1  take  the  intention 
or  purpose  above  described  witnout  the  passage  in  brackets. 
It  is  nearly  a  description  of  the  intention  or  purpose  (as 
construed  by  English  law)  of  a  grant  or  concession  to  A.  as 
tenant  for  life,  remainder  to  C.  and  his  heirs  in  fee.  If  I 
were  to  add  the  purpose  that  0.  should  have  a  power  of  "entry 
during  the  life  of  A.  to  look  after  his  own  interests,  and 
should  further  have  a  power  to  fell  and  take  av^ay  timbeTi 


*  The  student  may  in  the  first  instance  leave  oat  the  words 
within  brackets  if  he  mids  the  sentence  too  complicated  to  follow. 
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Part  III.    provided  he  did  not  interfere  with  A/s  enjoymenty  and  also 

*— •» a  proviso  that  A.  should  not  be  able  to  assign  away  his 

entire  interest  without  leaving  a  reversion  in  himself^  it 
would  be  nearly  a  description  of  the  purpose  of  the  State  Tas 
construed  by  Koman  law)  when  it  permits  A.  to  have  tlie 
umfrmt  and  B.  the  prop^ietas.  But  even  then  the  expression 
of  the  purpose  is  so  brief  and  elliptical  as  hardly  1x)  afford 
a  clue  to  tne  rights  and  duties  of  the  several  persons  in- 
terested in  the  concession.  For  generally  spoakii^,  it  is  not 
in  the  nature  of  things  that  the  identical  subject  of  the  con- 
cession should  remain  to  be  enjoyed  by  the  successive  eon- 
ceasionaires.  And  accordingly  the  Koman  lawyers  defined 
ttsufruct  as  .the  right  of  using  and  enjoying  the  thin^  pro- 
vided the  mbstance  be  kept  entire^  jus  vtmdi  fruerndx  salvd 
rd  auhstantid.  But  what  is  the  substance  of  the  thing? 
And  what  in  detail  are  the  species  of  acts  on  the  part  of 
the  life  tenant  that  fulfil  this  condition  F  These  questions 
will  be  differently  answered  in  different  systems  of  law,  and 
the  detail  in  each  would  fill  a  volume.  And  little  light 
can  be  thrown  upon  them  by  general  definitions.  The 
Roman  law  likened  the  administoition  to  which  the  usvr 
fructv>ariu8  was  bound,  to  that  of  a  prudens  paterfamilias. 
The  position  of  the  English  tenant  for  life  might  sometimes 
be  liKened  to  that  of  the  dog  in  the  manger.  In  fisict,  the 
rights  and  duties  in  detail  are  settled  by  a  train  of  decisions 
in  the  way  of  judiciary  law,  lounded  on  custom. 

According  to  Engbsh  law,  if  you  make  a  grant '  to  A.  and 
his  heirs,  and  if  A.  shall  die  intestate  or  without  alienating 
the  estate,  then  to  B.,'  the  la^t  clause  would  be  construed  as 
repugnant  to  the  first  gift,  and  would  go  for  nothing.  A 
grant  in  similar  terms,  according  to  Scotch  law,  would  mean 
that  A.  shall  be  the  owner  wiQi  full  power  of  alienation, 
and  that  if  such  power  is  not  exercised,  then  at  his  death 
the  estate  or  what  is  left  of  it  shall  go  not  to  A.'s  heir 
generalj  but  to  B.  and  his  heirs  and  assignees.  This  inten- 
tion (or  destination)  is,  according  to  Scotch  usage,  more 
briefly  and  properly  expressed  by  a  disposition  'to  A.,  whom 
failing  to  B.'  Such  a  destination  is  called  a  substitution. 
According  to  English  law  this  intention  would  be  most 
nearly  expressed  by  a  grant  or  deyise  'to  A.  and  his  heirs, 
to  hold  to  such  uses  as  A.  shall  by  deed  or  will  appoint, 
and  in  default  of  such  appointment,  and  so  far  as  such 
appointment  shall  not  extend,  to  the  use  of  B.,  his  heirs 
and  assigns  for  ever.'  The  only  difference  between  the 
effect  of  such  a  grant  and  a  destination  such  as  I  have 
mentioned  according  to  the  Scotch  law  would  be  that  if 
A.,  subsequently  to  January  1,  1838,  made  or  republished 
a  will  containing  a  general  devise  of  real  estate  without 
referring  to  the  particular  property  or  to  the  power  so 
given  to  him,  it  would  be  a  good  exercise  of  the  power  of 


Substitution. 
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appointment.    In  Scotland  a  general  disposition  of  property      Leot. 
not  expressly  referring  to  the  particular  land  woula  not  1)6     LI.  LIL 
construed  as  intended  to  compnse  land  previously  disponed    '       '' 
to  a  substitute ;  and  in  England,  before  the  Wills  Act,  a 
devise  which  did  not  expresSy  refer  to  the  power  was  not 
construed  as  intended  to  exercise  a  genei^al  power  of  appoint- 
ment. 

In  a  destination  of  the  kind  referred  to  in  the  last  f^J"^*" 
paragraph,  however  the  intention  may  be  expressed,  the 
expectation  of  B.  is  entirely  defeasible  by  A.  An  expecta- 
tion of  this  nature,  as  well  as  that  of  the  heir  (or  the  person 
destined  to  the  succession  according  to  the  general  rules  of 
law)  is  called. a  spes  succcsstonis  in  the  strict  and  technical 
sense  of  the  phrase.  Inasmuch  as  every  right  having  future 
enjoyment  tor  its  scope,  is,  so  far  as  relates  to  the  indi- 
viaual  entitled,  nothing  more  than  the  right  to  a  chance  of 
enjoyment,  the  interest  of  every  person  having  such  right 
mtght  be  literally  called  n  spes  succemonis.  But  this  phrase 
is  technically  and  conveniently  limited  to  those  expectations 
which  are  (generally  speaJdng)  defeasible  in  the  particular 
maimer  above  pointed  out.  It  may  be  observed  tnat  desti- 
nations which,  according  to  their  general  character,  would 
create  a  defeasible  interest  of  the  kind  above  pointed  at,  may, 
in  certain  circumstances,  create  an  indefeasible  interest :  as 
where  the  proprietor,  being  an  infant  or  lunatic,  is  laid 
under  restraint  primarily  conceived  for  his  own  benefit, 
but  which  indirectly  benefits  the  person  pointed  out  by  law 
as  his  successor  (whether  per  umversitatem  or  in  re  singulare') 
in  default  of  exercise  of  the  suspended  powers. 

Here  it  may  be  remarked  that  in  whatever  terms  or  in  The 
whatever  mode  the  destination  in  the  grant  or  concession   sovereign 
may  be  conceived  or  expressed,  the  series  of  persons  capable  hceres. 
of  taking  under  it  may  come  to  an  end.     And  then  the   principle  of 
thing  (the  subject  of  the  concession),  or  what  is  left  of  it,   general  jari»< 
reverts  of  course  to  the  State :  for  since  the  Sovereign  or  ^"*  ^^ 
State  (speaking  by  analogy)  is  the  ultimate  owner,  it  is  also 
(speaking  by  a  similar  analogy)  the  tUtimus  hceres.    On  the 
expiration  of  all  the  rights  over  the  thing,  which  merely 
subsist  therein  by  its  own  pleasure,  it  naturally  retakes  tiie 
thing  into  its  own  possession.    In  some  countries,  indeed, 
the  State,  in  such  circumstances,  leaves  the  thing  to  the  first 
occupant,  who  by  virtue  of  his  occupancy  takes  from  the 
State  a  fresh  right.    In  that  case  the  occupant  in  effect 
acquires  from  the  Sovereign  or  State  a  new  concession. 

What  has  been  said  applies  equally,  whatever  be  the 

nature  of  the  subject  of  the  concession,  and  to  whatever 

category  of  property  it  maybe  referred  in  the  systems  which 

distinguish  between  'real  and  personal' — *  heritable  and 

moveW)le '  property.    For  a   chattel  may  be  capable   of 
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Pabt  III.  successive  ownership  not  less  than  land ;  a  diamond,  for 
^-  ■ '  instance,  is  even  more  capable  of  being  enjoyed  while  pre- 
serving the  substance  in  its  entirety  than  most  thin^  com- 
monly assigned  to  the  category  of '  real  *  or '  heritable  estate. 
The  only  difibrence  lies  m  this.  If  the  concession  from 
the  State,  or  the  disposition  by  a  ]private  individual  within 
the  powers  conceded  oy  the  State,  is  in  express  terms,  being 
(for  instance)  contained  in  a  written  instrument  (a  deed  of 
grant  or  will),  the  purpose  or '  intention '  is  difierently  con- 
strued according  to  the  nature  of  tiiie  subject.  In  the  systems 
which  adopt  the  division  of  property  1  am  here  adverting 
to,  the  distinction  is  commonly  based  upon  the  notion  that 
the  property  descending  to  hein  is  of  a  more  permanent 
character,  or  such  as  ought  to  be  preserved  for  the  benefit  of 
the  family.  That  whiS  goes  to  administrators  (originaUy 
officers  of  the  Church)  is  supposed  to  be  of  a  more  transient 
character  (being  *  moveable  as  not  being  fixed  to  any  spot, 
and  being  therefore  '  personal '  as  conceived  to  follow  the 
person)  and  to  be  the  fund  properly  applicable  for  paying 
the  funeral  expenses  and  duly  providing  for  the  soul  oi  the 
deceased.  In  systems  of  law  in  which  this  division  is 
adopted,  the  intention  to  limit  the  estate  to  a  series  of 
persons  is  more  readily  presumed  in  heritable  than  in 
adminigtrahle  property.  Sometimes  in  property  of  both 
kinds,  and  esipeciaily  in  property  of  the  latter  Kind,  the  State 
refuses  to  enn)rce  an  attempt  on  the  part  of  an  owner  to  lay 
restraints  in  respect  of  auenation  upon  others  who  take 
under  will  or  assignment  from  him. 


Aoaolate 
property 
(JM*  in  re) 
defined. 


With  what  has  been  now  premised  it  is  possible  to  state 
with  an  approach  to  accuracy  the  nature  of  absolute  pro- 
perty: of  dominium  strictly  so  called:  or  oi  jus  in  re 
propid. 

It  is  a  right  imparting  to  the  owner  a  power  of  indefinite 
user,  capable  of  being  transmitted  to  universal  successors  by 
way  of  descent,  and  imparting  to  the  owner  the  power  of 
disposition  *  (from  himself  and  his  successois^per  universita" 


*  Strictly  speaking,  and  to  make  the  definition  apply  to  every 
system  of  law,  disposition  here  must  be  confined  to  an  alienation  to 
take  eflFect  in  the  lifetime  of  the  party  entitled.  The  powers  of 
alienation  in  extremis  are  in  most  systems  of  law  subject  to  peculiar 
restraints  (see  p.  313  supra  and  note  there).  These  restraints  com- 
monly apply  to  the  universitas  of  a  man's  rights.  But  if  in  the 
particular  subject,  the  party  entitled  has  (the  other  criteria  above 
mentioned  being  satisfied)  the  largest  power  of  alienation  which  is 
allowed  by  law  in  regard  to  his  rights  in  general,  this  may  be  said 
to  be  sufficient  to  constitute  the  particular  right  a  right  of  absolute 
property.  Even  in  life  and  health,  the  powers  of  alienation  were, 
in  some  particular  systems  of  law,  generally  restrained,  as  for 
instance,  in  the  case  of  the  English  tenant  in  fee  uccordiogto  the 
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aliendAre 
difler«nt 
fractions  of 
the  various 
rights  which 
constitute 
the  dominiuvi 
from  whicli 
they  are 
respectively 
detached.* 


tern  and  from  all  other  persons  wLo  have  a  spes  successionis 
under  any  existing  coifcession  or  disposition),  in  favour  of 
such  person  or  series  of  persons  as  he  may  choose,  with  the 
like  capacities  and  powers  as  he  had  himself,  and  under 
such  conditions  as  the  municipal  or  particular  law  allows  to 
be  annexed  to  the  dispositions  of  pnvate  persons. 

Having  thus  endeavoured  to  determine  the  notion  of 
absolute  property  (Jus  in  re  proprid),  I  am  in  a  position  to 
explain  tne  nature  of  jura  in  re  aliend. 

Every  jus  in  re  aliend  is  a  fraction  or  particle  fresidino 
iB  one  pkrty)  of  dominion,  strictly  so  called,  residing  in 
another  determinate  party. 

Jura  in  re  aliend  nave  no  other  common  property  than 
that  which  I  have  now  stated.  Different  rights  of  the  class 
are  composed  of  different  fractions  of  that  right  of  absolute 
property  from  which  they  are  respectively  detached.  Some 
are  definite  subtractions  from  the  right  of  user  and  exclusion 
residing  in  the  owner.  Others  are  indefinite  subtractions 
fi^m  his  power  of  user  and  exclusion  calculated  to  confer 
enjoyment  for  a  limited  time ;  and  so  on. 

The  jura  in  re  aliend,  which  commonly  are  marked  by 
modern  expositors  of  the  Koman  law,  are,  servitus,  emphy- 
teusisy  8iq)erficies,  and  the  ju>s  in  rem  which  is  taken  by  a 
creditor  under  a  pledge  or  hi/potheca,f 

Servitudes  properly  so  called  (whether  affirmative  or  ServUua  con- 
negative,  real  or  personal)  were  esteemed  jiMrrt  in  re  aliend,  Slides  of  ju* 
because  they  gave  a  right  of  definite  user  over  a  subject  in  re  attend, 
owned  by  anoSier,  or  of  subtracting  a  definite  fraction  from 
the  owner's  right  of  user  or  exclusion. 

Servitudes  improperly  so  called  (umtfructus,  usus,  and 
hahitatid)  were  modes  of  property,  that  is  to  say  forms  of 
propwty  modified  by  regard  to  the  rights  of  the  person 
entitled  to  the  enjoyment  in  expectancy,  who  in  these  cases 
is  the  owner  or  dominus.  As  I  have  already  stated,  how- 
ever, the  dominus  was  in  those  cases  not  excluded  from  the 
enjoyment  of  such  rights  (if  any)  as  he  could  exercise  with- 
out injury  to  the  enjoyment  01  the  other.  The  rights  of 
improper  servitude  here  spoken  of  were  commonly  rights  to 
the  enjoyment  for  life,  but  they  might  be  constituted  so  as 

old  law.  This,  as  it  would  occur  b}'  general  provision  of  law,  would 
not  cut  down  the  right  to  less  than  *  absolute  ownership.'  But 
where  the  restraint  is  laid  on  by  the  particular  title,  as  in  the  case 
of  a  tenant  for  life  under  a  strict  settlement  in  English  law,  or  of  a 
Scotch  strict  entail  (in  the  old  form  of  which  the  restraints  or  fetters, 
as  they  were  termea,  were  elaborately  set  forth),  we  should  hardly 
call  the  right  one  of  absolute  property. 

•  Thibaut,  Versuchef  vol.  li.  p.  85.    System,  vol.  ii.  p.  8. 

t  Mackeldey  vol.  ii.  p.  6. 
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Part  III.    to  confer  the  enjoyment  upon  a  person  for  a  period  of 

'" • '   measured  duration,  as  a  term  of  ye«(rs  certain,  if  ne  should 

so  long  live,  or  until  the  happening  of  an  event,  or  from  the 
happening  of  an  event,  or  on  alternate  days,  or  in  an  indefi- 
nite variety  of  ways.  The  right  of  the  dominus  wfien 
expressly  referred  to  as  burdened  with  a  usufruct  is  com- 
monly called  not  dominitmif  hvA,  proprietas, 

Emphyteuttt.  Emphyteusis^  under  the  Roman  law,  meant  originally 
land  of  which  some  corporate  body  (as  for  instance  a  mum- 
cipium)  had  the  absolute  property  and  which  was  let  out  to 
a  person  and  his  heirs  (that  is,  for  an  unlimited  duration)  in 
consideration  that  he  would  cultivate  it  (and  hence  the 
origin  of  the  term,  which  was  analogous  to  the  original 
meaning  of  the  word  colonists),  and  would  bring  to  the 
owner  a  given  rent.  Now  this  was  jtis  in  re  oHend,  because, 
although  ot  unlimited  duration,  accompanied  with  power  in 
the  einphytevia  of  unlimited  user,  and  alienable  by  nimfrom 
his  own  heirs,  it  was  nevertheless  a  right  or  estate  carved 
out  of  another  estate,  or  having  a  reversion  expectant  upon 
it.  It  reverted  to  the  author  or  grantor  or  his  representar 
tives.  It  was  not  absolute  property,  because  there  was  no 
power  of  aliening  from  aU  successors.  There  is  a  reversion 
or  spes  succemonis  in  the  corporate  body  (und^  the  coroce*- 
sion  of  the  State)  which  the  emphyteuta  cannot  defeat. 

The  later  history  of  emphyteusis  has  had  such  an  impor- 
tant influence  upon  the  system  of  landed  property  prevailing 
in  Europe,  and  in  the  formation  of  the  notion  familiar  to 
most  modem  systems  of  law  under  the  name  of  teniurey  that 
I  must  revert  to  the  subject  presently.  In  the  mean  time  I 
proceed  to  advert,  in  their  order,  to  the  other  species  of  jus 
tn  re  aliend  above  mentioned. 

BuperflcUt.  The  next  case  ofjtis  in  re  aliend  is  the  right  styled  super- 

Jlcies.  This  n^ht  originated  in  a  contract  of  the  nature  of 
locatio  condv^tio  or  sale  of  the  sitperficies ;  a  contract  made 
for  purposes  not  unlike  those  of  a  modem  building  lease. 
The  notion  implied  was  the  following : — The  maxim  ctu/us 
est  solum  ejus  est  iisque  ad  coshim  was  very  unbending; 
being  indeed  based  upon  the  obvious  physical  fact  that 
the  actual  possession  oi  the  solum  carries  wit^  it  (generally 
speaking)  the  immediate  power  to  raze  to  the  ground  any 
superstructure  that  may  exist,  and  to  erect  any  other  super- 
structure. But  by  contract  whether  of  demise  or  sale,  the 
owner  might  carve  out,  as  it  were,  of  the  subject  of  his 
ownership  a  superficies^  that  is  to  say  a  solid  space  bounded 
by  one  or  more  superficies  (in  the  mathematical  sense  of  the 
word)  extending  laterally.  Under  such  a  contract  the 
lessee  or  purchaser  originally  acquired  only  a  right  of  action 
in  personam  against  the  lessor  or  vendor,  and  could  only 
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liue  third  parties  through  the  latter.    But  the  PrsBtor,  for       Lbot. 
the  hetter  j)rotection  of  the  auperficianuSj  allowed  him  a     LI.  LII. 
qtuisi  in  r^m  actio j  and  also  for  the  same  purpose  introduced    ^""     •     " 
a  special  interdict  after  the  analogy  of  the  interdict  vti  pos- 
sidkisj  by  which  possession  of  the  solum  was  protected.    By 
these  remedies  the  enjoyment  was  protected  secundum  lege^n 
locationtSj  and  against  everybody  except  a  person  who  had 
a  better  title  than  the  possessor  of  the  solum  himself,  and 
who  therefore  could  evict  both.    Thus  the  superficies  became 
in  effect  Q.jus  in  rem,  and  being  conceived  oi  as  a  fragment 
of  the  dominium  residing  in  the  proprietors  of  the  solum 
was  a,  jus  in  re  aliend. 

Here  may  be  a  convenient  place  to  note  the  distinction 
made  by  the  Itoman  lawyers  between  possession  and  quaai^ 
possession.  Possession^  simply  and  strictly  so  called,  was  a 
legal  relation  based  on  the  met  of  exercising  acts  of  ovmer- 
smp,  and  protected  by  the  interdicts  against  everybody  except 
an  owner  whose  rights  the  possessor  exercised  byway  of 
trespass  or  as  a  tenant  on  sufferance.  Now  a  person  having 
or  exercising  jiW  in  re  aliend  did  not  possess  the  res.  But 
the  person  actuallj/  exercising  the  jus  tn  re  aliend  had  reme- 
dies (interdicts)  for  the  protection  of  that  exercise  analogous 
to  the  remedies  which  the  possessor  of  l^e  res  or  subject  of 
the  right  had  for  the  protection  of  his  possession.  Hence 
the  person  actually  exercising  iliejus  in  re  aliend  was  said 
to  have  ^t^o^possession  of  that  right.  For  instance,  the 
usufrv/ctuarius  (or  the  person  for  the  time  being  exercising 
his  rights)  had  ^t^«/-possession  of  the  usufruct  \  the  svper* 
ficianus  quasi-possession  of  the^t^  svperficiei,  and  so  on. 

The  last  of  these  rights  is  the  right  of  a  creditor  by  ihejiuUtrem 
vii-tue  of  a  pledge  or  hypothec.    The  creditor  has  a  double  ^ttor  in  a 
right:  he  has  jvs  in  personam  in  respect  of  the  rights  J}*^?}®'*^'* 
secured  to  him  by  the  pledge ;  jv4i  in  rem  in  the  subject  gaged, 
pledged  or  mort^^d  as  a  securitjr.      For  against  any 
possible  possessor,  whether  by  alienation  from  the  pledgor 
or  mortgagor,  or  as  adverse  possessor,  the  pledgee  or  mort- 
^gee  may  make  his  riffht  over  the  subject  good  or  available. 
The  obliged  thing  might  itself  be  jus  in  re  aliend :  as,  for 
example,  a  personal  servitude  granted  out  of  the  dominion 
of  another  may  itself  be  tiie  suoject  of  a  mortgage,  and  thus 
the  jus  in  rem  of  the  mortgagee  would  be  jtM  tn  re  aliend 
over  a  subject  which  is  itself ^w*  in  re  aliend. 

In  Boman  law,  the  right  of  the  pledgee  or  hypothecarifus 
was  merely  a  right  to  sell  the  obliged  i^ing  in  case  his 
debt  is  not  duly  satisfied,  and  to  repay  from  the  proceeds  of 
the  sale  his  debt  with  the  interest  and  all  incidental  costs. 
It  was  much  like  the  right  which  would  be  acquired  in  Eng- 
lish law  by  a  mortgage  with  a  power  of  sale,  provided  the 
mortgagee  could  not  foreclose:    or  like  the  right  of  .a 
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judgment  creditor  who,  having  sued  out  a  writ  of  elegit  and 
got  possession,  is  entitled  to  proceed  to  a  sale  in  the  manner 
pointed  out  by  27  and  28  Vict.  c.  112.  In  Roman  law  the 
creditor  could  not  acquire  property  in  the  subject  of  the 
pledge  or  hypothec. 

« 

Haying  explained  the  notion  of  ju^  in  re  aliend  in  the 
Boman  Law,  it  is  now  possible  to  explain  the  complex  and 
purely  historical  notion  of  tenure,  without  which  it  is 
nardly  possible  to  understand  any  of  the  various  systems  of 
law  relating  to  land  in  the  countries  of  Europe  whose 
laws  have  not  been  recast  through  revolution.  Even  \o 
England  the  system  of  landed  property  is  based  upon  tenurej 
mooified  indeed  as  will  be  after  mentioned. 

Amongst  those  innumerable  semi-independent  commu- 
nities which  existed  in  Northern  Europe  from  the  time  of 
the  virtual  dissolution  of  the  Roman  Empire,  it  was  not 
uncommon  for  the  several  soverei^s  or  those  having  more 
or  less  power  over  those  several  communities  to  become 
mutually  bound  by  engagements,  of  which  the  details 
might  vary  indefinitely,  but  of  which  the  leading  features 
were  of  the  following  character.  A  prince  who  had 
reduced  a  province  or  district  to  temporary  obedience 
by  force  of  arms,  would  find  it  convenient  to  give  the 
possession  to  another,  who,  by  reason  of  his  having  the 
inhabitants  of  the  conquered  district,  or  their  immediate 
neighbours,  abeady  in  the  hahH;  of  obedience  to  him,  was 
capable  of  exerting  and  enforcing  a  permanent  authority. 
The  latter  would  acknowledge  that  ne  held  the  territory 
as  a  loan  in  trust,  and  promise  fidelity  and  allegiance. 
Thus  the  Saxon  Chronicle  relates  (in  the  year  94^  that 
'  this  year  K.  Edmund  overran  all  Cumberland,  and  let  it 
all  to  Malcolm,  King  of  the  Scots,  on  the  condition  that  he 
became  his  ally  both  by  sea  and  land,'  a  magnificent  loan 
(of  a  province  extending  from  the  Tyne  to  the  Forth),  made 
in  consideration  of  an  indefinite  promise  of  assistance,  in 
which  doubtless  originated  the  celebrated  claim  of  feudal 
superiority  of  which  so  much  was  heard  two  and  a  half 
centuries  later.  Nor  were  relations  of  this  kind  peculiar  to 
the  middle  ages  of  Europe.  Something  of  the  kind  is  apt 
to  occur  wherever  the  elements  of  political  socie^  are  in  a 
state  of  transition  and  imperfect  uision.  The  Uhatwallee 
chiefs  among  the  hill  tribes  of  India  for  instance,  previously 
to  the  settlement  of  those  regions  under  British  authority, 
held  their  lands  of  the  Huzoor  (or  Government)  on  con<u- 
tion  of  guarding  the  passes  and  generally  of  performing 
services  uie  nature  of  which  has  afforded  much  scope  for 
controversy,  and  which  were  probably  never  capable  of 
accurate  definition.  The  indefinite  relation  I  have  been 
attempting  to  indicate  between  the  acknowledged  superior 
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potentate  and  the  person  who  received  such  possession  at       Lkct. 
nis  hands,  and  who  promised  fidelity^  seems  to  have  been     LI.  LII. 

marked  in  the  north  of  Italy  and  the  adjacent  countries  by    " ^^^ 

the  word>  or  fm,  a  word  which  in  the  beginning  of  the 
eleventh  century,  or  possibljr  still  earlier,  made  its  appear- 
ance in  legal  documents,  latinised  voXjo  feiidum. 

The  formulation  into  written  documents  of  the  in- 
definite  relations  above  described,  mar^  a  critical  stage  in 
the  history  of  the  relations  themselves :  and  the  form  of  the 
document  had  doubtless  a  most  important  influence  upon 
the  character  of  the  tenure.  The  documents  of  this  nature 
which  are  preserved  to  us  from  the  eighth  and  ninth  cen- 
turies, relate  chiefly  to  tenures  at  the  hands  of  ecclesiastical 
persons,  and  are  modelled  on  the  precariuniy  a  tenancy 
revocable  (in  name  at  least)  at  the  will  of  the  grantor,  and 
ceasing  at  the  death  of  the  grantee.  The  ^nt  was  made 
upon  the  petition  of  the  tenant,  and  gave  him.  possession  at 
the  will  ^in  name  at  least)  of  the  srantor,  and  availing 
against  all  except  the  grantor.  But  it  had  the  inconvenience 
(if  it  was  wished  to  continue  the  right  beyond  the  lifetime 
of  the  immediate  tenant)  that  it  imparted  to  his  heir  not 
even  the  right  of  possession. 

A  device  was  nowever  invented,  probably  by  Longobard 
lawyers  about  the  end  of  the  tenth  century,  of  engrafting 
upon  the  precarium  the  terms  of  the  emphyteusis ;  a  device 
by  which  the  right  of  possession  was  conferred  upon  the 
heirs  of  the  grantee,  and  scope  was  found  for  inserting 
various  express  conditions.  For  this  purpose  the  emphy- 
teusis was  conveniently  elastic.  'Talis  contractus  quia 
inter  veteres  dubitabatur,  et  a  quibusdam  locatio,  a  qui- 
busdam  venditio  existimabatur,  lex  Zenoniana  lata  est,  quee 
emphyteuseos  contractus  propriam  statuitnaturam,  ne^uead 
locationem  neque  ad  venditionem  inclinantem,  sed  suxspac^ 
tionihus  ftUciendam,*  (Inst.  iii.  24,  §  3.^  Into  this  com- 
posite document  accordingly  were  commonly  incorporated 
the  various  customary  obligations  already  known  under  the 
name  of ^  or  feu,  and  the  tenure  so  createa  became  known  as 
feudum.  Gradually  the  form  of  the  precarium  was  dropped, 
and  emphyteusis  remained  the  model,  as  to  legal  form,  of  tenure. 

A  remarkable  example  belonging  to  the  transition  period 
is  the  following.  In  a  notable  charter  of  the  year  1033, 
printed  in  Muratori's  collection,  and  the  draft  of  which  was 
apparently  settled  by  two  lawyers,  one  learned  in  the  laws 
of  the  Longobards,  and  the  other  in  the  Boman  civil  law, 
certain  lands  are  conveyed  '  habendum  precaria  atgue  en- 
FIOxEECABiA  nomine,^  thus  combining  the  precarium,  the 
emphyteusis,  and  the  domestic^. 

l!ie  tenures  so  created  by  the  great  potentates  were 
copied  by  the  smaller  lords  in  their  grants  to  their  vassals. 
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Past  III.  and  within  a  century  horn  the  time  when  the  etn^y-' 
teusis  was  launched  on  its  new  career,  a  system  of  feudal 
tenures  had  been  elaborated,  incorporatingand  formulating 
the  floating  usages  of  that  rude  period.  The  chains  forged 
by  custom  were  riveted  by  contract  and  law. 


Tennre  and 
tenancy  of 
land  in 
England. 


In  England  the  creation  of  new  subordinate  tenures  was 
prohibited  by  the  statute  of '  Quia  emptores,'  18  Edward  I., 
and  most  of  the  peculiar  and  inconvenient  incidents  of  the 
old  tenures  were  swept  away  in  the  time  of  the  Common- 
wealth, and  their  abolition  was  confirmed  in  the  year  of  the 
Restoration  by  the  Act  12  Oar.  11.  c.  24.  The  change 
in  the  value  of  money  has  still  further  lightened  to  the 
vassal  the  burden  of  his  obligations  to  the  lord,  and  the 
only  incidents  of  subordinate  tenure  which  practically 
remain  are  a  quit  rent  of  small  amount,  doubled  on  the 
death  of  each  tenant,  and  the  escheat  or  reverter  to  the 
mesne  lord  in  case  of  failure  of  heirs  to  the  tenant.  For- 
feiture by  attainder  was  abolished  by  33  and  34  Vict.  c.  23. 

What  has  been  said  above  in  regard  to  tenurcy  does  not 
apply  to  English  copyhold  tenancy,  which  has  altogether  a 
peculiar  history.  The  copyholders  were  ori^nally  the 
slaves  of  the  manorial  estate,  and  occupied  their  holdings 
in  fact,  as  they  still  do  in  name,  at  the  vvill  of  the  lord. 

Strictly  speaking,  therefore,  where  lands  in  England  are 
held  of  a  mesne  lord,  the  right  of  the  tenant  is  what  would 
be  called  by  the  Roman  lawyers  jits  in  re  aiiend.  The 
dominion  of  the  tenant  does  not  amount  to  absolute  pro- 
perty, inasmuch  as  the  lord  has  a  reversion  which  the 
tenant  cannot  defeat. 

The  right  of  a  tenant  in  an  English  lease  for  lives  or  a 
term  of  years  is  also  what  the  Roman  lavvfers  would  have 
called  jus  in  re  aliend.  The  historical  antecedent  of  the 
modern  lease  is  not  emphyteusis^  but  simple  locettio  condtictio. 
Now  although,  as  we  have  seen,  in  the  case  of  a  super/lcies 
let  for  building  purposes  for  a  considerable  term,  the  tenant 
acquired  a.jtis  in  re  (aliend),  it  does  not  appear  that  in  the 
case  of  cultivated  land  the  tenant  acquired  under  a  contract 
of  locatio  condttctio  any  7'eal  right.  Probably  it  was  not 
usual  to  create  such  a  tenancy  for  any  considerable  term, 
unless  it  amounted  to  an  emphyteusis.  If  a  person  wanted  to 
acquire  tiie  enjoyment  of  cultivated  land  for  a  measured 
term,  or  for  life,  he  would  probably  purchase  the  usufruct. 
The  tenant,  however,  under  an  EngHsh  lease  acquired  a  real 
right ;  the  Courts  of  Common  Law  having,  so  early  as  the 
time  of  Edward  IV.,  given  to  the  lessee  who  had  been 
ousted  irom  possession,  specific  restitution  to  his  term  in 
the  land.  This  remedy  the  Roman  lawyers  would  have 
termed  a  qtuisi  in  rem  actu),  and  the  right  of  the  English 
tenant  for  years  would  have  been  termed  by  them  jus  tn  re 
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dHend,  The  difference,  indeed,  between  the  modern  English 
tenancy  and  the  feudal  tenures  consists  merely  in  the  history 
and  peculiar  incidents  of  the  latter,  and^  in  the  fact  that  an 
Engush  proprietor  has  been  unable,  since  the  statute  of 
Quia  Emptores,  to  create  a  tenure  in  fee  simple  to  be  held 
under  himself. 
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LEOTUBE  Lm. 

Oil  Complete  and  Inchoate —  Vested  and  Contingent — Bights, 

The  purpose  intimated  by  the  State  at  a  given  epoch 
(see  p.  40>6  supra),  and  considered  in  regard  to  the  respective 
persons  interested  in  the  specifically  determined  thing  (the 
subject  of  the  concession),  may  be  to  confer 

^)  Present  enjoyment,  or 
(b)  Future  enjoyment. 

When  the  intention  of  the  concession  is  to  confer 
present  enjoyment,  the  person  interested  may  have  the  en- 
joyment in  actual  possession;  or  may  have  the  right,  by 
aia  of  the  State,  immediately  to  get  possession,  i.e,  a  right 
of  action  in  the  nature  of  vindicatio  ret. 

When  the  intention  is  to  confer  future  enjoyment,  the 
enjoyment  may  be  destined  by  the  express  terms  of  the 
grant  or  concession,  either 

Sc)  To  a  person  or  persons  individually  ascertained, 
letermined  by  events  which  have  happened,  or 

(d)  To  a  person  or  persons  not  individually  ascer- 
tained. 

Mlusiration. — Ghrant  of  real  estate,  according  to  English  law, 
to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  G.  and  his 
heirs.  B.  and  0.  are  each  said  to  have  vested  remainders,  B.  for 
a  life  estate,  and  C.  for  an  estate  in  fee. 

And  in  the  case  last  mentioned,  one  or  other  of  the 
following  alternatives  must  exist,  viz. : 

(e)  There  is  a  certain  person  or  there  are  certain 
persons  in  existence  who,  or  one  or  more  of  whom, 
(according  to  the  purpose  intimated  by  the  State)  will, 
on  the  happening  of  a  specified  event,  become  either 
determinea  to  the  then  present  enjoyment,  or  destined 
to  the  enjoyment  in  like  manner  with  the  person  or 
persons  in  case  (c)  above  mentioned. 

lUustraiion. — Grant  to  A.  for  life,  remainder  to  B.  and  his 
lieirs,  if  B.  shall  attain  twenty-one.  WhenB.  attains  twenty-one, 
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Part  III,    if  A/s  estate  has  then  come  to  an  end,  B.  will  be  entitled  in  pos- 
"^^      "^      "    session.    If  not,  then  B.  will  have  become  entitled  to  a  vested 
remainder. 

Or  lastly : 

(f)  There  is  no  person  in  existence  to  whom  the 
purpose  of  the  State  relates  as  last  mentioned. 

Illustration. — To  A.  for  life,  remainder  to  B.for  life,  remainder 
to  first  and  ether  sons  of  B.  in  tail  respectively  (B.  having  as  yet 
no  son). 

In  all  the  above  cases  except  (a)  it  is  obviously  uncer- 
tain whether  any  given  })erson  will  ever  have  the  destined 
enjoyment.*  For  even  in  the  case  (c)  the  person  pointed 
out  Dy  the  concession  may  not  live  until  the  period  of 
enjoyment  so  destined  to  him.  In  this  case  indeed,  most 
systems  of  positive  law  annex  to  the  interest  a  power  of 
alienation  and  a  capacity  of  transmission  to  heirs,  or  uni- 
versal successors  by  way  of  descent.  But  it  is  clear  that 
as  regards  the  mdimdual  to  whom  the  future  enjoyment  is 
destined,  his  interest  is  no  more  than  a  chance  of  future 
enjoyment.  And  supposing  that  the  enjoyment  destined  to 
him  is  merely  an  interest  for  his  life,  he  can  neither  have 
nor  transmit  any  interest  unless  the  enjoyment  fall  into 
possession  in  his  lifetime.  In  the  last  case  (f )  no  existing 
person  can  be  said  to  have  even  the  spea  siiccessionis. 

But  in  all  the  cases,  with  the  exception  immediately  to 
be  mentioned,  the  State,  in  order  to  carry  out  its  purpose, 
lays  some  duties  on  the  proprietor  or  other  party  in  posses- 
sion. An  exception  may  obviously  occur  wherever  the 
destined  interest  is  a  mere  spes  succemonis  in  the  narrow 
sense  of  the  word,  whether  that  of  a  presumptivet  heir  or 
universal  successor  by  way  of  descent  to  the  proprietor,  or 

*  This  uncertainty  indeed  exemplifies  the  very  arbitrary  nature 
of  the  distinction.  So  far  as  relates  to  the  expectation  of  enjoyment 
by  any  particular  individual,  the  distinction  appears  to  depend  on 
the  accidental  circumstance  whether  the  contingency  of  his  being 
alive  is  left  to  the  implied  condition  of  all  human  affairs,  or  whether 
by  some  express  term  of  the  concession  or  of  a  private  disposition 
made  pursuant  to  a  conceded  power,  the  contingency  is  explicitly 
made  a  condition  precedent  to  the  enjoyment.  What  amounts  to  a  con- 
dition precedent,  as  Mr.  Hawkins  justly  says,  the  cases  only  can 
determine  (see  p.  425  post). 

f  It  may  here  be  observed  that  no  person  can,  in  regard  to  the 
universal  succession  by  way  of  descent  to  a  living  person,  have  any 
higher  interest  than  that  of  a  presumptive  heir.  Nemo  est  hteres 
viventis.  The  presumptive  heir  commonly  called  the  heir  apparent^ 
is  only  a  person  in  whose  case  the  presumption  is  stronger  than  in 
the  case  of  the  person  commonly  called  an  heir  presumptive.  The 
heirship  of  the  former  is  only  defeasible  in  the  event  of  nis  death  in 
the  lifetime  of  the  prcepositus.  That  of  the  latter  may  be  defeated 
also  by  the  birth  of  a  nearer  heir. 
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of  a  substitute  or  person  destined  to  take  in  default  of  ap- 
pointment, as  mentioned  on  p.  411  supra. 

In  all  the  cases  above  enumerated,  by  letters  (a)  ^)  &c., 
except  the  last  (f),  the  duties  laid  upon  the  proprietor  or 
possessor,  so  far  as  relates  to  the  specifically  determined 
persons  destined  to  the  enjoyment,  are  relative  duties,  and 
to  the  same  extent  corresponding  rights  reside  in  those 
specifically  determined  persons. 

But  in  the  last  case  (f)  there  is  no  existing  person 
whom  those  duties  specially  regard.  The  State  enjoins  the 
possessor  to  do,  or  more  commonly  to  forbear  from,  acts ; 
out  not  towards  or  in  reject  of  a  distinct  and  determinate 
party.  Strictly  speaking,  therefore,  according  to  the  fore- 
going analysis  (p.  194  supra)  those  duties  are  absolute 
duties,  and  belong  to  the  fourth  category  of  absolute  duties 
there  mentioned,  namely,  'where  the  duty  is  merely  to 
be  observed  towards  the  Sovereign  imposing  it.'  The 
State  or  Sovereign  reserves  to  itseu  a  qtuisi-nsnt.  But  in 
this  they  difier  Srom  most  other  absolute  duties ;  that  the 
qumi'Ti^ht  reserved  by  the  State  to  itself  is  reserved  not 
directly  for  the  benefit  of  the  community  in  creneral  or  anv 
large  part  of  it,  but  directly  for  the  benefit  of  the  narrow 
class  of  beneficiaries  pointed  out  by  the  concession  or  the 
private  grant  made  in  pursuance  of  the  power  conceded  by 
the  State.  The  State  in  reserving  this  qtiasi-nght  is  a 
trustee  for  the  limited  class  of  possible  beneficiaries.  The 
case  is  anomalous,  and  it  seems  more  in  accordance  with 
ordinary  language  to  place  these  duties  in  the  category  of 
relative  duties.  And  this  would  be  consonant  to  the  practice 
usually  adopted  by  the  State  in  those  particular  systems  of 
positive  law  which  recognise  such  duties,  namely  the  systems 
which  admit  of  entails  or  limitations  of  the  estate  in  strict 
settlement  (I  speak  of  what  woiild  be  called  in  English  law 
legal  limitanons,  and  not  limitations  by  way  of  trusts,  for  in 
these  the  trustees  have  rights,  strictly  so  called,  bv  which 
the  interests  of  future  beneficiaries  can  be  protected).  For 
I  think  it  is  not  the  practice  of  the  State  to  enforce  these 
duties,  like  other  absolute  duties,  by  action  or  suit  at  the 
instance  of  itself  or  its  officers.  Tne  Sovereign  merely  in- 
timates that  when  the  beneficiaries  in  question  come  into 
existence,  it  will  give  a  remedy  by  action  or  suit  at  their 
instance  against  the  contraveners  or  their  estates,*  including 
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*  This  appears  to  be  according  to  English  law  the  predicament 
of  a  legal  contingent  remainder  in  favour  of  persons  unborn.  The 
leading  case  of  Garth  v.  Cotton  ( 1  Vesev  sen.  624^  546)  is  thus  stated  in 
Feame's  Contingent  Remainders,  ed.  J.  W.  Smith,  p.  566.  A.  being 
tenant  for  99  years  determinable  on  his  life  without  impeachment 
of  waste  except  voluntarv,  remainder  to  trustees  to  support  contin- 
gent uses,  remainder  to  the  first  and  other  sons  of  A.  successively  in 
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Inasmuch  as  a  person  in  the  predicament  (e)  will  in  case 
of  the  happening  of  an  event  acquire  a  right  of  the  nature 
mentioned  in  one  of  the  cases  (a)  or  (e),  such  last  mentioned 
right  may  be  said  to  be  inchoate  in  a  person  who  is  in  the 
predicament  (e).  And  conversely  the  right  of  the  person 
who  is  in  the  predicament  (a)  or  (c)  may  as  distinguished 
from  the  inchoate  right  of  the  person  in  jmredicament  (e)  be 
called  a  complete  or  completed  right.  What  is  here  called 
an  inchoate  right  is  not  a  right,  but  the  possibility  of  a  right ; 
and  &om  the  foregoing  analysis  it  appears  that  the  person 
in  whom  it  resides  may  or  may  not  have  a  rigM  properly  so 
called.  If  he  has  a  right,  it  is  a  right  of  a  different  kind  to 
the  right  which  is  here  said  to  be  inchoate. 

If  it  is  considered  desirable  to  make  the  distinction 
between  inchoate  and  complete  rights  co-extensive  vnth  all 
possible  interests,  we  may  caU  the  possibility  of  a  right  in 
the  possible  persons  in  the  predicament  (f  )  an  inchoate  right. 
But  the  expression  inchoate  right  is  somewhat  less  appropri- 
ate than  in  the  other  cases,  inasmuch  as  there  is  no  person 
in  whom  it  can  be  said  presently  to  reside. 

The  interests  which  arise  under  the  concession  or  declared 
purpose  of  the  State  (whether  having  for  their  scope  present 
or  mture  enjoyment)  may  therefore  be  divided  into  two 
classes,  and  these  may,  not  without  significance,  be  desig- 
nated by  the  terms  complete  rights  andinchoate  rights.  These 
may  be  defined  as  follows : — 

Complete  rights  are  those  of  persons  in  the  actual  enjoy- 
ment pursuant  to  the  concession  of  the  State;  of  persons 
having  right  to  be  immediately  placed  in  possession  or  per- 
mitted to  exercise  the  enjoyment ;  and  of  persons  indivtdur- 
ally  ascertained  on  whom  by  the  express  t^rms  of  the  con- 


tail,  remainder  to  B.  in  fee  ;  A.,  having  no  son  then  bom,  agreed 
with  B.  to  fell  timber  and  divide  the  profits  ;  a  son  was  afterwards 
bom,  and  Lord  Hardwicke  decreed  that  the  son  should  recover, 
against  the  representatives  of  B.  In  this  case,  doubtless,  the  trus- 
tees to  support  contingent  uses  might  have  interfered  by  injunction 
to  prevent  the  waste.  So  long  therefore  as  the  principle  of  English 
law  remained  that  a  contingent  remainder  could  not  be  indefeasibly 
created  withou  Ithe  interposition  of  trustees  to  preserve  it,  there 
was  usually  somebody  invested  with  &  present  right  to  protect  the 
future  interest.  But  since  the  necessity  of  interposing  these  trus- 
tees for  certain  technical  purposes  was  abolished,  it  has  become  a 
usual  practice  among  conveyancers  to  omit  them.  Consequently, 
under  a  modem  setUement,  it  often  happens  that  a  legal  estate  is 
inddfeasibly  destined  to  unborn  persons,  without  any  person  having 
any  right  to  interfere  at  the  time  when  waste  may  be  committed^ 
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cession  the  State  has  unconditionally  declared  its  purpose  of 
conferring  the  enjoyment  at  a  &ture  time. 

All  other  interests  under  the  concession  are  inchoate 
rights ;  and  according  to  the  above  analysis  they  inay  reside 
in  persons  who  have  righte,  properly  so  called — rights 
which  (as  distinguished  £rom  rights  to  the  enjoyment  pre- 
sent or  future)  may  be  called  rights  to  the  chance  of  enjoy- 
ment ;  or  they  may  reside  in  persons  who  have  no  rights, 
but  a  bare  i^pes  mccessionia  \  or,  lastly,  they  may  be  destined 
to  persons  of  a  certain  description,  but  not  in  existence.     . 

The  only  part  of  the  above  distinction  which  is  necessary 
consists  in  fiiis.  Every  right  must  be  constituted  by  reason 
of  one  or  more  facts  or  events  which  have  happened.  When 
one  or  more,  but  not  all  of  these  events  have  happened,  the 
predicament  may  be  termed  an  inchoate  rufht.  But  the 
particular  division  of  objects  above  made  is  arbitrary.  For 
as  the  rights  of  the  actual  possessor  differ  from  those  of  a 
person  out  of  possession,  but  who  is  entitled  to  be  immedi- 
ately placed  m  possession  (i.e,  permitted  to  exercise  the 
enjoyment),  and  these  again  differ  from  the  rights  of  the 
remainderman  or  reversioner  in  the  predicament  (c),  we 
might  have  confined  the  phrase  complete  right  to  that  of 
the  person  having  right  to  the  present  enjoyment,  or  even 
to  tnat  of  the  owner  in  actual  possession.  Again,  a  right 
to  the  chance  of  future  enjoyment  might  have  been  call^  a 
complete  right  (in  rem).  For  it  is  a  right  in  rem,  having 
also  for  its  subject  a  specifically  determined  thing ;  and  the 
right,  such  as  it  is,  is  perfect  and  needs  no  other  event  to 
consummate  it. 

But  the  division,  as  the  line  of  demarcation  has  been 
above  drawn,  is  important  j  because  it  tallies  in  the  main 
with  an  important  distinction  made  by  some  of  the  more 
important  modem  systems  of  law :  the  distinction,  namely, 
between  what  are  called  vested  rights  and  other  objects 
distinguished  according  to  the  particular  systems  by  various 
names,  but  which  are  often  confounded  together  under  the 
loose  and  misexpressive  name  contingent  inghts. 

In  the  older  JRoman  law  there  is  scarcely  anything  to  be 
met  with  about  contingent  rights.  There  is  scarcely  any 
instance  of  a  disposition  suspending  the  exercise  of  any 
right,  or  by  which  a  right  is  carried  over  on  a  contingency, 
or  is  to  commence  on  a  contingency.  Every  disposition  on 
which  depends  a  right  to  take  effect  at  a  future  time,  seems 
to  have  been  forbidden  absolutely.  It  was  the  prsetoriau 
law  which  afterwards  introduced  substitutions  or  entails.    • 

The  notion  conveyed  by  the  word  '  vested '  is  altogetheff 
historical — a  circumstance  suggested  to  me,  or  of  which  I 
am  reminded,  by  the  chapter  on  '  Vesting '  in  Mr.  Hawkins's 
admirable    book    on     Wills — and    belongs    to    general 
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Pabt  III.    jurisprudence  merely  for  the  reason  that  it  belongs  to  most 

' ' '   modem  systems  of  particular  jurisprudence.    It  originates 

in  the  all-peryading  feudal  tenures.  In  the  language  of 
feudal  lawyers  the  notorious  and  conspicuous  fact  of  the 
person  entitled  being  placed  in  possession  was  called  the 
investiture.  Thereby  as  by  the  putting  on  of  a  palpable 
and  substantial  garment  were  imagined  Xo  be  clothed  one  or 
other  of  the  foUowing  objects  (for  the  metaphor  is  some* 
what  loosely  conceived  and  applied) : — ^viz.  the  naked  in- 
tention of  the  conceding  Sovereign  or  private  grantor ;  the 
bare  right  of  the  person  entitled ;  or  that  person  himself. 

Originally  therefore  '  vesting '  meant  the  completing  of 
the  owner's  right  by  actual  possession.  By  analogy  the 
meaning  has  been  extended  to  rights  other  than  that  of  the 
owner  seized  in  actual  possession ;  and  the  fact  or  event 
which  (either  alone  or  as  the  last  and  crowning  event  with 
others)  completes  the  predicament  to  which  the  law  annexes 
the  right,  is  said  to  *  vest '  the  right.  Thus  ^  vested '  as 
applied  to  a  right  is  nearly  synonymous  with  '  completed.' 
lie  fact  which  vests  the  right  is  called  the  *  investitive 
fact,'  an  expression  which,  for  convenience,  has  been  already 
used  in  these  Lectures. 

That  some  rights  are  termed  '  vested,'  and  others  are  not 
termed  '  vested,'  although  the  facts  or  events  to  which  the 
law  annexes  the  right  have  all  happened,  is  a  circumstance 
which  cannot  be  assigned  to  any  necessary  reason ;  nor  are 
the  rights  or  facts  to  which  the  term  is  applied  the  same  in 
all  particular  systems  of  law,  nor  even  in  different  branches 
of  the  same  system.  For  instance,  as  Mr.  Hawkins  points 
out,  the  term  *  vested '  has  a  different  signification  in  English 
law  when  applied  to  a  legal  remainder  in  real  estate,  from 
what  it  has  when  applied  to  a  legacy. 

The  use  of  the  term  *  vested  rights '  in  particular  systems 
of  law  is  in  fact  arbitrary,  and  the  arbitrary  manner  in  which 
the  term  is  applied  fails  to  be  transparent  only  because  the 
word  '  vest,'  through  its  metaphorical  origin,  has  acquired 
an  air  of  mystery. 

To  pursue  the  account  of  ^  vesting '  into  the  particular 
systems  of  law  would  lead  into  detaik  not  appropriate  to 
the  subject  of  the  course.  When  the  student  approaches 
the  subject  in  the  particular  system  of  law  to  which  he 
may  devote  himself,  I  should  recommend  him  to  keep  these 
two  questions  clearly  and  distinctly  before  him :  1st,  What 
are  the  juridical  effects  which  the  particular  lam  or  the  branch 
of  it  which  he  is  studying  attaches  to  the  circumstance  of 
*  vesting,^— or,  in  other  words,  "What  is  the  nature  of  the 
respective  rights  to  which  the  law  applies  the  expression,  and 
in  what  do  they  differ  from  rights  to  which  the  law  does 
not  apply  the  word  ?  Wherein,  for  instance,  in  English  law 
consists  the  ]^ractical  difference,  or  is  there  any,  between  a 
legacy  to  A..  ^  if  he  EhaLL  attain  twenty-one '  and  a  legacy  to  A. 
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with  a  gift  over  on  his  death  under  twenty-one  ?     Or  does  it       Lbot. 
make  any  difference  if  for  '  A.*  you  read  '  a  person  unborn  *        'Llll. 
and  for  'twenty-one*  read  'twenty-five?'     2ndly.  What    '       '       ' 
are  the  species  of  the  facts,  or  the  expression  of  intention,   Bngiish^iaw! 
which  the  law  construes  as  creating  a  vested  right  ? 

For  the  student  of  English  law,  as  an  introduction  to 
the  thorny  path  which  this  subject  opens  up,  I  shall  select 
one  or  two  of  the  principles  which  have  been  laid  down. 

And  first  I  shall  select  the  criterion  of  what,  in  English 
law,  is  called  a  vested  remainder  as  distinguii^ed  from  a 
contingent  remainder.  But  I  shall  first  remark  that  the 
principal  juridical  effect  of  a  vested  as  distinguished  from  a 
contingent  remainder  is  that  it  is  indefeasible  except  by  the 
expiration  of  the  term  assigned  for  its  continuance.  A  con- 
tingent remainder  was  formerly  defeasible  in  a  variety  of 
ways,  but  cannot  now  be  defeated  (as  formerly)  by  the  act 
of  the  tenant  in  possession.  The  test  of  the  species  of 
events  which  constitute  a  vested  remainder  is  given  by  Feame 
as  follows : — 

'  It  is  not  the  uncertainty  of  ever  taking  effect  in  posses- 
sion that  nudges  a  remainder  contingent ;  tor  to  that,  every 
remainder  in  life  or  in  tail  is  and  must  be  liable ;  as  the 
remainderman  may  die,  or  die  without  issue  before  the  death 
of  the  tenant  for  life.  The  present  capacity  of  taking  effect 
in  possession^  if  the  possession  were  to  become  vacant,  ana  not 
the  certainty  that  the  possession  will  become  vacant  before  the 
estate  limited  in  remainder  determines,  universally  distinguishes 
a  vested  remainder  from  one  that  is  contingent  J  * 

For  example :  If  land  be  given  to  A.  for  life,  remainder 
to  B.  for  life,  B.  has  a  vested  remainder.  But  if  land  be  given 
to  A.  for  life,  and  in  case  B.  survive  A.,  to  B.  and  his  heirs,  B. 
has  a  contingent  remainder.  For,  in  the  latter  case,  if  A,  in 
his  lifetime  left  the  possession  vacant,  there  is  no  person 
who  by  the  terms  of  the  grant  is  entitled  to  fill  it. 

It  will  be  observed  that  a  vested  remainder,  according  to 
English  law,  is  in  the  predicament  (c)  p.  419  supra,  subject 
to  9ie  further  condition  that  the  enjoyment  must  not,  by  the 
express  terms  of  the  concession,  or  private  disposition  made 
pursuant  to  the  conceded  power,  be  postponed  to  a  period 
which  may  outlast  the  estate  on  ihe  determination  of  which 
the  remainder  is  expectant. 

Vested  estates  (other  than  remainders),  accoixiing  to  the 
English  law  of  real  property,  appear  to  correspond  to  the 
above  predicament  (c)  without  tne  fiu*ther  condition  just 
mentioned,  and  this  I  think  comes  to  the  same  thing  as  the 
following  remark  of  Mr.  Hawkins : — '  The  only  definition 
that  can  be  given  of  the  word  "  vested  "  in  English  law  as 
applied  to  future  interests,  other  than  remainders,  is,  that  it 
means  "  not  subject  to  a  condition  precedent ; "  what  amounts 

*  Fearne  on  Contingent  Remainder!,  10th  ed.  vol.  i.  p.  216« 
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estate  rested 
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lent  to  un- 
conditional 
or  transmis* 
Bible. 


Part  III.    to  a  condition  precedent^  the  cases  onl^  can  determine. 

' ^ '   This  remark  applies  both  to  real  and  personal  estate ;  but  the 

rules  as  to  what  expressions  are  construed  to  create  a  vested 
interest  differ  widely  according  to  whether  '  real '  or  '  per- 
sonal '  estate  is  in  question. 

I  Airther  quote  the  following  remarks  of  Mr.  Hawkins 
as  appropriate  not  only  to  explain  the  meaning  of  ^  vested ' 
as  applied;  in  English  law,  to  personal  estate,  but  also  to 
show  the  source  in  the  civil  law  from  which  many  of  the 
distinctions  as  to  vesting,  both  in  English  law  relating  to 
'  personal '  estate,  and  in  other  systems  of  law,  are  derived. 
'The  rules  and  expressions  relative  to  the  vesting  oi 
personal  estate  have  been  derived  in  a  great  meai^ire  ^ora 
the  civil  law.  In  that  system  («ce  Domat.  L.  iv.  Tit.  2, 
Bee.  9)  legacies  not  immediatelv  payable  are  divided  into 
two  classes : — (1)  levies  payable  at  a  future  lime  certain 
to  arrive  (as  to  which,  dies  legati  was  said  eessisae,  though 
not  venme) :  and  (2)  conditional  legacies,  or  legacies  pay- 
able on  an  event  which  might  never  happen.  The  former 
class  were  transmissible  to  the  representatives  of  the  legatee, 
if  he  died  before  the  time  of  payment :  the  latter  were  not. 
'  In  spealdng  of  the  civil  rules,  it  is  natural  to  use  the 
term  "  vested  "  to  denote  the  former  class  of  legacies,  and 
"  contingent "  to  denote  the  latter.  In  the  civil  law,  tliere- 
fore,  "  vested  "  is  equivalent  to  unconditional  and  to  trans- 
missible :  ''  contingent "  is  equivalent  to  conditional  and  to 
non-transmissible, 

'  But  it  is  obvious  that  this  division  is  wholly  inapplic- 
able to  the  English  law  of  legacies,  which  allows  rature 
conditional  interests  to  be  transmitted  to  the  representatives 
of  the  legatee,  and  which  considers  some  kinds  of  conditional 
gifts  as  "  vested  subject  to  be  divested,"  i,e.  subject  to  a 
condition  subsequent  and  not  precedent. ;  By  English  law 
contingent  legacies  may  be  transmissible  (as  a  legacy  to  A., 
if  B.  returns  from  Rome),  and  vested  legacies  may  be  con- 
ditional (as  a  legacy  to  A.,  with  a  gift  over  on  his  death 
under  twenty-one).  To  retain,  therefore,  the  civil  law 
definitions  of  "vested"  and  "contingent"  as  equivalent 
respectively  to  "  transmissible  "  and  ^^  non-transmissible,"  as 
is  done  by  Roper  (Rop.  Leg.  vol.  i.  p.  660,  4th  ed.),  appears 
to  be  fallacious.'* 

The  distinction  above  made  between  complete  and  in- 
choate— vested  and  contingent — ^rights,  will  apply,  with  some 
modification,  to  rights  in  personam  and  to  rights  in  rem 
generally,  as  well  as  to  rights  in  rem  having  a  determinate 
thing  for  their  subj  ect.  But  for  simplicity  as  well  as  because 
the  terms  Wested'  and  'contingent'  are  more  commonly 
applied  in  relation  to  the  enjoyment  of  a  specific  thing  (or 


♦  civil  law 
sense  of 
"  vested  "  not 
applicable  to 
English  law.' 


Hawkins  on  Wills,  p.  222. 


'  Vested  Rights '  in  questions  of  legislation. 
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LIII. 


to  a  universitasy  in  regard  to  which  rights  are  precisely 
similar  to  those  over  a  specifically  determined  thing),  the 
distinction  properly  belongs  to  the  present  part  of  the  course.    ^"^     ' 

Here  may  be  adverted  to  a  meaning  frequently  annexed  'Vesteji 
to  the  expression  '  vested  ri&:hts/  which  is  mentioned  in  a  phnMiBt!^^ 
treatise  'On  the  Use  and  Abuse  of  Political  Terms,'  by  the  fJif^.JJiSi!: 

t   ±     ci»     r^    r^    T        '  *^  tlon*  Of  legit* 

late  Sir  G.  U.  Lewis.  latioa. 

When  it  is  said  that  the  Legislature  ought  not  to  de- 
prive parties  of  their  '  vested  rignts/  fdl  that  is  meant  is  that 
the  rights  styled '  vested '  are  sacred  or  inmolablej  or  are  such 
as  the  parties  ought  not  to  be  deprived  of  by  the  Legisla- 
ture. The  phrase  is  either  purely  an  identical  proposition 
or  begs  the  question  at  issue. 

If  it  mean  that  there  are  no  cases  in  which  the  parties 
are  not  to  yield  to  considerations  of  expediency,  the  propo- 
sition is  manifestly  false,  and  conflicts  with  the  practice  of 
every  Legislature  on  earth.  For  almost  every  public  under- 
taking on  a  considerable  scale,  there  must  be  some  sacrifice 
of  private  convenience.  Parties  have  to  give  up  a  portion  of 
their  powers  of  user  or  exclusion,  receiving  compensation 
according  to  the  provisions  of  the  act  of  expropriation. 

The  expression  '  vested  ri^ht,'  when  used  in  the  above 
connection,  may  mean  that,  m  interfering  with  rights,  the 
Legislature  ought  to  tread  with  the  greatest  possible  caution, 
and  ought  not  to  abolish  them  without  a  great  and  manifest 
preponderance  of  general  utility.  But  in  the  proposition  as 
thus  understood,  it  is  clear  that '  vested '  has  a  sense  difier- 
ent  firom  that  in  which  it  is  used  in  positive  law.  Wherever 
expectations  have  been  raised  in  accordance  with  the  declared 
purpose  and  concession  of  the  State,  to  disappoint  those 
expectations  by  recall  of  the  concession  without  a  manifest 
preponderance  of  general  utility  is  equally  pernicious, 
whether  the  expectation  amounta,  or  does  not  amount,  to 
that  which  according  to  the  particular  system  of  positive 
law  is  a  '  vested  right.' 

StiU  I  apprehend  there  is  a  difference  in  this  point  of 
view  between  expectations  which  are  flights  properly  so 
called,  and  those  which  Consist  of  a  mere  8pes  mocessionis  in 
the  strict  sense  of  the  term.  For  as  such  an  expectation  is 
defeasible  by  the  act  of  a  private  person,  the  expectant  seems 
to  have  no  reason  to  complain  if  he  is  deprived  of  it  by  the 
act  of  the  State.  So  that  an  Act  altering  the  law  of  suc- 
cession, such  as  that  which  in  England  declared  that  in  • 
case  of  death  after  the  date  of  the  Act  the  succession  in 
real  estate  should  go  to  the  heir  of  the  last  purchaser  instead 
of  the  heir  of  the  last  person  seized — or  that  which  in 
Scotland  (186S)  converted  heritable  debts  (as  regards  the 
creditor)  into  moveable  (or  personal)  estate, — seems  not  to 
have  infringed  on  any  sound  principles  of  monds. 
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The  Act  of  1848  (called  the  Rutherford  Act),^  which 
destroyed  the  perpetui^  of  Scotch  entails  by  enabling  the 
heir  in  possession,  with  certain  consents,  to  bar  the  entaili 
stands  on  a  somewhat  diiferent  footing.  Many  of  the 
persons  whose  expectations  it  defeated  had  rights  strictly 
speaking — rights  to  the  chance  of  future  enjoyment — and 
those  rights  were  recognised  by  law,  inasmuch  as  those 
persons  were  necessary  parties  to  any  suit  to  affect  the  en- 
tailed estate.  But  these  expectations  were  so  exceedingly 
remote,  that  the  public  purpose  of  doing  away  with  tiie 
interminable  series  of  interests  was  doubtless  sufficient 
justification  for  this  change  of  purpose  on  the  part  of  the 
Sovereign  Legiskture.* 


Lect. 
LIV. 


Introdaction 
to  the  con- 
sideration of 
TUlett  or  of 
InvwtUive 
and  Divesti- 
tive Facts. 


LECTURE  LIV. 

Introducing  the  subject  of  Titles,  Modes  of  AcqtUsition, 
or  Investitive  and  Divestitive  Facts, 

I  PBOCEED  to  consider  rights  in  rem  in  respect  of  their 
titles :  meaning  by  their  titles,  the  fiicts  or  events  of  which 
they  are  legal  consequences  (or  on  which,  by  the  dispositions 
of  the  law,  they  arise  or  come  into  being),  and  also  the  &ct9 
or  events  on  which,  by  the  dispositions  of  the  law,  they 
terminate  or  are  extinguished. 

In  order  to  connect  what  goes  before  with  the  subject  of 
titles,  it  is  convenient  to  explain  further  what  is  meant  by 
the  expression  previously  employed, '  Concession  of  the  State 
at  a  given  epoch.'  It  has  been  supposed  (p.  406  supra)  that  the 
State  at  a  ^ven  epoch  intimates  its  entire  purpose  in  relation 
to  the  enjoyment,  present  and  future,  of  the  determinate 
thing  which  is  the  subject  of  the  right  in  question. 

We  might  imagine  the  State  to  designate  individually, 
and  by  specific  marks,  certain  individuals  to  the  enjoyment 
present  and  future.  Or  we  might  imagine  the  Legislature 
to  enact  a  statute ;  expressly  reciting  in  its  preamble  the 

*  When,  in  discussing  questions  rdating  to  legislation,  the  term 
*  vested '  is  applied  to  rights  which  the  State  concedes  to  persons  or 
corporations  for  purposes  specially  directed  to  the  general  welfare 
and  not  to  the  benefit  of  individuals,  the  use  of  the  term  is  merely 
begging  the  question  at  issue;  or  else  is  made  with  the  wrong- 
headed,  if  not  consciously  misleading,  intention  of  suggesting  that 
the  rights  in  question  are  on  the  same  footing  as  those  which 
directly  and  specially  concern  individual  expectations ;  and  that 
a  change  on  the  part  of  the  State  in  regard  to  the  purposes  of  its 
concession  inevitablv  conduces  to  the  totally  dissimilar  end  of  inte^ 
ference  with  what,  mr  shortness,  and  to  employ  a  popular  and  not 
entirely  inappropriate  phrase,  may  be  termed  the  tntiituiion  of 
property, — R.  C, 


Titles. 
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provisions  of  a  previous  enactment  (if  any)  relating  to       Lect. 
the  enjoyment^  the  state  of  existing  facts  relevant  to  the        LIY.* 

provisions  of  that  previous  and  of  the  present  enactment/  ' • — 

and  the  general  principles  of  law  relative  to  that  state  of 
circumstances,  having  regard  to  the  provisions  of  the  pre- 
vious enactment; — that  such  statute  should  then  pro- 
ceed to  declare  vrho  are  the  persons  (by  specific  and  indi- 
vidual description)  presently  having  right  to  enjoyment ; — 
that  it  should  describe  the  future  facts  or  events  (either 
certain  or  uncertain)  whereby  that  enjoyment  is  to  termi- 
nate, and  point  out  (either  by  specific  and  individual 
marks,  or  by  general  description,  having  regard  to  facts  or 
events  yet  uncertain,  or  partly  by  both  modes)  the  persons 
who  are  to  have  the  enjoyment  on  the  determination  of 
the  enjoyment  of  the  persons  presently  entitled  thereto, 
and  so  on. 

Nor  is  the  supposition  merely  imaginary.  An  act  of 
the  first  kind  really  takes  place  (so  far  as  relates  to  the 
persons  immediately  taking  under  it)  at  the  instant  when 
a  right  is  constituted  by  direct  grant,  charter,  or  letters 
patent  by  the  Sovereign  or  its  officers  in  that  behalf  duly 
authorised.  An  enactment  of  the  second  kind  is  really 
made  (according  to  English  practice)  at  the  instant  of  the 
confirmation  by  statute  of  an  award  by  Enclosure  Commis- 
sioners :  or,  in  the  case  of  an  Indian  Settlement,  by  the 
final  order  of  the  Revenue  Authority  relating  to  a  specific 
piece  of  land. 

And  what  is  in  these  cases  done  by  explicit  enactment 
is  what  virtually  occiirs  at  every  moment  by  reason  of  the 
implied  purpose  of  the  State  as  intimated  by  a  combination 
of  the  following  indices,  viz. — the  previous  enactments  (if 
any),  the  existing  facts  and  circimistances,  and  the  general 
pnnciples  of  law.  And  that  purpose  is  capable  of  being 
made  clear — constat ^  potentially — ^by  evidence,  that  is  to  say 
by  documents  which  a  Court  of  law  permits  or  orders  to  ble 
produced  and  oral  statements  which  it  permits  to  be  made. 

Now,  80  far  as  any  such  enactment,  simply  and  explicitly, 
designates  persons  individually,  and  by  specific  marks,  to  the 
enjoyment  present  or  future,  these  persons  may  be  said  to 
acquire  right  immediately  from  the  law.  In  all  other  cases 
persons  to  be  benefited  may  be  said  to  acquire  rights  by  a  title. 
Now  although  for  simplicity  and  clearness  the  conces- 
sion of  the  State  has  been  considered  as  relating  specially 
to  the  enjoyment  of  a  specific  thing,  it  is  obvious  that  a 
great  deal  of  what  has  been  said  in  l^at  relation  applies  to 
rights  in  rem  having  no  specific  subject  (person  or  thing), 
and  also  to  rights  in  personam.  And  although  the  observa- 
tions made  at  this  nart  of  the  course  are  specially  directed 
to  titles  as  engendering  and  extinguishing  rights  in  rem^ 
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" 1 '    remarks  whicli  apply  to  titles  generally. 


Order  in 
which  the 
subject  of 
titles  is  to  bo 
treated. 


Having  made  those  pre&tory  remarks^  I  shall  proceed, 
having  regard  specially  to  rights  in  rem,  to  the  leading 
distinctions  between  utiles;  and  conclude  the  subject  of 
titles  by  a  consideration  seriatim  of  certain  titles  which, 
being,  m  some  shape  or  other,  found  in  every  system,  are 
appropriate  matter  for  General  Jurisprudence. 

Of  the  titles  thus  to  be  considered  simply  and  seriatim , 
the  following  are  the  principal : 

1st.  The  acquisition  of  jiW  in  rem  by  occupancy :  i.e.  by 
the  apprehension  or  occupation  of  a  thing  which  has  no 
owner,  with  the  purpose  of  acquiring  it  as  one's  own.  (We 
might  take  a  thing  having  already  an  owner,  with  the  pur- 
pose of  acquiring  it  as  our  own.  But  in  that  case  the  right 
which  we  acquire  is  a  diiferent  right ;  that  which  is  called  a 
riffht  of  possession,  a  nght  availing  against  all  the  world 
except  the  owner  of  the  subject.) 

2ndly.  The  acquisition  of  jus  in  rem  by  labour :  i.e.  by 
labour  expended  on  a  subject  which  has  no  previous  owner, 
or  even  on  a  subject  which  has.  For  there  aje  various  cases 
in  which  a  party  acquires  a  right  in  a  thing  belonging  to 
another,  by  labour  employed  upon  it ;  for  instance,  in  the 
Roman  Law  by  ^ecifisation,  that  is,  by  giving  it  a  new  form. 

3rdly.  The  acquisition  oijus  in  rem  by  ciccession :  that 
is  to  say,  through  the  medium  of  a  thing  of  which  the 
party  is  owner  already;  as  in  the  case  of  land  washed 
-away  and  joined  to  one's  own  land,  or  the  fruits  arising 
from  one's  own  land. 

4thly.  The  acquisition  of  jus  in  reni  by  occupancy  or 
labour,  combined  with  accession. 

6thly.  The  various  modes  of  acquiring  y««  in  rem  whicli 
fall  under  the  generic  name  of  title  by  alienation :  meaning 
by  alienation,  the  intentional  and  voluntary  transfer  of  a 
right  (or  of  a  fraction  of  a  right)  by  the  party  in  whom  the 
right  resides,  to  another  party. 

6thly .  The  acquisition  of  jus  in  rein  by  prescriptioa : 
the  consideration  of  which  will  involve  a  previous  consider- 
ation of  the  so-called  rigM  of  possession, 

7thly  and  lastly.  Such  modes  of  losing  rights  as  are 
not  involved  by  implication  in  modes  of  acquiring  them. 
For  as  every  mode  of  acjjuisition  is  not  derived  from  a  pre- 
existing title,  so  may  a  title  end  without  engendering  anotier. 
Occupancy,  for  example,  is  not  a  title  derived  from  a  pre- 
vious title.  And  so,  where  absolute  property  terminates  hy 
the  annihilation  of  its  subject,,  or  by  reverter  to  the  State, 
not  considered  as  a  trustee  for  a  private  person  or  persons, 
the  mode  by  which  the  owner  loses  his  right  is  not  at  the 
same  time  a  title  to  a  right  in  another. 


Titles, 

In  considering  the  titles  to  which  I  have  now  adyerted, 
I  shall  commonly  assimie  that  the  right  which  is  the  subject 
of  the  acquisition  or  loss,  is  absolute  property,  or  dominion 
strictly  so  called,  oyer  a  singular  or  particular  thing  in  the 
proper  acceptation  of  the  name :  noting  from  time  to  time, 
as  I  may  see  occasion,  the  effect  of  any  title  in  engen- 
dering or  extinguishing  rights  which  are  not  rights  of  that 
class  or  description. 
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LEOTUKE  LV. 

THUS, 

OoNSiDEKBD  with  reference  to  the  modes  wherein  they       Lect. 
respectively  begin,  or  wherein    the   entitled  persons  are         LV. 
respectively  invested  with  them.  Rights  maybe  divided  into 
two  kinds. 

1.  Some  are  conferred  by  the  law,  upon  the  persons  in- 
vested with  them,  through  intervening  facts  to  which  it 
annexes  them  as  consequences. 

2.  Others  are  conferred  by  the  law  upon  the  persons 
invested  with  them,  immediately  or  directly :  that  is  to  say, 
not  through  the  medium  of  any  fact  distinguishable  from 
the  law  or  command  which  confers  or  imparts  the  right. 

The  only  rights  which  arise  &om  laws  immediately  are   Rights  tn 
of  the  class  of  rights  which  are  strictly  personal  privileges.      oSuiT^^^ 

And  here  it  is  to  be  observed,  that  every  privilege  pro- 
perly so  called  is  a  strictly  personal  privilege :  that  is  to 
say,  an  anomalous  right  (or  an  anomalous  immimit^  from 
duty)  conferred  by  a  law  (also  called  a  privilege^  on  a 
specifically  determined  person  (individual  or  complex),  as 
being  that  very  person.  For  example :  A  monopoly  granted 
to  Styles,  as  being  the  individual  Styles,  is  a  strictly  per- 
sonal privilege :  it  is  given  to  the  very  individual,  as  being 
the  very  individual,  and  therefore  is  not  assignable  or  trans- 
missible to  his  representatives.  A  monopoly  granted  to  a 
corporate  body,  as  being  that  very  body,  is  also  a  personal 
privilege.  For  it  is  not  exercisable  by  any  but  tne  com- 
plex person  to  whom  it  is  granted  specifically. 

Certain  so-called  privileges  indeed  are  privilegia  rei,  or 
privileges  conferred  on  a  praedium,  meaning  thereby  a  privi- 
lege conferred  on  its  successive  owners  or  occupants  as  being 
such  owners  or  occupants.  And  of  privileges  conferred 
upon  persons  not  as  bemg  owners  or  occupants  of  specifically 
determined  pr<Bdia,  some  are  transmissible  and  assignable 
to  tiie  heirs  and  alienees  of  the  grantees,  and  are  not  ex- 
clusively exercisable  b^  the  very  grantees  themselves. 

But,  strictly  speaking,  a  pnviUgium  rei  (or  a  privilege 
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Part  III.  granted  to  the  occupants  of  a  ^y^n  prcsdivm)  is  not  a  privi- 
^  -  ■  I  ■  -'"^  lege.  It  is  not  granted  to  t£e  parties  as  being  those  very 
parties,  but  as  being  persons  of  a  given  class,  or  as  being 
persons  who  answer  to  a  given  generic  description ; — as 
being  owners  or  occupants  of  the  prcedium  or  parcel  of  land, 
whereon,  by  an  ellipsis,  the  privilege  is  said  to  be  conferred. 

Though  the  class  of  persons  entitled  in  succession  is 
comparatively  narrow,  the  right  may  be  likened  to  those 
anomalous  rights  which  are  occasionally  granted  to  exten- 
sive classes  of  persons :  as,  for  example,  to  soldiers,  to  in- 
fants, or  to  married  women. 

A  so-called  personal  privilege  transmissible  to  heirs  or 
assigns,  is,  in  so  far  as  it  is  so  transmissible,  in  the  same 
predicament  with  a  privUegium  7'ei.  In  respect  of  the  per- 
son to  whom  it  is  fii*st  granted,  it  may  be  deemed  a  privi- 
lege, being  granted  to  a  party  specifically  determined  as 
bearing  his  individual  or  specific  character.  But,  in  respect 
of  the  heirs  of  that  person,  or  in  respect  of  the  persons  to 
whom  he  may  assign  it,  it  is  not  a  privilege  properly  so 
called.  The  law  confers  it  upon  them,  not  as  being  speci- 
fically determined  persons,  but  as  being  persons  of  generic 
descriptions  or  classes ;  that  is  to  say,  as  being  the  persons 
wHo  answer  to  the  description  of  his  heirs,  or  alienees. 
And,  accordingly,  although  the  first  grantee  may  acquire  by 
the  law  directly,  it  is  impossible  (as  I  shall  show  imme- 
diately) that  his  heirs  or  alienees  should  take  from  the  law 
without  the  intervention  of  a  title. 

The  essence  of  a  privilege  properly  so  called,  is  this : 
that  the  eccentric  or  anomalous  right  is  conferred  on  a 
specific  person,  not  as  belonging  to  a  class  of  persons,  but  as 
bearing  the  specific  character  peculiar  to  him  or  it. 

Now  a  privilege  properly  so  called  may  be  conferred  by 
the  law  (privilegium;  which  confers  it  directly :  that  is  to 
say,  without  the  intervention  of  a  fact  distinguishable  from 
the  law  itself.  Or  it  mai/  be  conferred  through  a  title.  For 
example :  The  law  may  grant  a  privilege  to  a  person  now  an 
infant  in  case  he  shall  come  of  age,  on  which  supposition, 
the  privilege  will  not  vest  unless  the  infant  come  of  age ; 
and  the  fact  of  his  coming  of  age,  is  therefore  a  title,  or 
investitive  fact,  necessary  to  the  consummation  of  the  right 

But  where  a  right  is  not  properly  a  privilege,  (or  is  not 
conferred  on  a  specific  person  as  being  that  specific  person,) 
the  right  arises  of  necessity  through  a  title,:  througn  a  fact 
distinguishable  from  the  law  conferring  the  right,  and  to 
which  the  law  annexes  the  right  as  a  consequence  or  effect. 
For  example :  If  you  acquire  by  occupancy,  or  by  alien- 
ation, or  by  prescription,  you  do  not  acquire  as  being  the 
individual  you,  but  because  you  have  occupied  the  subject, 
or  have  received  it  from  the  alienor,  or  have  enjoyed  it  ad- 
versely for  a  given  time,  agreeably  to  the  provision  of  the 
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,  •     •  •  •  ^^  T 

r  ■  r  »  ■  • 

rule  of  law  whicb.  annexes  the  right  to  a  fisict  of  that  de-       Leot. 
scription.  '        ^^*    ^ 

And  the  same  may  be  said  of  the  privileges  improperly  ' 

so  called,  which  are  either  privUegia  rei  (or  privileges  an- 
nexed to  pr<sdia)j  or  are  so-styled  personal  privileges  passing 
to  heirs  or  alienees.  It  is  as  being  the  occupant  of  the  things 
and  not  as  being  the  very  person  who  then  happens  to  oc- 
cupy it,  that  the  occupant  of  the  thing  acquires  the  so-called 
privilege.  And  it  is  as  being  the  heir  or  the  alienee  of  the 
iirst  grantee,  and  not  as  bein^  the  very  person  who  is  heir 
or  abenee,  that  the  heir  or  alienee  of  the  iirst  grantee  takes 
the  privilege  inis-styled  personal. 

In  short,  wherever  the  law  confers  a  right,  not  on  a  spe- 
cific person  as  being  such,  the  law  of  necessity  confers  the 
right  through  the  intervention  of  a  title.  For,  by  the  sup- 
position, the  person  entitled  is  not  determined  by  the  law 
through  any  mark  specifically  peculiar  to  himself. 

It  is  manifest  that  duties,  as  well  as  rights,  may  arise  DutieB  as 
from  the  law  immediate  oi  m&j  arise  from  the' law  through   may  aria?**'* 
the  intervention  of  fects  to  which  the  law  annexes  them. 

Where  the  duty  is  relative,  it  arises  from  the  very  fact 
which  engenders  the  corresponding  right.  Consequently, 
If  the  rig&t  be  a  privilege  properly  so  caUed,  the  relative 
duty,  a^  weU  as  the  right,  may  arisi  from  the  law  immedi- 
atelv.  If  the  right  arise  from  a  title,  the  relative  duty  as 
well  as  the  right  must  arise  from  a  title  also. 

In  tlie  case  of  absolute  duties,  the  duty  may  either  be 
imposed  on  a  specified  person  as  such,  or  may  be  imposed 
on  a  person  through  an  inters^ening  fact.  In  the  first  of 
those  cases,  the  duty  may  be  imposed  by  the  law  immedi- 
ately or  directly.  In  the  latter  of  those  cases,  the  fact 
through  which  the  law  imposes  the  duty  may  also  be  styled 
a  title,  I  apply  the  term  title  to  every  fact  whatever, 
through .  whicn  the  law  confers  or  extinguishes  a  right,  or 
imposes  or  exonerates  from  a  duty. 

What  has  been  said  of  rights  and  duties  in  respect  of 
their  commericemeiit,  will"  apply  to  rights 'and  duties  in  re- 
spect of  their  termination.  For  a  right  or  a  duty  inay  ter- 
minate by  a  specific  provision  of  the  law  exclusively  appli- 
cable to  the  specific  instance :  on  which  supposition,  it 
may  be  said  to  terminate  by  the  mere  operation  of  law. 
Or  the  right,  or  the  duty,  may  terminate  through,  or  in  con- 
sequence of,  a  fact  to  which  .the  law  has  imparted  that 
extinctive  effect.  On  which  supposition,  the  right  or  duty 
may  be  said  to  terminate  through,  or  in  consequence  of,  a 
title. 


I  will  now  briefly  advert  to  the  functions  of  Titles :  and  Functious  ct 

•^  .    title*. 
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Part  III.    to  the  reasons  why  fiicts  of  some  kinds  are  selected  to  serve 
' • '   as  titles,  in  preference  to  facts  of  other  Mnds. 

It  is  impossible  that  every  right  and  duly  should  he 
conferred  and  imposed  by  the  law  inmiediately.  For,  ob 
that  supposition,  there  must  he  as  many  systenis  of  law  as 
there  are  individuals  in  the  community. 

It  is  only  in  comparatively  few,  and  comparatively  un- 
important cases  that  rights  or  duties  can  he  created  or  ex- 
tinguished by  the  mere  operation  of  the  law.  GeneraUy 
speaking,  rights  must  be  conferred  and  extinguished,  and 
duties  imposed  or  withdrawn,  through  tities. 

Titles  are  necessary,  because  the  law,  in  conferring  and 
imposing  rights  and  duties,  and  in  divesting  them,  neces- 
sanly  proceeds  on  general  principles  or  maxims.  It  confers 
and  imposes  on,  or  divests  from,  persons,  not  as  being  spe- 
cifically determined,  but  as  belonging  to  certain  chi£»e8. 
And  the  titie  determines  the  person  to  the  class. 

But  though  the  facts  which  serve  as  tities  mark  the 
beginnings  and  endings  of  rights  and  duties,  it  is  not  (gene- 
raUy  speaking)  for  that  reason  only  that  the  law  imparts  to 
those  facts  their  creative  and  extinctive  effects. 

Independently  of  a  given  titie  serving  as  such  a  mark, 
there  is  generally  another  reason  why  it  is  selected  as  a 
title :  a  reason  founded  on  utility,  partial  or  general,  well  or 
ill  understood.  It  is  deemed  expedient  that  the  given  &ct 
should  perform  the  functions  of  a  titie,  in  preference  to 
other  fects,  which,  as  mere  marks,  might  perhaps  perform  the 
functions  equally  well. 

For  example :  Considering  a  titie  as  a  mere  mark  deter- 
mining the  commencement  of  a  right,  it  would  be  utterly 
indifferent  whether  a  man's  lands  and  goods  passed  on  his 
decease  to  his  children  or  to  his  remoter  relations.  But  for 
certain  reasons,  founded  on  obvious  utility,  his  lands  and 
goods  generally  pass  to  his  children  in  preference  to  his 
remoter  relations. 

?r1tidJS  on  Bentham,  in  the  Traitia  de  Ugislation,  objects  to  the 

the  word  word  *  title,'  that  though  it  denotes  the  facts  to  which  the 
law  annexes  rights,  it  does  not  commonly  denote  the  facts 
through  which  the  law  puts  an  end  to  rights. 

Another  objection  to  the  word  ^  titie '  is,  that  it  is  not 
applicable  to  facts  considered  as  engendering  or  extinguish- 
ing dutieSj  relative  or  absolute.  Where  the  duty  is  remtive, 
perhaps  a  term  is  scarcely  necessary,  as  the  relative  duty 
arises  necessarily  from  the  feet  which  engenders  the  corre- 
sponding right.  But  where  the  duty  is  absolute  there  is 
need  of  some  generic  expression  for  facts  which  engender  or 
extinguish  duties.  The  word  ^  title '  does  not  serve  the  pur- 
pose  :  we  hardly  speak  of- a  title  to  a  burthen  or  duty. 
The  same  objections  apply  to  the  term  modus  acgmrendi 


title. 


Titles,  4; 

or  mode  of  acqumtion  which  is  emjAoyed  by  the  modem       Lect. 
Civilians,  and  oy  all  the  legal  systems  which  are  mainly        LV. 
derivatives  of  the  Roman  law.    We  cannot  talk  of  acquirinff   "       • 
a  duty,     * 

Bentham,  to  obviate  the  inconvenience  of  this  defective 
nomenclature,  suggests  the  following  terms.  He  proposes 
to  call  every  &ct  whatever,  by  whiSi  a  right  or  a  duty  is 
en^ndered  or  extinguished,  a  dispositive  fact.  These  dispo- 
sitive facts  he  divides  into  investitive  and  divestitive,  mean- 
ing by  investitive,  facts  which  give  commencement  to  rights 
and  duties ;  by  divestitive,  &cts  which  put  an  end  to  rights 
or  duties.  Investitive  facts,  again,  he  divides  into  coUative 
and  impositive,  collative  beinpr  such  as  omifer  rights,  imposi- 
tive  such  as  impose  duties.    IJivestiu>o  iacts  he  distin* 

r'shes  into  destructive  or  privative,  and  exonerative,  meaning 
the  former,  facts  wluch  put  an  end  to  rights;  by  the 
latter,  those  which  extinguish  or  relieve  from  duties. 
These  arranged  in  a  tabular  form  are  as  follows : — 

Dispositive 

i 


I  I 

Investitive  Divestitive 

I  I 

Collative.    Impositive.  Destitutive.    Exonerative. 

Privative. 

It  mav  be  doubted  whether  this  multitude  of  expres-  Promoted  v 
sions  is  of  much  use,  and  there  are  some  objections  even  to  extraded^' 
these  terms.     It  appears  convenient  to  use  the  conmion   meaning, 
term  title  in  the  large  sense  annexed  to  it  in  these  Lectures, 
as  meaning  any  fact,  by  the  intervention  of  which  the  law 
invests  or  divests  a  right,  or  imposes  or  withdravrs  a  duty. 

Blackstone  himself  often  seems  to  use  title  to  designate 
a  fact  which  ends  a  right  as  well  as  one  which  be^s  it,  so 
that  the  large  import  here  g^ven  to  the  term  would  not  to  a 
great  extent  shocK  established  usage. 

It  is  remarkable  that  the  Roman  lawyers  have  scarcely 
any  settled  generic  name  for  investitive  or  divestitive  facets. 
They  generally  employ  some  kind  of  circumlocution.  Even 
the  phrase  modus  acquirendi  was  not  theirs,  but  devised  by 
the  modem  Civilians. 

'  The  word  titulus  in  Roman  law,  is  not  at  all  equivalent 
to  title  in  the  English.  It  is  not  a  mode  of  acquisition, 
but  a  part  only  of  a  complex  mode  of  acquisition ',  and  even 
in  that  narrower  sense  it  is  only  apphed  in  a  few  caseSj 
namely  certain  cases  in  which  rignts  are  acquired  by  tra- 
dition and  by  prescription. 

A  titie  may  often  be  separated  into  two  distinct  fftcts  or 

sets  of  facts — an  antecedent  and  a  consequent ;  and  then 

vs 
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PabtIII.  titiUtu  is  the  name  ^ven  to  the  antecedent  part,  modui 
^  -  .  » . — '  acguirendi  to  the  residue  or  consequent  part.  The  word 
-  titre  in  the  French  law  is  always  understood  in  the  same 

sense  as  tituhu  in  the  Roman  law.    It  never  means,  at  with 

us,  mode  of  acquigition. 


Lmt. 
LVI. 


Titles  dls- 
tlnfulshed 
Into  almple 
and  eomplex. 
But  really 
always  com« 
plez. 


Oompouent 
elements  of  a 
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Titles  continued. 

Titles  (or  the  fEicts  through  which  the  law  confers  and  di- 
vests rights,  or,  through  wnich  the  law  imposes  and  with- 
draws duties)  are  divisible  into  simple  and  complex, 

A  title  mav  consist  of  a  fact  which  is  deemed  one  and 
indivisible,  and  is  said  to  be  simple.  Or  a  title  may  consist 
of  a  fEict  which  is  not  deemed  one  and  indivisible,  but  is  es- 
teemed a  number  of  single  and  indivisible  facts  compacted 
into  a  collective  whole,  and  may  then  be  called,  complex.* 
Every  title  is  really  complex.  In  the  case,  for  example, 
of  acquisition  by  occupancy,  (which  perhaps  is  the  least 
complex  of  all  titles),  the  title  consists,  at  the  least,  of 
three  distinguishable  facts :  namely,  the  negative  fact  that 
the  subject  occupied  has  no  previous  owner ;  the  positive 
fiEict  of  tne  apprehension  or  taking  possession  of  the  subject ; 
and  the  intention,  on  the  part  of  the  occupant,  of  appro- 
priating the  subject  to  himself — animus  rem  sibi  hdbendh 

Nay,  each  of  the  simpler  facts  into  which  a  title  deemed 
simple  is  immediately  resolvable,  may  itself  be  resolved  into 
feusts  which  ai*e  still  more  simple  or  elementary.  The  nega- 
tive fact,  for  example,  that  the  thing  acquired  by  occupancy 
is  res  nullius,  is  the  absence  or  negation  of  that  multitude 
of  facts  which  are  imported  by  the  positive  fact  of  a  thing 
being  owned  already.  And  the  fact  of  taking  possession, 
or  the  animus  rem  sibi  habendi,  is  also  resolvable  into  a 
number  of  facts  which  it  would  take  a  long  treatise  to  dis- 
tinguish and  describe. 

•The  terms  simple  and  complex,  as  aj^plied  to  titles,  are, 
therefore,  merely  relative.  A  so-called  simple  title  is  a  title 
consisting  of  parts,  which,  for  the  purpose  contemplated  by 
the  speaker,  it  is  not  necessary  to  distinguish :  whilst  a  so- 
called  complex  title  is  a  title  consisting  of  parts,  which,  for 
the  same  purpose,  it  is  necessary  to  consider  separately. 

According  to  Bentham,  in  his  ^  Vue  gSn^rale  (Ttm  Corps 


*  Bentham,  Trattest  vol.  i.  p.  278. 


...3 


Titles.  43  j 

de  Droit  J  the  distioguisliaHe  facts  wliicli  constitute  a  com-       Lbgt.  ^ 
plex  title,  are  divisible,  in  some  cases,  into  *  principal  *  and        LVI. 
^  accessory,^    Looking  at  the  rationale  of   the   distinction   "  ^ 

which  he  seems  to  have  in  view,  (and  which  is  a  distinc-  pr"SiSi*an* 
tion  of  great  practical  moment),  the  terms  essential  or  in-  a-tccsaorjr. 
tnnsiCf  and  accidental  or  adventitious y  would  be  more  sig- 
nificant than  principal  and  accessory. 

The  rationale  of  the  distinction  appeal's  to  be  this : 

As  it  was  remarked  in  the  preceding  Lecture,  there  are 
generally  certain  reasons,  derived  from  the  nature  of  the 
fact  which  serves  as  a  title,  why  such  or  such  a  right  or 
duty  should  be  annexed  to  that  fact  rather  than  anomer,  or 
why  that  fact  rather  than  another  should  divest  such  or 
such  a  right  or  duty. 

Now  it  may  happen,  that,  looking  at  the  reasons  or  pur- 
poses for  whicn  a  given. right  is  annexed  to  a  given  title,  all 
the  facts  of  which  the  title  is  constituted  are  of  its  very  es- 
sence. Or  it  may  happen  that  some  of  those  facts\  are  not 
of  the  essence  of  the  title :  that  is  to  say,  it  would_be  con- 
sistent with  those  reasons  or  purposes  for  the  ri^ht  to  arise 
through  the  supposed  title,  although  the' facts  in  question 
were  not  constituent  parts  of  it.    , 

For  example :  Looking  at  the  reasons  for  which  a  con- 
vention is  made  legally  oWigatory,  or  for  which  le^l  rights 
and  duties  are  conferred  and  imposed  on  the  parties  to  the 
agreement,  a  promise  %  the  one  party,  imd  an  acceptance 
of  the  promise  by  the  other  party,  are  of  the  essence  of  the 
title.       ^  -  ' 

But  in  certain  cases,  a  convention  is  not  legally  binding, 
unless  the  promise  be  reduced  to  writing,  and  the  writing 
be  signed  oy  the  prbmissor:  or  unless  the  promise  be 
couched  in  a  writing  of  a  given  form :  or  (generally)  uiiless 
the  contracting  parties  observe  some  solemnity  which,  has 
no  necessary  connexion  with  the  promise  and  acceptance. 

Now,  though  the  given  solemnity,  let  it  be  what  it  may, 
is,  in  all  such  cases,  a  constituent  part  of  the  title,  it  is  not 
of  the  essence  of  the  title.  The  right  and  duty  might  arise, 
(consistently  with  the  reasons  for  which  conventions  ge- 
nerally, or  conventions  of  the  particular  class,  are  made 
obligatory),  althougfh  the  solemnity  were  no  portion  of  the 
title.  The  solemnity  may  be  convenient  evidence  of  that 
which  is  essential  to  the  title,  but,  though  it  is  a  part  of 
the  title,  it  is  not  necessarily  such.  Where  this  is  the  case, 
the  several  facts  into  which  the  title  is  resolvable  may  be 
divided  into  essential  and  accidental,  intrinsic  and  advenH- 
tiouSf  or  (in  the  language  of  Bentham)  principal  and  acces^ 
sory.  The  facts  wnich  are  essential  or  principal  are  parts 
of  the  title,  because  they  are  absolutely  necessary  to  the 
accomplishment  of  the  purposes  for  which  the  right  is 
annexed  to  the  title  by  the  lawgiver, 
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Part  III.  But  the  facts  which  are  accidental  or  acoessoiy,  aie 
constituent  parts  of  the  title,  not  because  they  are  necemary 
to  the  accomplishment  of  those  purposes,  out  for  some 
reason  collateral  or  subsidiary  to  those  purposes. 

For  the  sake  of  simplicity,  let  us  connne  ourselyes  to 
titles  considered  as  investing  with  rights. 

Where  some  of  the  elements  of  a  title  are  accidental  or 
accessory,  they  (generally  speaking)  are  merdy  subservient 
to  the  essential  or  principal  parts  of  it.  For  example: 
They  serve  as  evidence,  prea|>pomted  by  the  law,  that  that 
which  is  substantially  the  title  has  happened.  This  is  the 
case,  wherever  tradition  or  delivery  of  tne  subject,  or  a  writ- 
ing  with  or  without  seal,  or  an  entry  or  minute  of  the  &ct 
in  a  register,  or  any  other  solemnity  of  the  like  nature,  is  a 
constituent  part  of  a  valid  alienation  of  a  thing  of  a  given 
class. 

The  invalidity  or  nullity  of  the  title,  in  case  the  evi- 
dentiary fact  be  not  a  consntuent  part  of  it,  is  the  sanction 
of  the  rule  of  law  by  which  the  evidence  is  required.  But 
it  is  clear  that  the  rule  of  law  might  be  sanctioned  otherwise. 
For  example :  The  absence  of  the  given  solemnity,  instead 
of  nullifying  the  title  (or  being  made  a  presumption,  yierwe^ 
de  jure,  that  the  title  had  not  accruea),  might  be  made  a 
presumption  pnnid  facie :  that  is  to  say,  a  presumption 
which  the  party  insisting  on  the  title  might  be  at  liberty  to 
i*ebut,  by  explaining  the  reason  why  the  prescribed  solem- 
nity had  not  been  observed,  and  oy  producing  evidence, 
other  than  the  pre-appointed  solemnity,  that  the  title  had 
accrued. 

Or  the  absence  of  the  given  solemnity  might  be  visited 
on  the  party  bound  to  observe  it,  not  by  nullifying  his  title, 
but  by  punishing  him  with  a  pecuniary  fine. 

And,  on  eitner  of  these  suppositions,  the  prescribed  so- 
lenmity,  though  still  prescribed  or  exacted,  would  not  he 
indispensable  evidence  of  the  substance  of  the  title,  or  (what 
is  the  same  thing)  would  not  be  a  constituent  part  of  the 
title.  For  it  is  manifest,  that,  wherever  an  evidentiary  &ct 
is  indispensable  evidence  of  a  given  title,  that  evidentiary 
£[ict  is  a  component  part  of  the  title,  although  it  is  not  an 
essential  part,  but  is  merely  an  accidental  or  adventitious 
one. 

Now  the  elements  of  a  title  which  are  non-essential  or 
accidental,  although  (generally  speaking)  merely  subservient 
to  the  essential  parts  of  it,  are  sometimes  merely  collateral, 
and  in  no  respect  subservient  to  its  essential  or  principal 
parts.  They  are  entirely  foreign  to  the  reasons  or  purposes 
for  which  the  right  in  question  is  annexed  by  the  law  to 
the  title. 

This,  for  example,  is  the  case,  wherever  a  deed  or  other 
fvriting  is  indispensable  evidence  of  the  title,  and  wh^re 
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vmoreoyer  the  writmg  is  not  admissible  evidence,  in  case  a 
stamp  was  not  affixed  to  it  when  the  alleged  title  arose. 
Such  is  the  case  with  a  policy  of  insurance.  In  this  instance, 
the  stamp  is  made  a  part  of  the  title,  not  because  it  has  any 
connection  with  the  essentials  or  substance  of  the  title,  but 
to  secure  the  due  payment  of  a  given  tax. 

And  here,  agam,  the  distinction  between  the  essentials 
and  the  accidentals  of  the  title  is  glaring  and  manifest. 

The  nullity  or  invalidity  of  the  title,  in  case  the  stamp 
be  not  affixed  when  the  alleged  title  arises,  is  the  sanction 
of  the  law  which  imposes  the  tax.  But  it  is  clear  that  the 
law  imposing  the  tjuc  might  be  sanctioned  otherwise :  as, 
by  a  fine.  £i  some  cases  the  law  imposing  a  tax  on  a  deed 
or  evidentiary  instrument  is  sanctioned  in  the  manner  which 
is  now  suggested.  Although  the  duty  ought  to  have  been 
paid,  and  Qie  stamp  affixed  to  the  evidentiary  instrument, 
when,  or  immediately  after,  the  alleged  title  arose,  still  the 
instrument  is  admissible  evidence  of  the  title,  if  a  tax  and 
penalty  be  paid,  and  a  stamp  be  affixed  to  the  mstrument, 
subsequently  to  the  time  prescnbed  for  those  purposes. 
And,  in  this  case,  the  payment  of  the  tax,  though  stiU 
requisite,  is  no  part  of  the  title. 

In  the  preceding  Lecture,  it  was  observed  that  wherever 
a  right  or  duty  commences  or  is  ended  through  a  law  vnthout 
the  intervention  of  a  fact  distinct  from  the  law  itself,  the 
right  or  duty  may  be  said  to  arise  or  be  extinguished  by  the 
law,  immediately  or  directly;  or  ipso  jure.  But  in  the 
language  of  our  own  law,  and  of  other  particular  systems 
of  positive  law,  these  and  the  like  expressions  are  not  used 
wim  this  meaning,  but  in  senses  totallv  different,  and  which 
may  be  called  improper  applications  or  the  expressions. 

These  improper  apphcations  may  be  reduced,  I  think, 
to  two. 

First,  in  some  cases  of  title,  the  title,  or  one  or  more  of 
the  sevei^  &cts  constituting  the  title,  is  some  act  done  by 
the  person  entitled.  But  in  other  cases  of  title,  neither  the 
title,  nor  any  of  the  several  facts  constituting  the  title,  is  an 
act  done  by  that  person.  Now  where  the  title  is  in  this 
latter  predicament,  the  ri^ht  or  duty  has  been  said  to  arise, 
or  to  be  divested  or  withdrawn,  '  lege  immediate ;  *  '  ipso 
jure ; '  'by  act  or  operation  of  law ;*  and  so  on-:  These  and 
the  like  expressions  really  denoting  (not  that  the  right  or 
duty  is  invested  or  divested  without  the  intervention  of  any 
title,  but)  that  the  title,  by  which  the  right  or  duty  is  in- 
vested or  divested,  does  not  consist  of  or  comprise  any  act 
of  the  invested  or  divestej  person. 

For  example :  According  to  the  Roman  law,  heirs  of  cer- 
tain classes,  whether  they  be  heirs  ex  testamento,  or  heirs  ah 
intestate,  are  not  neirs  completely,  imless  they  accfij^t  the 
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Pabt  III.    heritage.    And,  accordingly,  such  heirs  are  styled  voluntary. 

' » — — '    or  are  said  to  acquire  by  their  own  act.    But  on  heirs  of 

other  classes,  the  inheritance  devolyes,  whether  they  wish 
it  or  not,  on  the  decease  of  the  testator  or  intestate,  without 
an  act  of  their  own.  And,  accordingly,  such  heirs  are  s^led 
necessary  (or  heirs  necessitated  or  obliged  to  take),  and  are 
said  to  take  the  heritage  ipBO  jvrej  or,  as  we  should  say,  by 
mere  ojjeration  of  law. 

Again  Blackstone  sajs,*  that  purchase  or  perquisitio  is 
distinguished  from  acquisition  by  right  of  blood,  and  is  made 
to  include  all  modes  of  acquisition  except  inheritance ; 
because  in  this  last  case  the  title  is  vested  i^  the  party,  not 
by  his  own  act  or  agreement,  but  by  simple  operation  of  law. 
Tliis  is  clearly  a  mistake  :^  for  according  to  the  law  in  Black- 
stone's  time  (and  still  according  to  the  strict  theory  of  law) 
the  estate  where  it  consisted  of  land  in  possession  did 
not  vest  until  entry.  .  The  principle  has  been  of  little  prac- 
tical importance  since  the  change  in  the  law  of  intestate 
succession  (3  &  4  W.  IV.  c.  100 ;  22  &  23  Vict.  c.  35,  sees. 
10  &  20)  which  makes  seizin  of  the  heir  unnecessary  in 
order  to  the  transmission  of  the  right  to  his  own  heirs  ab 
intestato.  By  the  law  of  Scotland  a  new  seizin  Tor  infeft- 
meut)  by  the  heir  is  necessary  in  order  completely  to  vest 
the  succession  in  him  to  the  effect  of  rendering  his  estate 
liable  to  succession  duty :  Lord  Advocate  v.  Stevenson,  House 
of  Lords,  February  ]  860. 

In  English  law  by  the  operation  of  the  17th  section  of 
the  Statute  of  Frauds  acceptance  of  the  goods  sold  is  in 
some  cases  part  of  the  title  to  the  various  rights  and  duties 
consequent  upon  sale.  The  acceptance  is  a  determination 
of  the  will  on  the  part  of  the  purchaser,  with  the  intention 
of  keeping  the  goods  as  his  own. 
dh»tingu?8h  Secondly.  Another  improper  application  of  the  expres- 

kriown  titiea.  s^^ns  in  (juestion  seems  to  be  this; 

Certain  classes  of  titles,  or  of  modes  of  acquisition,  have 
concise  names:  as,  for  example,  'occupancy,'  'alienation,' 
'  prescription,'  and  so  on. 

But  other  classes  having  no  concise  names,  and  not  being 
expressible  without  long  circumlocutions,  they  are  commonly 
lumped  up  together,  and  opposed  to  the  classes  which  have 
such  names,  by  the  expression  *  ex  lege.''  This  is  one  of  the 
meanings  sometimes  annexed  to  the  term  by  the  Koman 
lawyers  and  by  modem  Civilians. 

These  improper  applications  mostly  arise  from  not  con- 
sidering that  every  right  and  duty  must  arise  and  be  deter- 
mined by  law.     They  are  all  consequences  of  law ;  but  some 

^  •  *  By  inheritance  the  title  is  vested  in  a  person,  not  by  his  own 
act  or.ngrjpcmpntjbut  l>v  the  single  operation  of  law.* — Bitickstotif^ 
vol.ii.p.241,  '  '       •         •  '  ' 
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arise  or  are  divested  through  a  title,  others  without  the       Lbot. 
interyention  of  any  title,  and  these  last  can  alone  be  said        LVI. 
with  correctness  to  arise  from  the  law  immediately.  *'■■■*  '  " 


LECTURE  LVIL 
Titles  variously  classified. 

On  the  subject  of  titles  it  remains,  according  to  the 
purpose  sketched  out  on  p.  430  supra,  to  mark  out  certain 
leading  divisions  of  the  titles  which  properly  belong  to  the 
department  of  the  Law  of  Things  now  under  consideration : 
namely,  the  titles  by  which  rights  in  rem,  considered  as 
existing  j[?c^' *e,  are  acquired  or  lost,  or  invested  and  divested. 
Even  in  considering  these  tities,  it  will  be  necessary  to  advert 
occasionally  to  titles  of  other  classes. 

These  various  divisions  are  disparate  and  cross.  They 
are  various  attempts  to  iind  a  basis  for  a  classification  or 
aiTangenient  of  the  various  genera  and  species  of  titles.  It 
may  indeed  be  doubted  whether  any  scientific  principle  of 
dinsiou  is  practicable  or  useful : — whether  it  be  not  better 
to  select  the  principal  titles,  and  then  to  add  a  miscellany — 
ax  lege,  in  the  sense  of  the  modem  Civilians  adyierted  to  on 
p.  440  supra.  This  is  done  by  Blackstone,  the  compilers 
of  the  French  Code,  Ulpian,  Bentham.  None  of  them 
attempt  to  reduce  iu  the  fii'st  instance  the  whole  mass  of 
titles  into  a  small  number  of  very  extensive  genera,  and  then 
refer  the  various  subordinate  genera  and  species  to  them. 
They  begin  by  placing  on  a  line  a  considerable  number  of 
genera  which  are  comparatively  narrow ;  and  some  of  them 
eke  out  these  by  a  miscellaneous  head. 

Tlie  great  difficulty  is  the  mixed  character  of  most  of 
the  titles  which  occur  in  every  system. 

Titles  ex  Jure  Gentium  and  ex  Jure  Civili. 

The  arrangement  of  titles  in  Gaius  and  the  Institutes, 
mainly  founded  on  this  division.  But  it  is  liable  to  the 
objection  that  modes  of  acquisition  jure  civili  commonly 
consist  of  facts  which  are  not  of  the  essence  of  the  right, 
but  are  merely  accidental:  peculiar  formalities  prescribed  by 
the  law  as  necessary  to  the  acquisition. 

Hie  Institutes  absurdly  interpose  servitudes,  which  are 
ex  jure  civili,  between  these  two  sorts  of  titles.  And  the 
anomaly  is  that  acquisitions  per  umversitateni  are  not  in- 
cluded under  either  department. 
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-       .  Original  and  Derivative  Titles, 

InveBtitiye  events  are  original  or  derivatiye ;  i,e,  acquired 
firom  the  State  directly,  as  in  cases  of  occupancy ;  or  from  or 
fchrough  a  person  in  whom  a  right  or  its  subject  formerly 
resided. 

The  distinction  appears  to  be  confined  by  some  to  rights 
ex  jure  ffeniium. 

By  others  it  is  confined  to  acquisitions  of  dominium  or 
OToperty,  preeminently  so  called,  and  other  jura  in  rem. 
But  it  IS  just  as  applicable  to^t^  in  personam :  e.g.  assignee 
of  a  contract :  succession  by  heir  to  rights  in  personam  of 
deceased. 

The  distinction  appears  to  be  useless,  except  for  this 
purpose :  that  in  many  cases  of  derivative  titles,  the  party  is 
subject  to  duties  passing  from  the  party  from  whom  his 
right  is  derived. 

Title  by  descent  and  title  hy  purchase. 

This  is  a  convenient  division  in  the  Law  of  Enfflish  Real 
Property,  for  reasons  given  by  Ohristian  and  Blackstone. 
(Blackstone,  vol.  ii.  pp.  200,  241-3.)  But  a  division  only 
of  one  class  of  rights:  rights  in  rebus  singulis  fedling 
under  the  law  of  re^  (i.e.  inheritable)  property. 

It  would  not  be  a  convenient  basis  for  a  general  division: 
And,  accordingly,  modes  of  acquiring  personal  property  are 
not  divided  in  tnat  manner. 

It  is  not  complete,  even  with  reference  to  real  property. 
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OUTLINB  OF  BEUAININa  PART  OF  THE  HTCENDBD  OoITESB, 
WHICH,  FOR  REASONS  MENTIONED  IN  THE  InTRODITO- 
TION,  WAS  NEVER  ACCOMPLISHED, 


[Having  suggested  certain  of  the  leading  divisions  of  the 
titles  by  which  ywr«  in  rem  per  se  are  invested  and  divested, 
the  next  point  in  order  according  to  the  purpose  sketched  out 
by  the  author  on  p.  430  sujira  would  be  to  consider  seriatim 
certain  classes  of  titles  (being  especially  titles  to  rights  in 
retn)  which  are  found  in  most  systems  of  positive  law. 
But  here  the  Lectures  abruptly  break  off.  The  last  was 
delivered  on  June  20, 1832,  after  which  Mr.  Austin  was 
compelled  by  ill-health  to  go  abroad.  The  record  indeed 
of  this  last  Lecture  consists  only  of  notes  prepared  by  the 
author  for  oral  discourse,  and  part  of  these  form  the  sub- 
stance of  what  is  above  printed  as  Lecture  LVII.  The  rest 
are  too  fragmentary  to  be  usefully  placed  before  the  student 
in  the  present  elementary  work.  What  here  follows,  is  re- 
printed from  the  '  Outline,'  published  by  Mr.  Austin  in  the 
original  volume  containing  '  The  Province  of  Jurisprudence 
Determined.* — R.  0.] 
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The  Right  of  Possession, 

If  one  person  exercise  a  right  residing  in  another  person, 
but  without  authority  from  the  latter,  and  without  authority 
from  those  through  whom  the  latter  is  entitled,  the  former 
acquires,  by  his  unauthorized  or  adverse  exercise,  the  anoma- 
lous'right  which  is  styled  "the  Vt^^^  of  possession. 

This  general  description  of  the  right  of  possession  must, 
however,  be  taken  with  the  foUowing  Bmitation.— The 
person  who  possesses  adversely,  or  who  exercises  the  right 
of  another  without  the  requisite  authority,  does  not  acquire 
thereby  the  right  of  possession,  in  case  his  adverse  posses- 
eion  ligan  vi,or  aro^  through'any  of  the  meaBS  whi^h  feU 
within  the  name  of  molence. 

The  right  of  possession  must  be  distinguished  from  the 
right  of  possessing,  or  (changing  the  phrase)  from  the  right 
to  possess :  for  the  right  of  possessing,  or  the  right  to  possess, 
is  a  property  or  integrant  part  of  the  right  of  possession 
itself,  and  also  of  numerous  rights  which  widely  differ  from 
the  latter..^  In  other  wordsj  the  right  of  possessing,  con- 
sidered generally,  may  arise  from ,  any  ^of  vaiious  titles  or 
causes:  biit-the  peculiar  right  of  possessing  which  is  styled 
the  right  of  possession,  is  a  right  of .  possessing  that  arises 
exclusively  .ironi.  the  fact  ofan;adverse  possession.  ^  • 

Although  it  arises  from  actual  possession,  the.  right  t» 
rem  which  is  styled  the  right  of  possession;  must;also.  be 
distinguished  from  the  rights  in  retn  which  arise  from  occu- 
pation or  occupancy.  ■  For  the  fact  of  possessing  which  is 
styled  occupation  or  occupancy,  consists  in  the  possession  of 
a  something  that  is  res  nullius.  But  the- fact*  of 'possessing 
which  gives  the  right  of  possession,  consists  in  the  adverse 
exercise,  by  the  person  who  acquires  the  right,  of  a  right 
residing  in  another. 

Consequently,  the  following  description  of  the  right  of 
possession  has  all  the  exactness  which  accords  with  extreme 
brevity. — It  is  that  right  to  possess  (or  to  use  or  exercise  a 
right)  which  springs  from  the  fact  oi  an  adverse  possession 
not  bsginning  through  violence. 

As  against  all  but  the  person  whose  right  is  exercised 
adversely,  the  person  who  acquires  the  right  of  possession 
is  clothed  with  the  very  right  which  he  affects  to  exercise. 
And  as  against  the  person  whose  right  is  exercised  ad- 
versely, he  may  acquire  the  very  right  which  he  affects  to 
exercise  through  the  title,  or  mode  of  acquisition,  styled 
prescription.    Or  (adopting  a  current  but  inadequate  phrase) 
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th6  right  of  possession  ripens,  by  prescription,  into  tlie 
right  of  dominion  or  property. 

I^ote. — The  right  of  possession  strictly  and  properly  so  called, 
or  the  right  of  possession  considered  as  a  substantive  right,  is  a 
right  that  arises  exclusively  from  the  fact  of  an  adverse  posses- 
sion. But  the  term  riffht  of  possession  is  not  unfrequently  em- 
ployed with  an  extremely  large  signification.  Taking  the  term 
with  this  very  extensive  meaning,  the  right  of  possession  arises 
from  an  actual  possession,  whether  the  actual  possession  be 
adverse  or  not.  For  example :  It  is  said  that  the  d&mimts  in 
actual  possession,  has  a  right  of  possession  which  arises  &om 
that  actilal  possession;  and  which  is  completely  independent 
of  his  right  of  dominion.  But  (as  I  shall  show  in  my  Lectures)  * 
the  right  of  possession  considered  as  a  substantive  right,  is  a 
right  Uiat  arises  exclusively  &om  the  fact  of  an  adverse  posses- 
sion: the  so  called  right  of  possession  which  arises  from  an 
actual  possession  not  adverse,  being  a  property  of  another  right, 
or  being  an  integrant  part  of  another  right.  For  example :  It  is 
absurd  to  ascribe  to  the  dominus  in  possession,  a  right  of  posses- 
sion independent  of  his  right  of  dominion :  for  if  the  dominus 
actually  possess,  it  is  as  dominus  that  he  actually  possesses.  ^  As 
I  shall  show  in  my  Lectures,  the  term  right  of  possession  acqmred 
the  large  signification  to  which  I  have  adverted  above,  in  conse- 
quence of  an  extension  of  such  possessory  remedies  as  in  their 
origin  were  appropriate  to  parties  invested  with  the  right  of 
possession  strictly  and  properly  so  called.  '  These  possessory 
remedies,  though  originally  appropriate  to  such  pirties,  were 
afterwards  extended  to  any  possessors  who  had  been  wrongfully 
disturbed  in  their  actual "  possessions.  In  the  Roman  Law/ for 
example,  a  certain  interdict  (closely  analogous'  to  an  action  of 
ejectment)  was  originally  appropriate  to  parties  invested  with  the" 
right  of  possession  strictly  and  properly  so  called.  But-  it  was 
extended  to  the  dominus  who  had  been  wrongfully  evicted  from 
his  actual  possession.  For  by  resorting  to  an  interdict  grounded 
on  his  actual  possession,  instead  of  resorting  to  an  action  grounded 
on  his  right  of  dominion,  he  avoided  the  inconvenient  necessity 
of  proving  his  right  of  dominion,  and  had  merely  to  demonstrate 
his  actual  possession  at  the  time  of  the  wrongful  eviction :  just 
as  a  party  who  is  seised  or  entitled  in  fee,  recovers  through  an 
action  of  ejectment,  from  an  ejector  without  title,  by  merely 
proving  his  actual  possession  at  the  time  of  the  wron^ul  eject- 
ment. And  since  the  dominus  recovered  by  the  interdict,  on 
merely  proving  his  actual  possession,  he  recovered  in  a  certain 
sense,  through  his  right  of  possession  merely.  But  yet  it  were 
absuid  to  affirm  that  he  had  any  right  of  possessing,  indepen- 
dently "of  his  right  of  dominion  ;  or  to  liken  the  right  of  possess- 
ing which  is  parcel  of  the  right  of  dominion,  to  the  substantive 
right  of  possessing  which  arises  solely  or  exclusively  from  the 
fact  of  an  adverse  possession. — The  above-mentioned  extension 
of  possessory  remedies,  has  rendered  the  right  of  {>ossession  oyi% 
of  we  darkest  of  the  topics' which  the  science  of  jurisprudeiice 
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Part  III.    presents.    But  there  is  not  intrinsically  any  remarkable  diffi« 

>*     .     ^   culty  in  the  right  of  possession  which  is  strictly  and  properly  so 

called :  that  is  to  say,  which  arises  solely  or  exdusively  from 

the  fact  of  an  adverse  possession,  and  which  is  the  basis  of  ac' 

qnisition  by  usucapion,  and  of  other  acquisition  by  prescription. 

At  this  point  of  my  Course,  I  shall  therefore  proceed  in 
the  following  manner. 

I  shall  analyze  the  anomalous  and  perplexed  riffht  which 
i8  Styled  tte  4ht  of  possession.  PeiferLig  ^  analysis, 
I  shall  happily  be  able  to  borrow  from  a  celebrated  treotifle 
by  Von  Savigny,  entitled  Das  Recht  des  BesitzeSy  or  De  Jure 
JPossessioms :  of  all  books  upon  law^  the  most  consummate 
and  masterly ;  and  of  all  books  which  I  pretend  to  know 
accurately,  the  least  alloyed  with  error  and  imperfection. 

HAving  analyzed  the  right  of  possession,  I  shall  torn  to 
the  title,  or  the  mode  of  acquisition,  wherein  the  right  of 
possession  is  a  necessary  ingredient :  namely,  usucapion  and 
oiker  prescription.  I  shall  consider  generally  the  nature  of 
the  title ;  and  shall  advert  to  the  respective  peculiarities  of 
the  Koman  and  English  Law,  in  regard  to  the  terms  or 
conditions  whereon  flie  title  is- allowed.  If  I  find  it  possi- 
ble or  prudent  to  touch  that  extensive  subject,  I  shall  pro- 
ceed from  title  by  prescription  to  the  connected  subject  of 
re^tration. 

Rights  tn  personam  as  existing  per  se,  or  as 
not  combined  with  rights  in  rem* 

Rights  in  personam,  including  the  obligations  which  an- 
swer to  rights  in  personam^  arise  from  fects  or  events  of 
three  distinct  natures :  namely,  from  contracts,  from  quasi- 
contracts,  and  from  delicts. 

The  only  rights  in  personayn  which  belong  to  this  sub- 
department,  are  such  as  arise  from  contracts  and  quasi- 
contracts.  Such  as  arise  from  delicts,  belong  to  the  second 
of  the  capital  departments  under  which  I  arrange  or  distri- 
bute the  matter  of  the  Law  of  Things. 

Note, — ^Perceiving  that  rights  ex  delicto  were  generally  rights 
in  personaMf  but  not  adverting  to  the  importance  of  marking 
their  sanctioning  character,  the  classical  Roman  jurists,  in  their 
institutional  or  elementary  writings,  arranged  them  with  rights 
ea  contractu  and  quasi  ex  contractu :  with  rights  which  also  are 
rights  in  personam,  but  are  not  bottomed,  like  rights  ex  delicto, 
in  infringements  of  other  rights.  And  hence  much  of  the 
obscurity  which  hangs  over  the  Institutes  of  their  imitator,  the 
Emperor  Justinian. 


See  method  of  division  sketched  eut  in  T.ect.  XLVI.  p.  379  supra. 
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The  matter  of  this  sub-departmeut  will  be  treated  in  the 
following  order. 

{.  I  shall  define  or  determine  the  meanings  of  certain 
leading  expressions :  viz.  Promise :  Pollicitation :  Conven- 
tion or  Agreement :  Pact :  Contract :  Quasi-Oontract. 

II.  Having  defined  the  meanings  of  those  leading  ex- 
pressions, I  shall  consider  particumrly  the  nature  of  cfmr- 
tracts,  1  shall  distinguish  contracts  properly  so  called, 
from  certain  facts  or  events  which  are  styled  contracts,  but 
which  virtually  are  alienations  or  conveyances.  I  shall 
distribute  contracts  under  their  various  classes:  expounding 
the  distinctions  (with  many  other  distinctions)  betwe^ 
unilateral  and  bilateral,  principal  and  accessory,  nominate 
and  innominate  contracts.  Expounding  this  last  distinc- 
tion, I  shall  show  what  is  meant  by  the  essence,  and  what 
by  the  accidents  of  a  contract.  I  shall  notice  the  solenmities 
or  formalities  which  are  essential  to  the  validity  of  certain 
contracts :  and,  thereupon^  I  shall  analyze  the  rationale  of 
the  doctrine  of  considerations.  Finally,  I  shall  turn  to  the 
events  whereon,  or  to  the  modes  wherein,  the  rights  and 
obligations  arising  from  contracts,  cease  or  are  extinguished. 

III.  From  contracts,  I  shall  proceed  to  qtuisi-^ontracts : 
that  is  to  say,  facts  or  events  wnich  are  neither  contracts 
nor  delicts ;  but  which,  inasmuch  as  they  engender  rights 
in  personam  and  obligations,  are,  in  that  respect,  analogous 
to  contracts.  I  shall  notice  the  frequent  confusion  of  merely 
quasi-contracts  with  contracts  which  properly  are  such, 
although  they  are  tacit  or  implied.  I  shall  show  that 
quasi-contracts  are  analogous  to  the  fancied  contracts  from 
which  speculators  on  government  have  derived  the  duties 
of  tibe  governed:  and  I  shall  show  the  causes  of  the 
tendency  to  imagine  or  feign  contracts,  for  the  purpose  of 
explaining  the  origin  of  duties  which  emanate  from  other 
sources.  I  shall  advert  to  the  classes  of  quasi-contracts ; 
and  to  the  events  whereon,  or  the  modes  wherein,  the  rights 
and  obligations  which  they  generate,  cease  or  are  extin- 
g^shed. 

Such  of  the  cotnbinations  of  rights  in  retn  and 
rights  in  personam  as  are  particular  and 
comparatively  simple.* 

Though  jus  in  rem,  or  jus  in  personain,  may"  exist 
separately,  or  uncombined  with  the  other,  both  may  vest 
una  ictu  in  one  and  the  same  party :  or  (changing  the  ex- 
pression) an  event  which  invests  a  party  wim  a  right  m 
rem  or  inpersonamf  may  invest  the  same  party  with  a  right 
in  personam  or  in  rem.    As  examples  of  such  events,  I  may 


*  See  method  of  division  sketched  out  Lect,  XLVL,  p.  879 
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Pabt  III.  mention  the  following :  namely,  a  conveyance  with  a  coye- 
^—  «  "  nant  for  title :  a  hypatheea  or  mortgage,  express  or  tacit : 
a  sale  completed  by  delivery;  with  a  warranty,  express  or 
tacit,  for  title  or  soundness.  And,  as  I  shall  show  in  my 
Lectures,  many  a  &ct  or  event  which  is  styled  simply  a 
contract,  is  properly  a  complex  event  compounded  of  a  con- 
veyance and  a  contract,  ana  imparting  waojlatu  a  right  in 
reni  asid  in  personam. 

Such  of  the  combinations  of  rights  in  rem  and  in  per- 
sonam as  aie  particular  and  comparatively  simple,  are 'the 
matter  of  this  sub-department.  What  I  mdm  by  their 
particular^  or  rather  their  singtUar,  combinations,  as  distin- 
guished from  the  universal  aggregates  which  are  the  matter 
of  the  next  sub-department,  would  scarcely  admit  of  ex- 
planation within  the  limits  of  an  outline.  In  order  to  an 
explanation  of  my  meaning,  I  must  explain  the  distinction 
between  singular  and  universal  successors,  or  succession  m 
singuUe  and  succession  per  universitatem :  nearly  the  most 
perplexed  of  the  many  intricate  knots  with  which  tho 
science  of  law  tries  the  patience  of  its  students. 

Such  universities  of  rights  and  duties  (or  such 
complex  aggregates  of  rights  and  duties)  as 
arise  by  universal  succession.* 

The  matter  of  this  sub-department  will  be  treated  in  the 
follow;ing  order. 

I.  ^The  complex  aggregates  of  riffhts  and  duties,  which 
commonly  are  named  by  modem  Civilians, '  universitates 
juris  J  will  be  distinguished  from  the  aggregates  or  .collec- 
tions of /|A»7i^«,  which  commonly  are  named  by  v  the  same 
Civilians,/ universitates  rcrM7n  sive /rtc^t.'  They  will  also 
be  distinguished  from  the  complex  and  fictitious  jpersons 
(or  the  collective  bodies  of  individual  or  physical  persons), 
which  are  named  by  the  Koman  Ijawyers,  universitates  or 
collegia,  and  by  the  English  Lawyers,  corporations  aggregate, 
— The  universities  of  rights  and  duties,  which  are  the 
jiatter  of  this  sub-department,  will  also  be  distinguished 
from  status  or  conditions.  For  the  aggregates  of  rights  and 
duties,  capacities  and  incapacities,  winch  are  styled  static 
or  conditions,  are,  for  the  most  part,  jiwm  universitates, 

IL  Since  all  the  imiversities  of  rights  and  duties,  which 
are  the  matter  of.  this  sub-department,  arise  by  universal 
succession,  the  distinction  betweeii  singular  and  universal 
successors,  or  succession  m  singuks  and  succession  ^r 
universitatem,  will  be  stated  and  explained.  As  I  have 
already  remarked,  that  knotty  distinction  would  scJEircely 
admit  of  explanation  within  the  limits  of  an  outline.     But 

•  .  ...   .  ^ 

*  See  method  of  division  sketched  out  Lect.  XLY 1.,  p.  379  supra. 
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the  following  examples  may  suggest  to  the  reflecting  reader, 
the  character  of  successors  per  universitatemf  with  the  nature 
of  the  univef*sitates  to  which  such  successors  succeed. — The 
executor  or  administrator  of  a  testator  or  intestate,  with  the 
general  assignee  of  a  hankrupt  or  insolvent,  are^  universal 
successors.  And,  in  respect  ot  specialty  debts. due  from  the 
ancestor  or  devisor,  the  heir  or  devisee,  general  or  particular, 
succeeds  per  universitatem,  .  The  aggregate  of  rights  and 
obligations  whicH  devolves  from  the  testator  or  intestate  to 
the  executor  or  administrator,  with  that  which  passes  from 
the  bankrupt  or  insolvent  to  the  general  assignee  of  his 
estate  and  effects,  are  universities  of  rights  and  duties.  And 
since  all  the  obligations  of  a  given  class,  which'  were  due 
from  the  ancestor  or  devisor,  attach  at  once  upon  the  heir 
or  devisee,  that  mass  of  obligations  falls  within  the  notion 
of  &  juris  universitas. 

For  every  juris  universitas  bears  one  or  both  of  the  fol- 
lowing characters.  First :  Where  a  universitas  juris  arises 
by  universal  succession,  rights  residing  in,  or  obli^tions 
incimibent  upon,  a  person  or  persons,  pass  uno  xctu  to 
another  person  or  persons,  and  pass  in  genere  and  not  per 
speciem.  In  other  words,  they  pass  or  devolve  at  once  or 
together y  and  they' pass  or  devolve  as  belonging  to .  their 
k'nds  or  sortSy  and  not  as  determined  by  their  speckle  or 
individual  natures.  Secondly:  Whatever  be  its  origin,  a 
universitas  juris,  so  far  as  it  consists  of  rights,  is  of  itself  (or 
considered  as  abstracted  from  its  component  particulars), 
the  subject  of  a  right  in  retn.  The  party  invested  'with  a 
imiversttas  juiiSynBA  a  right  in  tne  aggregate  availing 
against  the  world  at  large,  even  though  all  the'righte 
which  are  constituent  elements  of  the  aggregate,  be  merely 
rights  in  personanij  or  availing  against  persons  determinate. 
— I  shall  show  in  my  Lectures,  that  every  «^rt<t«  or  condition 
which  is  not  piurely  burthensome,  bears  the  last  of  these 
marks,  and  therefore  \ajuiis  univei^sitas,  I  shall  also  explain 
in  my  Lectures,  why  the  right  in  rem  over  &  juris  universitas 
(considered  as  abstracted  from  its  component  particulars) 
stands  out  conspicuously  in  the  Koman  Law,  and  is  far 
less  obvious  in  the  English. 

The  legatee  of  a  specific  thing,  the  alienee  of  a  specific 
thing  by  transfer  inter  vivos,  or  the  assignee  of  a  given  bond 
or  ofiier  contract,  are  singular  successors,  or  successors  ret 
singuke, 

III.  From  the  generic  nature  of  universitates  juris,  and 
the  peculiar  nature  of  such  of  them  as  arise  by  universal 
succession,  I  shall  proceed  to  such  of  these  last  as  are  the 
matter  of  this  sub-department.  Now  universitates  juris 
which  devolve  to  umversal  successors,  and  which  are 
the  matter  of  this  sub-department,  are  of  two  kinds : 
Ir  Universitates  juris  devolving  from  the  dead  ^  such ; 
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Part  III.  2.  Universitates  juris  devolving  from  the  livmgj  ot  devolv- 
ing from  the  d^d,  but  not  from  the  dead  as  such.  And 
those  two  kinds  I  shall  consider  in  that  order. 

Universal  successors  succeeding  to  the  dead  as  such,  take 
ab  intestato  or  ex  testamento.  Accordingly,  I  shall  explain 
universal  succession  ab  intestato^  and  universal  succession 
ex  testamento.  And  to  exemplify  my  explanation  of  the 
distinction,'  I  shall  compare  the  characters  of  the  Homan 
JuBres  legitimuSj  of  the  English  administrator  and  next  ofkinf 
and  of  the  English  heir :  of  the  'Rom&aluBres  testamentariuSf 
of  the  English  executor  and  restdtiary*  legatee,  and  of  the 
English  devisee  general  or  particular. 

Note. — By  the  English  lawyers,  reaZ  rights  (property,  in  things 
real,  or  real  property)  are  distinguished  from  personal  rights 
(property  in  things  personal,  or  personal  property).  These  two 
classes  of  rights  blend  at  so  many  points,  that  the  difference  be- 
tween them  cannot  be  described  correctly  in  generic  and  concise 
expressions.  A  correct  description  of  the  difference  between  the 
two  classes  of  rights,  wovdd  involve  a  complete  description  of  the 
several  or  various  rights  which  belong  to  those  classes  respec- 
tively.  Of  the  generic  and  concise  descriptions  which  the  differ- 
ence in  question  will  take,  the  following,  I  incline  to  believe,  is 
the  least  remote  from  the  truth.  Keal  rights  (property  in  things 
real,  or  real  property)  are  rights  which  are  inheritable :  whidi 
(where  they  are  transmissible  to  representatives)  devolve  ab 
intestato  to  heirs.  Personal  rights  (property  in  things  personal, 
or  personal  property)  are  rights  which  are  not  inheritable :  which 
(where  they  are  transmissible  to  representatives)  devolve  ab 
intestato  to  administrators  (or  next  of  kin).  The  difference, 
therefore,  between  real  and  personal  rights,  mainly  consists  in 
this.  According  to  the  English  law,  succession  ab  intestato  is  of 
two  descriptions:  namely,  succession  by  heirs  (strictly  and 
technically  so  called),  and  succession  by  administrators  (or  next 
oj  kin).  Eights  devolving  ab  intestato  to  successors  of  the  former 
description,  are  real :  rights  devolving  ab  intestato  to  successors 
of  the  latter  description,  are  personal.  It  were  easy  to  demon- 
strate, that  the  division  of  rights  into  real  and  personal  (or  the 
division  of  property  into  real  and  personal)  does  not  quadrate 
with  the  division  of  things  into  things  immoveable  and  things 
moveable:  It  were  also  easy  to  demonstrate,  that  it  does  not 
quadrate  with  the  division  of  things  into  things  which  are  stibfeeis 
of  tenure  and  things  which  are  not.  As  I  have  remarked  already, 
the  division  of  property  into  recU  and  personal,  is  not  susceptible 
of  a  precise  generic  description.  He  who  would  know  precisely 
the  meaning  of  the  division  in  question,  must  master  all  the 
details  which  each  of  its  compartments  embraces.  Or  (changing 
the  expression)  the  various  details  which  each  of  its  compart- 
ments embraces,  are  not  connected  by  a  common  character  or 
property,  but  form  a  heap,  inevitably  incondite,  of  heterogeneous 
particulars.  This  needless  distinction  between  real  and  personal 
property,  which  is  nearly  the  largest  of  the  distinctions  that  the 
Law  of  England  contains,  is  one  prolific  source  of  the  unrivalled 
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intricacy  of  the  system,  and  of  its  matchless  confusion  and 
obscurity.  To  the  absence  of  this  distinction  (a  cause  of  com« 
plexness,  disorder,  and  darkness,  which  naught  but  the  extirpa* 
tion  of  the  distinction  can  thoroughly  cure),  the  greater  compact- 
ness of  the  Boman  system,  with  its  ^eater  symmetry  and  clear- 
ness, are  mainly  imputable.  There  is  not,  indeed,  in  the  Roman 
jurisprudence,  the  brevity  and  harmony  of  parts,  with  the  con- 
sequent lucidity  and  certainty,  which  are  essential  to  a  system  of 
law  that  were  worthy  of  the  prostituted  name :  a  system  of  law 
tliat  were  truly  a  guide  of  conduct,  and  not  a  snare  in  the  way  of 
the  parties  bound  to  observe  its  provisions.  But,  this  notwith- 
standing, the  Koman  Law  (mainly  through  the  absence  of  the 
distinction  between  real  and  personal  property)  is  greatly  and 
palpably  superior,  considered  as  a  system  or  whole,  to  the  Law 
of  England.  Turning  from  the  study  of  the  Enelish  to  the 
study  of  the  Roman  Law,  you  escape  from  the  empire  of  chaos 
and  darkness,  to  a  world  which  seems  by  comparison,  the  region 
of  order  and  light. 

The  distinction  of  the  English  Lawyers,  between  real  and 
'personal  rights,  is  peculiar  to  the  systems  of  positive  law  which 
are  mainly  bottomed  in  feudal  institutions.  As  I  have  stated 
already,  there  is  not  in  the  Boman  Law  the  faintest  trace  of  it. 
According  to  the  Boman  Law,  rights  devolve  ah  intestato  agree- 
ably to  a  uniform  and  coherent  scheme.  It  is  true  that  rights 
are  distinguished  by  most  of  the  modem  Civilians,  into  jura 
realia  and  jura  personalia :  and  that  this  distinction  of  rights 
into  jura  realia  and  jura  personalia^  obtains  in  every  system  of 
particular  and  positive  law,  which  is  an  offset  or  derivative  of 
the  Boman.  But  the  distinction  of  the  modern  Civilians,  be- 
tween jura  recUia  and  jura  personalia,  is  equivalent  to  the  dis- 
tinction made  by  the  same  Civilians,  between  jura  in  rem  and 
jura  in  personam ;  and  it  is  also  equivalent  to  the  distinction^ 
made  by  the  Boman  Lawyers,  between  dominia  (with  the  larger 
meaning  of  the  term)  and  obligationes.  Beal  rights  (in  the  sense 
of  the  English  lawyers)  comprise  rights  which  arc  personal  as 
well  as  rights  which  are  real  (in  the  sense  of  the  modern 
Civilians) :  and  personal  rights  (in  the  sense  of  the  former)  com« 
prise  rights  which  are  real  as  well  as  rights  which  are  personal 
(in  the  sense  of  the  latter).  The  difference  between  real  and 
personal  rights  (as  the  terms  are  understood  by  the  modem 
Civilians)  is  essential  or  necessary.  It  runs  through  the  Eng« 
lish  Law,  just  as  it  pervades  the  Boman :  although  it  is  obscured 
in  the  English,  by  the  multitude  of  wanton  distinctions  which 
darken  and  deform  the  svstem.  But  the  difference  between  real 
and  personal  rights  (as  tne  terms  are  understood  by  the  English 
Lawyers)  is  purely  accidental. 

And  since  this  difference  is  purely  accidental,  it  is  not  in- 
volved by  general  jurisprudence :  for  general  jurisprudence,  or 
the  philosophy  of  positive  law,  is  concerned  with  princij^les  and 
distinctions  which  are  essential  or  necessary.  Accordingly,  I 
shall  touch  upon  the  difference  in  a  merely  incidental  mannei^, 
and  merely  to  illustrate  principles  and  distinctions  which  the 
scope  of  general  jurisprudence  properly  embraces. 
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Part  III.         Suceewion  to  the  subject  of  a  spec^j  or  other  particular 

'*- — « '   legacy,  is  succession  ret  wnguUe :  and  it  therefore  belongs 

logically  to  one  or  another  of  the  three  foregoing  sub-£- 
pi^tments.  But  since  such  succession,  alUiough  it  be 
singular,  is  succession  ex  tettamento,  it  could  not  be  con- 
sidered, under  any  of  those  sub-departments,  -without  an 
inconyenient  anticipation  of  the  doctrine  of  testaments. 
Accordingly,  succession  to  the  subject  of  a  specific,  or  other 
particular  legacy,  will  be  considered  at  this  point  of  this 
sub-department.  For  a  similar  reason,  the  entails  and  trust- 
substitutions  of  the  English  and  Roman  Law,  will  be  post- 
poned to  the  same  point.  According  to  the  Roman  law,  the 
person  who  takes  \artuaUy  by  a  trust-substitution  is  always, 
m  eflect,  successor  singvlaris:  but  the  subject  of  a  trust- 
substitution  is  either  a  juris  universitas  or  a  res  singula. 
According  to  the  same  system,  every  trust-substitution  is 
created  by  testamentary  cfisposition.  And,  according  to  the 
Law  of  England,  an  entail  is  created  by  testament  or  will, 
as  well  as  b^  act  inter  vivos,  I  therefore  shall  find  it  expe- 
dient to  {Postpone  substitutions  and  entails,  until  I  shall  haye 
passed  in  review  the  nature  of  a  juris  vmiversitaSj  and  of 
succession,  universal  and  singular,  ex  testamento.  -  In  Uberd 
repvhlicd,  and  under  the  earlier  Emperors,'  every  disposition 
suspending  the  vesting  of  its  subject,  and  almost  every  dispo- 
sition restraining  the  power  of  fuienation,  was  prohibited  dj 
the  Roman  Law ;  and  such  dispositions  of  the  Mnd  as  it 
afterwards  allowed,  were  created  exclusively  by  testament  or 
codicil,  and  in  the  circuitous  and  absurd  manner  of  a  Jideir 
comstnissum.  .  Consequently,  as  succession  ex  testamento  will 
lead  me  to  entails,  so  will  entails  conduct  me  to  the  nature 
of  trusts :  that  is  to  say,  to  the  nature  of  trusts  in.  general, 
as  well  as  to  the  Jldei-commissa  which  are  peculiar  to  the 
Roman  Law,  and  to  the  uses  and  trusts  (an  offset  of  those 
Jidei-commissa)  which  are  peculiar  to  the  Law  of  England. 
Having  treated  of  universal  successors  succeeding  to  the 
dead  as  such,  I  shall  treat  of  universal  successors  succeeding 
to  the  living,  or  succeeding  to  the  dead,  but  not  to  the  dead 
as  such.  And  treating  of  universal  successors  of  those 
generic  characters,  I  shall  consider  particularly  the  succes- 
sion j»cr  universitateni  which  obtains  in  cases  of  insolvency 
and  of  the  consequent  cessio  hononun. 

Note, — ^Id  this  sub-department  of  the  Law  of  Things,  I  shall 
consider  universal  succession  as  it  obtains  generally.  In  other 
words,  I  shall  consider  universal  succession  abstracted  from 
persons,  in  so  far  as  persons  are  invested  with  status  or  conditions. 

In  some  cases  of  universal  succession,  the  succession  is  the 
consequence  of  certain  status  or  conditions,  or  supposes  the  pre- 
existence  of  certain  status  or  conditions :  and  in  other  cases  of 
universal  succession,  certain  parties  are  invested  with  conditions 
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in  consequence  of  the  succession  Itself.  As  examples  of  universal 
succession,  the  effect  or  cause  of  conditions,  I  adduce  the  follow- 
ing cases  &om  the  Roman  and  English  Law :  namely,  universal 
succession  ah  intestato  or  ex  testavamto,  to  the  rights  and  obliga* 
tions  of  a  freedman'.  universal  succession,  ^  the  adopting 
father,  to  the  rights  and  obligations  f  an  adrogated  son ;  uni- 
Tersal  succession  by  the  general  assignees  or  trustees,  to  the 
rights  and  obligations  of  an  insolvent  trader.  For  through  a 
dminction  built  on  an  essential  difference,  but  earned  to  need- 
less length  and  breeding  needless  complexness,  the  Law  of 
EInffland,  and  of  other  modern  nations,  severs  the  insolvency  of 
traders  from  other  insolvency,  and  makes  it  the  subject  of  a 
peculiar  system  of  rules. 

Now  where  universal  succession  is  the  effect  or  cause  of  con- 
ditions, it  ought  to  be  excluded  from  the  Law.  of  Things,  and 
treated  with  the  conditions  from  which  it  emanates,  or  of  which 
it  is  thQ  fountain  or  spring. 

But  in  spite  of  that  exclusion,  the  consideration  of  the 
universal  succession  which  is  matter  for  the  Law  of  Things, 
involves  large  anticipations  from  the  Law  of  Persons,  rot 
example :  Succession  ah  intestato  cannot  be  explained  completely, 
without  an  explanation  of  consanguinity,  or  of  cognadoU'(Mfi<u 
latiore) :  whilst  consanguinity  cannot  be  explained  completely, 
without  a  Inige  anticipation  fronf  the'law  of  nfatriage,  or  a  long 
reiference  forward  to  the  status  of  husband  and  wife.  Wearing 
the  peculiar  form  which  it  takes  in  the  Koman  Lawj  su'ccfessiqn  ah 
intestato  cannot  be  explained  completely,  without  an  Explanation 
of  cognation  {s'ensu  latwre),  of  the  relation  styled  agnation,  and 
also  of  that  cognation  which  is  contradistinguished  to  agnation, 
and  which  therefore  differs  from  cognation  (in  the  larger  meaning 
of  the  term).  But  since  the  relation  styled  station  results  from 
the  patria  potestas,  the  consideration  of  the  Boman  succession  ab 
intestatOt  involves  a  double  reference  to  the  Law  of  Persons : 
namely,  a  reference  to  the  status  or  conditions  of  pater  etfiliua 
/amilias,Sia  well  as  to  the  status  or  conditions  of  husband  and  wife. 

As  I  shall  show  in  my  Lectures,  that  portion  of  the  Law  of 
Things  which  is  concerned  with  universal  succession,  is  more 
implicated  than  any  other  with  the  Law  of  Persons  or  Status, 
If,  indeed,  it  were  closely  analyzed,  the  whole  of  that  portion  of 
the  Law  of  Things  might  be  found  to  consist  of  matter  belonging 
logically  to  the  Law  of  Persons,  but  interpolated  in  the  Law  of 
Things,  for  the  sake  of  commodious  exposition. 

As  I  treat  of  universal  succession  to  intestates,  testators^  and 
insolvents,  another  implication  of  the  parts  of  my  subject*  will 
compel  me  to  draw  upon  the  second  of  those  two  capital  depart- 
ments under  which  I  arrange  or  distribute  the  matter  of  the  Iaw 
of  Things.  For  rights  and  obligations  arising  from  delicts 
devolve  or  pass,  in  company  with  others,  to  the  universal  suc- 
cessors, or  general  representatives,  of  intestates,  testators,  and 
iufolyents. 
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Part  III. 

Sanctuming  Bights j  vnth,8ancti<mtng  Duties  (relative  and 
absolute) :  Delicts  or  Irmiries  (which  are  causes  or  ante' 
cedents  of  sanctioning  rtghts  and  duties)  included.  * 

This  is  the  second  of  the  capital  departments  under 
which  I  arrange  or  distribute  the  matter  of  the  Law  of 
Things. 

!mfore  I  proceed  to  the  sub-departments  under  which  I 
distribute  the  subjects  of  this  second  ca]^ital  department,  I 
shall  distinguish  delicts  into  civil  imurtes  and  crimes:  or 
(what  is  the  same  process  stated  in  different  expressions)  I 
shall  distinguish  the  rights  and  duties  which  are  effects  of 
civil  delicts,  from  the  duties,  and  other  consequences,  which 
are  effects  of  criminal. 

Having  expounded  the  nature  of  the  distinction  between 
civil  and  criminal  delicts,  I  shall  distribute  the  subjects  of 
this  second  capital  department  under  two  sub-depaitments. 
— 1.  Rights  and  duties  arising  from  civU  injuries.  2. 
Duties,  and  other  consequences,  arising  from  crimes. 

Rights  and  duties  arising  from  civU  injuries, 

Tfie  matter  of  this  sub-department  will  be  treated  in  the 
following  order. 

I.  Civil  injuries  will  be  classed  and  described  with 
reference  to  the  rights  and  duties  whereof  they  are  respec- 
tively infringements. 

n.  Rights  arising  from  civil  delicts  are  generally  rights 
in  personam :  that  is  to  say,  rights  availing  against  persons 
cei-tain,  or  rights  answering  to  duties  incumbent  on  deter- 
minate persons. 

The  rights  arising  from  civil  delicts,  including  the  rela- 
tive duties  answering  to  those  rights,  I  distribute  under  two 
departments :  each  of  which  two  departments  immediately 
severs  into  various  sub-departments. 

The  division  of  those  rights  into  those  two  departments, 
rests  upon  a  principle  of  division  which  may  be  stated  thus : 
namely,  the  difference  between  the  natures  of  the  rights  and 
duties  whereof  civii  delicts  are  respectively  infringements. 
Accordingly,  rights  arising  from  civil  delicts  which  are  in- 
fringements of  rights  in  i^etn,  are  the  suWects  of  the  first 
department.  Rights  arising  from  civil  delicts  which  are  in- 
fringements of  rights  in  peisonam,  are  the  subjects  of  the 
second  department. 

The  various  sub-departments  into  which  those  two  de- 
partments immediately  sever,  rest  upon  a  principle  of 
division  which  may  be  stated  thus :  namely,  the  respective 

*  See  p.  374,  supra. 
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differences  between  the  immediate  purposes  which  the 
rights  and  duties  arising  from  ciyil  delicts  are  respectively 
cfuculated  to  accomplish. 

"Note. — In  the  lan^age  of  the  Roman  Law,  the  term  ^iot^ 
as  applied  to  civil  injuries,  is  commonly  limited  to  civil  injuries 
which  are  infringements  of  rights  in  rem.  Violations  of  rights 
insperaonam^  or  breaches  of  contracts  and  quasi-contracts,  are 
not  commonly  styled  delicts  or  ir^juriesy  and  are  not  commonly 
considered  in  a  peculiar  or  appropriate  department.  In  the  In- 
stitutes  of  Gaius,  as  well  as  in  those  of  Justinian,  they  are  con- 
sidered with  contracts  and  quasi-contracts,  or  with  the  primary 
rights  in  personam  of  which  they  are  infringements. 

In  the  langiwge  of  the  English  Law  (here  manifestly  borrow- 
ing the  language  of  the  Roman),  the  term  delict  (in  so  far  as  the 
term  is  employed  by  English  Lawyers)  is  also  limited  to  civil 
ii^juries  which  are  infringements  of  rights  in  rem.  Remedies  by 
action  are  not  unfrequently  distinguished  into  actions  ex  delicto 
and  actions  ex  contractu.  The  former  are  remedial  of  injuries 
which  are  infringements  of  rights  in  rem :  the  latter  are  reme- 
dial of  breaches  of  contracts,  and  of  breaches  of  quasi-contracts. 
Such,  at  least,  is  the  nature  of  the  distinction  as  conceived  and 
stated  generally.  The  various  classes  of  actions  having  been 
much  confounded,  the  foregoing  general  statement  of  the  nature 
or  rationale  of  the  distinction,  must  be  taken  with  numerous 
qualifications.  For  example:  In  case,  strictly  so  called,  the 
general  issue  is  not  guilty,  and  the  ground  of  the  action  is  pro- 
perly a  tort :  that  is  to  say,  the  ground  of  the  action  is  proprly 
a  delict  (in  the  narrower  signification  of  the  term  to  which  I 
have  now  adverted).  But,  this  notwithstanding,  the  action  is 
frequently  brought  on  breaches  of  contracts,  and  on  breaches  of 
quasi-contracts.  The  department  of  the  English  Law  which  re- 
lates to  rights  of  action,  is  signally  impressed  with  the  disgrace- 
ful character  of  the  system :  namely,  a  want  of  broad  and 
precise  principles ;  and  of  large,  clear,  and  conspicuous 
aistinctions. 

In  the  language  of  the  Roman  Law,  the  term  delict  has 
another  and  a  larger  meaning :  being  co-extensive  with  the  term 
injury,  and  signifying  any  violation  of  any  right  oir  duty.  This 
is  the  meaning  with  which  I  employ  the  term,  unless  1  employ 
it  expressly  with  its  narrower  signification. 

Agreeably  to  the  principles  of  division  which  I  have 
stated  or  suggested  aDove,  the  rights  arising  from  civil 
delicts,  including  the  relative  duties  answering  to  those 
rights,  will  be  distributed  imder  the  two  departments,  and 
the  various  sub-departments,  which  are  sketched  or  indi- 
cated below.  •     . 

1.  Rights  arising  from  civil  delicts  which  are  infringe- 
ments of  rights  m  renij  are  the  subjects  of  the  first  depart- 
ment :  which  first  department  immediately  severs  into  the 
four  following  sub-departments. 

i.  If  the  user  of  a  right  in  rem  be  prevented  or  hindered 
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Past  III.   presently ,  and  the  preyentiYe  cause  or  hindrance  can  be  re* 

"*— — • '    moved  or  abated,  the  party  injured  by  the  prevention  or 

hindrance,  maV  be  restored  to  the  ability  of  exercising  the 
right  freely.  Ilights  to  such  restoration  are  of  two  kinds. 
Some,  ^d.  most,  .are  rights  of  action:  but  others  are  exer- 
cised extra-judicially,  and  are  matter  for  justificatioth  A 
right  of  action  to  obtain  possession  of  a  house,  or  tj  pro- 
cure the  abatement  of  a  nuisance  which  hinders  the  user 
of  the  house,  is  a  right  of  the  former  kind.  A  right  of 
recapturing  without  resorting  to  action,  is  a  right  of  the 
latter  :1dnd. — ^Rights  to  such  restoration,  which  might  be 
styled  i^gnificahtly: and  shortly,  'rights  of  vindication,^  bx% 
the  subjects  of  the  first  sub-department. 

ii.'  If  a  violated  right  in  rem  be  virtually  annihilated  by 
the  injury,  the  only  remedy  of  which  the  case  will  admit  is 
satisfaction  to  the  injured  party.  Where  a  prevention  or 
hindrance  opposed  to  the  user  of  a  right,  has  been  with- 
drawn, or  has  otherwise  ceased,  satisfaction  to  the  injured 
party  for  the  past  prevention  or  hindrance  is  the  apt  or 
appropriate  remedy.  And,  generally,  the  apt  or  appropriate 
remedy  for  2i.past  delict  is  satis&ction  or  compensation  to 
the  injured  party  for  the  damage  or  inconvenience  which 
the  party  has  suffered  through  or  in  consequence  of  the 
offence. — Rights  to  satisfaction^  pecuniary  or  other^  are  the 
subjects  of  the  second  sub-departoient. 

iii.  If  the  user  of  a  right  tn  rem  be  prevented  or  hindered 
presmtly,  the  party  injured  by  the  prevention,  or  hindrance, 
has  commonly  a  right  to  satisfaction  for  damage  or  incon- 
venience, as  well  as  a  right  oi  restoration  to  the  ability  of 
free  exercise. — Eights  of  vindication  combined  vrith  rights  to 
satisfaction^  are  the  subjects  of  the  third  sub-department 

IV.  Where  an  offence  is  merely  incipient  or  impending, 
the  offence  may  be  stayed  or  prevented.  Tor  example :  For- 
cible dispossession  is  prevented,  and  waste  is  prevented  or 
stayed,  by  an  interdict  or  injunction :  or  if  I  be  threatened 
with  an  instant  assault,  I  may  prevent  the  approaching  in- 
jury by  repelling  the  assailant. — Ilights  of  preventing  or 
staying,  judicially  or  extra-judicially, impending  or  incipient 
offences  against  rights  in  re7n,  are  we  subjects  of  the  fourth 
sub-department. 

2.  Ilights  arising  from  civil  delicts  which  are  infringe- 
ments of  rights  inpersonamj  are  the  subjects  of  the  second 
department :  which  second  department  immediately  severs 
into  the  three  following  sub-departments. — First :  Kights  of 
compelling,  judicially  or  extra-judicially,  the  specific  perform- 
ance of  sucn  obligations  as  arise  from  contracts  and  quasi- 
contracts  :  e.y,  A  right  of  compelling  performance  by  action 
or  suit :  A  right  to  an  interdict  or  injunction,  for  the  purpose 
of  preventing  the  obligor  or  debtor  from  evading  the  fulfil- 
ment of  the  obligation :  A  right  of  retainer  or  detention,  by 
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tke  dfeditor  or  obligee,  of  a  thing  or  person  which  belongs 
to  the  obliffor  or  debtor,  but  on  which  the  obligee  or  creditor 
has  expended  money  or  labour. — Secondly :  Ilights  of  ob- 
taining satitf  action,  in  lieu  of  specific  performance,  where 
obligees  or  creditors  are  content  with  compensation,  or 
where  specific  performance  is  not  possible,  or  where  specific 
performance  would  not  be  advantageous  to  creditors,  or 
would  be  followed  by  preponderant  inconvenience  to  obli- 
gors or  debtors. — Thirdly:  Bights  of  obtaining  specific 
performance  in  part,  with  satismction  or  compensation  for 
the  residue. 

Note. — I  here  shall  analyze  the  pzincjples  whereon  specific 
performance  is  rationally  compelled.  The  caprices  of  the 
English  Law  with  regard  to  specific  performance,  and  with 
regard  to  the  connected  matter  of  recovery  in  ipecie^  I  shall  try 
to  explain  historically. 

Travelling  through  the  rights  which  arise  from  civil 
injuries,  I  shall  note  the  respective  applicability  of  those 
various  remedies  to  the  various  cases  of  injury  previously 
classed  and  described. 

III.  llanng  classed  and  described  civil  injuries,  and 
treated  of  the  rights  and  duties  which  civil  injuries  engender, 
I  shall  consider  the  modes  wherein  those  rights  are  exercised, 
and  wherein  those  duties  are  enforced.  In  other  words,  I 
shall  consider  dvU  procedure. 

Now  the  pursuit  of  rights  of  action,  with  the  conduct  of 
the  incidental  defences,  are  the  mincipal  matter  of  that  de- 
partment of  jurisprudence.  The  consideration  of  which 
matter  will  involve  a  consideration  of  the  following  prin- 
cipal, and  of  many  subordinate,  topics : 

ThQ  fiinctions  of  judges  and  other  ministers  of  justice. 

The  rationale  of  the  process  styled  pleading,  with  the 
connected  rationale  of  judicial  evidence. 

Judicial  decisions,  with  their  necessary  or  more  usual 
concomitants :  namely.  The  interpretation  or  construction  of 
statute  law,  or  law  established  in  the  properly  legislative 
mode :  The  peculiar  process  of  induction  (not  unfrequentiy 
confounded  with  the  interpretation  of  statute  law)  through 
which  a  rule  made  by  judicial  legislation,  is  gathered  irom 
the  decision  or  decisions  whereby  it  was  established :  The 
application  of  the  law,  be  it  statute  law  or  a  rule  made  judi- 
cially, to  the  fact,  case,  or  species  obvenietis,  which  awaits 
the  solution  of  the  tribunal. 

The  judgments,  decrees,  or  judicial  commands,  which 
are  consequent  on  judicial  decisions.  Appeals.  Execution 
of  judgments. 

Judgments  considered  as  modes  of  acquisition :  that  is  to 
say,  not  merely  as  instruments  by  which  rights  of  action  ar« 
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Pabt  IlL    enforced,  but  as  caufies  of  ulterior  rights :  e.y.  as  cauBes  of 
-    '    -'  liens,  or  tacit  mortgages,  given  to  plaintifib  on  lands  or  move- 
•ables  of  defendants. 

Such  judgments  or  decrees  as  yirtuaUj  are  mere  solem- 
nities adjected  to  conveyances  or  contracts.  The  explana- 
tion of  which  solemnities  will  involve  an  explanation  of  the 
distinction  between  voluntary  and  contemtioua  jurisdiction. 

Note, — ^A  right  which  arises  from  a  judgment  is  often  distinct 
from  the  right  of  action  which  is  pursued  to  judgment  and 
execution.  Arising  directly  from  the  judgment,  it  arises  not 
from  the  injury  which  is  the  cause  of  the  right  of  action,  as  from 
a  mode  of  acquisition.  Consequently,  rights  of  the  kind  ought 
in  strictness  to  be  classed  with  rights  which  I  style  primary'. 
that  is  to  say,  with  rights  which  do  not  arise  from  delicts  or 
offences.  But  the  classing  them  with  primary  rights  wen 
followed  by  this  inconvenience :  that  the  writer  were  unable  to 
explain  them  in  a  satisfactory  manner,  imless  he  anticipated  the 
doctrine  of  injuries,  of  rights  arising  from  injuries,  and  of  civil 
procedure. 

As  certain  rights  arising  from  judgment  should  in  strictness 
be  placed  under  a  foregoing  head,  so  should  '  the  frmctions  of 
judges  and  other  ministers  of  justice '  be  placed  under  a  follow- 
ing :  namely,  the  Law  of  Persons.  But  if  this  matter,  which 
logically  belongs  to  that  following  head,  were  not  anticipated 
under  the  present,  the  exposition  of  civil  procedure  would  be 
incomplete. 

Whoever  reads  and  reflects  on  the  arrangement  of  a  ccrma 
juriSj  must  perceive  that  it  cannot  be  constructed  with  logical 
rigour.  The  members  or  parts  of  the  arrangement  being  ex- 
tremely numerous,  and  their  common  matter  being  an  organic 
whole,  they  can  hardly  be  opposed  completely.  In  other  words, 
the  arrangement  of  a  corpus  juris  can  hardly  be  so  constructed, 
that  none  of  its  members  shall  contain  matter  which  logically 
belongs  to  another.  If  the  principles  of  the  various  divisions 
were  conceived  and  expressed  clearly,  if  the  departments  result- 
ing from  the  divisions  were  distinguished  broadly,  and  if  the 
necessary  departures  from  the  principles  were  marked  conspicu- 
ously, the  arrangement  would  make  the  approach  to  logical  com- 
pleteness and  correctness,  which  is  all  that  its  stubborn  and 
reluctant  matter  will  permit  us  to  accomplish. 

Duties,  and  other  consequences,  arising  from 
crimes* 

This  is  the  second  sub-department  of  the  second  of  the 
capital  departments  under  which  I  arrange  or  distribute  the 
matter  of  the  Ijaw  of  Things. 

The  matter  of  this  sub-department  will  be  treated  in  the 
following  order. 

I.  Duties  are  relative  or  absolute.  A  relative  duty  is 
implied  by  a  right  to  which  that  duty  answers.  An  aoso- 
lute  duty  does  not  answer,  or  is  not  implied  by,  an  answe^ 
inai  right. 
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As  an  example  of  an  absolute  dulr,  I  may  mention  a 
duty  to  forbear,  from  cruelty  to  any  01  the  lower  animals. 
For  a  necessary  element  of  a  right  (implying  or  answering 
the  duty)  is  wanting.  There  is  no  person,  individual  or 
complex,  towards  or  in  respect  of  whom  the  duty  is  to  be 
observed. 

I  have  adduced  the  foregoing  example  of  an  absolute 
duty,  on  account  of  its  extreme  smiplicity,  and  of  the  bre- 
vity with  which  it  may  be  suggested.  But,  as  I  shall  show 
in- my  preliminary  Lectures,  absolute  duties  are  very  numer- 
ous, and  many  of  them  ai-e  very  important.  As  I  shall  also 
show  in  my  preliminary  Lectures,  there  are  three  cases 
wherein  a  duty  is  absolute,  or  wherein  it  answereth  not  to 
an  answering  right ;  wherein  it  answers  to  nothing  which 
we  could  call  a  rightj  imless  we  gave  to  the  term  so  large 
and  vague  a  meaning,  that  the  term  would  denote,  in  effect, 
just  nothing  at  all.  The  three  cases  may  be  stated  briefly, 
in  the  following  manner. — The  duty  is  absolute,  in  case  there 
be  no  pei'8ony  individual  or  complex,  towards  or  in  respect 
of  whom  the  duty  is  to  be  observed.  The  duty  is  absolute, 
in  case  the  persons,  towards  or  in  respect  of  whom  the  duty 
is  to  be  observed,  be  uncertain  or  indeterminate.  The  duty  is 
absolute,  in  case  the  only  person,  towards  or  in  respect  of 
whom  the  duty  is  to  lie  observed,  be  the  monarch,  or 
sovereign  number,  ruling  the  given  community. 

Now  absolute  duties,  like  relative  duties,  are  primary  or 
sanctioning:  that  is  to  say,  7iot  arising  from  injuries,  or 
arising  from  injuries.  Again:  Primary  rights,  with  the 
primary  relative  duties  which  respectively  answer  to  those 
rights,  are  the  only  subjects  of  the  capital  department  to 
which  I  have  given  the  title  of  ^primary  rights  and  duties.* 
But  priniary  absolute  duties  ought  to  be  placed  somewhere. 
And  though  the  present  sub-department  oe  a  member  of  the 
capital  department  to  which  I  have  given  the  title  of  '  sanC' 
turning  rights  and  duties,'  primary  absolute  duties  may  be 
placed  commodiously  here.  For  infringements  of  duties 
primary  and  absolute,  belong  to  the  class  of  delicts  which 
are  stvled  crimes. 

Accordingly  I  shall  here  interpolate  a  description  of  the 
primary  absolute  duties  which  are  not  appropriate  subjects 
for  the  Law  of  Persons.  As  I  have  idready  remarked,  such 
interpolations  of  foreign  matter  cannot  be  avoided  always. 

n.  Having  interpolated  a  brief  descadption  of  nrimary 
absolute  duties,  I  shall  class  and  describe  crimes  (be  they 
breaches  of  primary  absolute,  or  of  primary  relative  duties), 
with  reference  to  the  rights  and  duties  whereof  they  ilre 
respectively  infringements. 

m.  Having  classed  and  described  crimes,  I  shall  brieflv 
toudi  upon  the  duties  (all  such  duties  being  absolute) 
which  arise  from  crimes.    I  shall  also  notice  briefly  those 
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Pabt  III.    confiequences  of  crimes  which  are  styled,  strictlj  and  pro- 

'  ■     •  ^iljfpwnshments, 

rv.  I  shall  advert  to  criminal  procedure,  with  what  may 
he  called;  hy  a  strict  application  of  the  name,  police.  In 
other  words,  I  shall  advert  to  the  modes  wherein  crimes 
are  pursued  to  punishment,  with  the  precautions  whidi  may 
be  taken  to  prevent  them. 


LAW  OF  PERSONS. 

Having  made  an  attempt,  at  a  previous  point  of  my 
Course,*  to  determine  the  notion  of  status  or  condition, 
I  shall  enter  the  department  of  law  which  is  styled  the  Law 
of  Persons,  with  an  attempt  to  distribute  status  or  coodi- 
tions  under  certain  principial  and  subordinate  classes. 

Accordingly,  I  snail  divide  conditions  into  private  and 
political, — I  shall  divide  private  conditions  into  domegtic  (or 
oeconotnical)  and  professional. — Certain  conditions  nearly  re- 
lated to  the  domestic,  I  shall  place  with  the  latter :  styling 
the  former,  by  reason  of  the  analog  through  which  they  are 
so  related,  quasi-domestic  conditions. — Certain  conditions 
which  will  not  bend  to  my  arrangement,  I  shall  place  on  a 
line  with  private  and  political  conditions,  and  shall  style 
anomalous  or  miscellaneous. 

My  arrangement,  therefore,  of  status  or  conditions  will 
stand  thus : 

I  shall  distribute  conditions  under  three  principal  classes : 
1.  i^'zWa  conditions :  2.  Political  conditiona :  3.  Anomalous 
or  miscellaneous  conditions.  And  I  shall  distribute  private 
conditions  under  two  subordinate  classes :  1.  Domestic  (or 
ceconomical)  and  quasi-domestic  conditions :  2.  Professional 
conditions. 

yote. — According  to  the  jurists  of  ancieut  Home,  and  to  the 
jurists  of  the  modem  nations  whose  law  is  fashioned  on  the 
Roman,  the  capital  or  leading  division  of  the  entire  corpus  juris 
is  the  division  of  jus  into  publicum  and  privatum.  In  other 
words,  positive  law  (considered  with  reference  to  its  different 
purposes  and  subjects)  is  divided  by  those  jurists,  at  the  outset 
of  the  division,  into  puhlic  and  private. 

Now  the  nsxsiQ  puhlic  law  has  two  principal  significations: 
one  of  which  significations  is  large  and  vague ;  the  other,  strict 
and  definite. 

Taken  with  its  large  and  vague  signification,  the  name  will 
apply  indifferently  (as  I  shall  show  in  my  Lectures)  to  law  of 

*  See  Lecture  XL.  tupra,  and  following  Lectures. 
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every  department.  The  various  writers,  therefore,  who  take  it 
with  that  signification,  determine  the  province  of  public  law  in 
various  and  inconsistent  ways.  Accoraing  to  some,  the  province 
of  public  law  comprises  political  conditions,  together  with  civil 
procedure,  and  the  law  which  is  styled  criminal :  that  is  to  say, 
the  department  of  law  which  is  concerned  with  crimes ;  with  the 
duties  arising  from  crimes ;  with  the  punishments  annexed  to 
crimes;  and  with  criminal  procedure  and  preventive  police. 
According  to  others,  the  province  of  public  law  embraces  criminal 
law,  but  excludes  civil  procedure.  According  to  others,  its  pro- 
vince rejects  both.  Whilst  others  (confounding  positive  law  and 
positive  morality)  extend  its  province  to  the  so-called  law  of 
nations,  as  well  as  to  civil  procedure  and  to  the  law  which  is 
styled  criminal.  But  in  one  thing  all  of  them  agree.  All  of 
them  distribute  the  entire  corptia  juris  under  two  principal  and 
contradistinguished  departments :  nfimely,  jus  publicum  and  jus 
privatum.  And,  consequently,  all  of  them  contradistinguish 
their  so-called  public  law  to  the  two  principal  and  opposed  de- 
partments of  their  so-called  private  law :  namely,  The  Law  of 
f  ersons  and  The  liaw  of  Things.  Now,  as  I  shall  show  in  my 
Lectures,  this  notable  division  and  arrangement  of  the  corpus 
juris  is  erroneous  and  pregnant  with  error :  springing  from  a 
perplexed  apprehension  of  the  ends  or  purposes  of  law,  and 
tending  to  generate  a  lik«  apprehension  in  the  helpless  and 
bewildered  student.  As  I  shall  show  also,  every  department  of 
law,  viewed  from  a  certain  aspect,  may  be  styled  private ;  whilst 
ereiy  department  of  law,  viewed  from  another  aspect,  may  be 
styled  public.  As  I  shall  show  further,  public  law  and  private 
law  are  names  which  should  be  banished  the  science ;  for  since 
each  will  apply  indifferently  to  every  department  of  law,  neither 
can  be  used  conveniently  to  the  purpose  of  signifying  any.  As 
I  shall  show,  moreover,  the  entire  corpus  juris  ought  to  be 
divided,  at  the  outset,  into  Law  of  Things  and  Law  of  Persons ; 
whilst  the  only  portion  of  law  that  can  be  styled  public  law  with 
a  certain  or  determinate  meaning,  ought  not  to  be  contradistin- 
^shed  to  the  Law  of  Things  and  Persons,  but  ought  to  be 
inserted  in  the  Law  of  Persons,  as  one  of  its  limbs  or  members. 

Taken  with  its  strict  and  definite  signification,  the  name 
public  law  is  confined  to  that  portion  of  law  which  is  concerned 
with  political  conditions.  Accordingly,  I  take  the  name  with 
that  its  determinate  meaning,  and  I  deem  that  portion  of  law,  a 
member  of  the  Law  of  Persons.  But,  to  obviate  a  cause  of  mis- 
conception, I  style  that  portion  of  law.  The  Law  of  Political 
Status,  or  the  Law  of  Political  Conditions:  suppressing  the 
ambiguous  names  of  public  and  private  law  along  with  that 
groundless  division  of  the  corpus  juris  which  those  opposed 
•  names  are  commonly  employee!  to  signify.  For,  as  I  have 
intimated  above,  the  Law  of  Political  Status,  like  every  other 
portion  of  the  entire  corpus  juris,  might  be  styled  with  perfect 
propriety,  public  or  private :  public,  when  viewed  from  a  certain 
aspect ;  private,  when  viewed  from  another. 

^  In  rejecting  the  division  of  law  into  public  and  private,  in 
rejecting  the  names  by  which  the  division  is  signified,  and  in 
classing  political  conditions  with  copditioos  of  oUier  nati|re9,  J 
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Part  III.    am  justified  by  the  great  authority  of  our  own  admirable  Hal«, 

as  well  as  by  the  cogent  reasons  whereon  I  shall  insist  in  my 

Lectures.     In  his  Analysis  of  the  Xiaw  of  England  (or  rather  of 

the  Law  of  England,  excepting  the  criminal  pdrt  of  it),  he  classes 

politicAl  conditions  (or  'political  relations*)  with  the  priTafee 

conditions  (or  '  relations ')  which  he  styles  (economical.   .Nor  eaii 

I  discover  in  any  nook  of  his  treatise  the  slightest  trace  of  the 

perplexed  apprehension  which  is  the  source  of  the  division  of 

law  into  public  and  private.     Even  in  adverting  to  criminal 

delicts,  where  it  was  most  likely  that  he  would  fall  into  the  error, 

he  avoids  it.     Unlike  his  imitator,  Blackstone,  who  calls  then 

public  wrongs,  he  styles  them  criminal  wrongs,  or  matter  for 

Fleas  of  the  Crown :  hitting  precisely  by  the  last  expression  the 

basis  of  the  division  of  wrongs  into  civil  injuries  and  dimes. 

We  scarcely  can  estimate  completely  the  originality  and  depth 

of  his  Analysis,  unless  we  compare  it  closely  with  the  Institutes 

of  Gains  or  Justinian,  and  unless  we  look  vigilantly  for  the 

instructive  but  brief  hints  which  abound  in  every  part  of  it 

The  only  gross  mistakes  that  I  have  found  in  his  masterly  oxAr 

line  are  his  glaring  and  strange  mistranslation  of  *Ju8  pereonanm 

et  rerum*  and  his  placing  under  the  department  assigned  to  the 

stattis  of  persons,  certain  rights  of  persons  which  he  styles  their 

absolute  rights.     Seeing  that  all  rights  are  rights  of  persons,  and 

seeing  that  things  are  merely  subjects  of  rights,  it  is  clear  that 

the  genuine  meaning  of  \jtis  personarum  et  rerom '  is  not  jerj 

happily  rendered  by  '  riffhte  of  persons  and  things.'    And  as  to 

absolute  (commonly  denominated  natural  or  innate)  rights,  they 

are  not  matter  for  the  Law  of  Status,  but  belong  preeminently 

and  conspicuously  to  the  contradistinguished  department.    Bat, 

in  justice  to  this  great  and  excellent  person,  I  must  add  that 

the  former  mistake  is  verbal  rather  than  substantial.     Unlike 

the  imitator  Blackstone,  with  his  *  rights  of  persons  and  things,' 

Hale  seizes,  for  the  most  part,  the  genuine  meaning  of  the  ms- 

tinction,  though  he  thickens  the  obscurity  of  the  obscure  phrases 

by  which  the  modern  Civilians  usually  express  it. — In  rejecting 

the  division  of  law  into  public  and  private,  and  in   classing 

political  with  other  conditions,  Hale,  I  believe,  is  original  and 

nearly  singular.    In  an  EncycHopcBdia  by  Falck,  a  professor  of  law 

at  Kiel,  it  is  said  that  the  authors  of  the  Danish  code,  with  those 

of  the  Danish  writers  who  treat  law  systematically,  observe,  in 

this  rospect,  the  arrangement  observed  by  Hale.     But  in  all  the 

treatises  by  Continental  Jurists  which  have  fallen   tmder  my 

inspection,  law  is  divided  into  public  and  private,  though  the 

province  of  public  law  is  variously  determined  and  described. 

It  is  true  that  Sir  William  Blackstone  also  rejects  that 
division,  and  also  considers  the  law  which  is  concerned  with 
political  conditions  a  member  of  the  Law  of  Persons.  But  the 
method  observed  by  Blackstone  in  his  far  too  celebrated  Com- 
mentaries, is  a  slavish  and  blundering  copy  of  the  very  imperfect 
method  which  Hale  delineates  roughly  in  his  short  and  un- 
finished Analysis.  From  the  outset  to  the  end  of  his  Comment- 
aries he  blindly  adopts  the  mistakes  of  his  rude  and  compendious 
model,  missing  invariably,  with  a  nice  and  surprising  inf^icity, 
the  pregnant  but  obscure  suggestions  which  it  proffered  to  hit 
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attention,  and  which  would  hare  guided  a  discerning  and 
inventive  writer  to  an  arrangement  comparatively  just.  Neither 
in  the  general  conception,  nor  in  the  detail  of  his  book,  is  there 
a  single  particle  of  original  and  discriminating  thought.  He 
had  read  somewhat  (though  far  less  than  is  commonly  believed) ; 
but  he  had  swallowed  the  matter  of  his  reading,  without  choice 
and  without  rumination.  He  owed  the  popularity  of  his  book  to 
a  paltry  but  effectual  artifice,  and  to  a  poor,  superficial  merit. 
He  truckled  to  the  sinister  interests  and  to  the  mischievous  pre- 
judices of  power ;  and  he  flattered  the  overweening  conceit  of 
their  national  or  peculiar  institutions,  which  then  was  devoutly 
entertained  by  the  body  of  the  English  people,  though  now  it  is 
happily  vani^ing  before  the  advancement  of  reason.  And  to 
this  paltry  but  effectual  artifice  he  added  the  allurement  of  a 
style  which  is  fitted  to  tickle  the  ear,  though  it  never  or  rarely 
satisfies  a  severe  and  masculine  taste.  For  that  rhetorical  and 
prattling  manner  of  his  is  not  the  manner  which  suited  the 
matter  in  hand.  It  is  not  the  manner  of  those  classical  Boman 
jurists  who  are  always  models  of  expression,  though  their  mean- 
ing be  never  so  faulty.  It  differs  ^m  their  imaffected,  yet  apt 
and  nervous  style,  as  the  tawdry  and  flimsy  dress  of  a  milliner's 
doll,  from  the  graceful  and  imposing  nakedness  of  a  Grecian 
statue. 

Having  distributed  statm  or  conditions  under  the  prin- 
cipal and  subordinate  classes  mentioned  above^  I  shall 
consider  them  particularly  in  the  follovnng  order  and 
manner. 

1. 1  shall  review  domestic  and  quasi-domestic  conditions : 
describing  the  rights  and  duties,  capacities  and  incapacities, 
of  which  they  are  constituted  or  composed :  and  also  de- 
scribing the  events  by  which  persons  are  invested  with 
them,  or  are  divested  of  them. — Of  these  conditions  the 
following  are  the  principal:  namely,  The  conditions  of 
Husband  and  Wife:  of  Parent  and  Child:  of  Master  and 
Slavd :  of  Master  jmd  Servant :  of  Persons  who  by  reason 
of  their  age,  or  by  reason  of  their  sex,  or  by  reason  of 
inflimity  arising  from  disease,  require,  or  are  thought  to 
require,  an  extraordinary  measure  of  protection  and  restraint. 

Haying  reviewed  domestic  and  quasi-domestic  condi- 
tions, in  tiie  manner  which  I  have  now  suggested,  I  shall 
review  professional  conditions  (the  other  leading  class  of 
private  conditions),  in  a  similar  manner. 

n.  Having  reviewed  private  conditions,  in  the  manner 
suggested  above,  I  shall  review,  in  a  similar  manner,  poli- 
tiou  conditions :  that  is  to  say,  the  stabu  or  conditions  of 
subordinate  political  superiors.  Of  the  classes  of  persons 
bearing  political  conditions,  the  follov^dng  are  the  most 
remarbilue.  I.  Judges  and  other  ministers  of  justice.  2. 
Persons  whose  principal  and  appropriate  duty  is  the  defence 
of  the  commmdty  against  roreign  enemies.     8.  Persons 
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Part  III.    invested  with  rights  to  collect  and  distribate  the  reYenut  of 

^-    « '    the  State.    4.  Persons  commissioned  by  the  State  to  instmct 

its  subjects  in  religion,  science,  or  lurt.  5.  Persons  com- 
missioned by  the  State  to  minister  to  the  relief  of  calamilr: 
e.g.  oyerseers  of  the  poor.  6.  Persons  commissioned  by  uie 
State  to  construct  or  uphold  works  which  require,  or  are 
thought  to  require,  its  special  attention  and  interference :  e.g, 
roads,  canals^  Aqueducts,  sewers^  embankments. 

UtoU. — ^Before  I  dismiss  the  matter  of  the  present  article,  I 
will  request  the  attention  of  the  reader  to  the  following  explana- 
tory sugfi^estions. 

1 .  The  monarch  properly  so  called,  or  the  sovereign  number 
in  its  collegiate  and  sovereign  capacity,  is  not  invested  with  a 
status  (in  tne  proper  acceptation  of  the  term).  A  status  is  com- 
posed or  constituted  of  legal  rights  and  duties,  and  of  capacities 
and  incapacities  to  take  and  incur  them.  Now,  since  they  an 
merely  creatures  of  the  positive  law  of  the  conmiunily,  and 
since  that  positive  law  is  merely  a  creature  of  the  sovereign,  we 
cannot  ascribe  such  rights  and  duties  to  the  monarch  or  sovereign 
body.  We  may  say  uiat  the  sovereign  has  powers.  We  may 
say  that  the  sovereign  has  rights  conferred  by  the  Law  of  God; 
that  the  sovereign  has  rights  conferred  by  positive  morality; 
that  the  sovereign  is  subject  to  duties  set  by  the  Law  of  God ; 
that  the  sovereign  is  subject  to  duties  which  positive  morality 
imposes.  Nay,  a  sovereign  government  may  have  a  legal  right 
against  a  subject  or  subjects  of  another  sovereign  government. 
But  it  cannot  be  bound  by  legal  duties,  and  csmnot  have  1^1 
rights  against  its  own  subjects.  Consequently,  a  sovereign 
government  of  one,  or  a  sovereign  government  of  a  number  in  its 
collegiate  and  sovereign  capacity,  is  not  invested  with  a  sUUtu 
(in  the  proper  acceptation  of  the  term) ;  or  it  is  not  invested 
with  a  status  (in  lie  proper  acceptation  of  the  term)  derived 
from  the  positive  law  of  its  own  political  community. 

For  tne  sake,  however,  of  shortness,  but  not  without  im- 
propriety, we  may  say  that  the  sovereign  bears  a  stains  com- 
posed or  constituted  of  powers.  And,  by  reason  of  the  intimate 
connexion  of  that. improper  status  with  the  status  (properly  so 
called)  of  subordinate  political  superiors,  I  shall  consider  the 
powers  of  the  monarch,  or  the  powers  of  the  sovereign  number 
in  its  collegiate  and  sovereign  capacity,  with  the  rights  and 
duties  of  the  subordinate  political  superiors  to  whom  portions  of 
those  powers  are  delegated  or  committed  in  trust.  Or,  rather,  I 
shall  consider  the  powers  of  the  sovereign,  at  the  present  point 
of  my  Course,  in  so  far  as  the  essentials  of  the  matter  may  not 
have  been  treated  adequately  in  my  preliminary  Lecture  on  sove- 
reignty and  independent  political  society. 

2.  The  law  of  political  conditions,  or  public  law  (with  the 
strict  and  definite  meaning),  is  frequently  divided  into  constitu- 
tional and  administrative. 

In  a  country  governed  by  a  monarch,  constitutional  law  is 
extremely  simple:  for  it  merely  determines  the  person  who 
shall  bear  the  sovereignty.    In  a  country  governed  by  a  number, 
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eonstitutional  law  is  mote  complex :  for  it  determines  the  per- 
sons, or  the  classes  of  the  persons  who  shall  bear  tlie  sovereign 
powers ;  and  it  determines,  moreover,  the  mode  wherein  those 
persons  shall  share  those  powers. — ^In  a  country  governed  by  a 
monarch,  constitutional  law  is  positive  morality  merely :  In  a 
countiy  governed  by  a  number,  it  may  consist  of  positive  moral- 
ity, or  of  a  compoimd  of  positive  morality  and  positive  law. 

Administrative  law  determines  the  ends  and  modes  to  and  in 
which  the  sovereign  powers  shall  be  exercised :  shall  be  exercised 
directly  by  the  monarch  or  sovereign  number,  or  shall  be 
exercised  directly  by  the  subordinate  political  superiors  to  whom 
portions  of  those  powers  are  delegated  or  committed  in  trust. 

The  two  departments,  therefore,  of  constitutional  and  ad- 
ministrative law,  do  not  quadrate  exactly  with  the  two  depart- 
ments of  law  which  regaid  respectively  the  9tatus  of  the  sove- 
reign, and  the  various  atatm  of  suborainate  political  superiors. 
Though  the  rights  and  duties  of  the  latter  are  comprised  by 
administrative  law,  and  are  not  comprised  by  constitutional  law, 
administrative  law  comprises  the  powers  of  the  sovereign,  in  so 
far  as  they  are  exeicised  directly  by  the  monarch  or  sovereign 
number. 

In  so  far  as  the  powers  of  the  sovereign  are  delegated  to 
political  subordinates,  administrative  law  is  positive  law,  whether 
the  country  be  governed  by  a  monarch  or  by  a  sovereign  number. 
In  so  for  as  the  sovereign  powers  are  exercised  by  the  sovereign 
directly,  administrative  law,  in  a  country  governed  by  a  monardi, 
is  positive  morality  merely :  In  a  country  governed  by  a  number, 
it  may  consist  of  positive  morality,  or  of  a  compound  of  positive 
morality  and  positive  law. 

3.  It  is  somewhat  difficult  to  describe  the  boundary  by  which 
the  conditions  of  political  subordinates  are  severed  from  tne  con- 
ditions of  private  persons.    The  rights  and  duties  of  political 
subordinates,  and  the  rights  and  duties  of  private  persons,  are 
creatures  of  a  conmion  author :  namely,  the  sovereign  or  state. 
And  if  we  examine  the  purposes  to  whidi  their  rights  and  duties 
are  conferred  and  imposed  by  the  sovereign,  we  shall  find  that 
the  purposes  of  the  rights  and  duties  which  the  sovereign  confers 
and  imposes  on  private  persons,  often  coincide  with  the  purposes 
of  those  which  me  sovereign  confers  and  imposes  on  subordinate 
political  superiors.    Accordingly,  the  conditions  of  parent  and^ 
guardian  (with  the  answering  conditions  of  child  and  ward)  are' 
not  unfrequently  treated  by  writers  on  jurisprudence,  as  portions 
of  public  law.    For  example :  The  patria  potestas  and  the  ttUela 
of  the  Roman  Law  are  treated  thus,  in  his  masterly  System  dea 
Pandekten-Bechts,  by  Thibaut  of  Heidelberg:  who,  for  pene- 
trating acuteness,  rectitude  pf  judgment,  depSi  of  learning,  and 
vigour  and  elegance  of  exposition,  may  be  placed,  by  the  side  of 
Von  Savigny,  at  the  head  of  all  living  Civilians. 

At  the  earliest  part  of  my  Course  that  will  admit  the  subject 
conveniently,  I  sheJl  try  to  distinguish  political .  from  private 
conditions,  or  to  determine  the  province  of  public  law  (with  the 
strict  and  definite  meaning) :  an  attempt  which  will  lead  me  to 
examine  the  current  division  of  law  into  jus  puHieum  and  ju» 
f^rivaium ;  and  which  will  lead  me  to  ei^lain  tne  numerous  and 
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Pabt  Illr  disparate  senses  attached  to  the  two  expressions.  I  woold 
"•-  »  *  briefly  remark  at  present,  that  I  merely  mean  by  private  persons, 
persons  not  political :  that  is  to  say,  persons  not  invested  with 
political  conditions ;  or  persons  bearing  political  conditions,  but 
not  considered  in  those  characters,  or  not  viewed  from  that  aspect 
I  intend  not  to  intimate  by  the  term  private,  that  private  or  not 
political,  and  public  or  political  persons,  are  distingxiishable  by 
differences  between  the  ultimate  purposes  for  which  their  rights 
and  duties  are  respectively  confeired  and  imposed. 

m.  Having  reviewed  private  and  political  conditions, 
in  the  manner  suggested  albove,  I  shall  review  anomalous  or 
miscellaneous  conditions  in  a  similar  manner. — ^As  examples 
of  such  conditions^  I  adduce  the  following :  namely,  the 
conditions  of  Aliens :  the  conditions  of  Persons  incapable  of 
rights  by  reason  of  their  religious  opinions :  the  conditions 
of  Persons  incapable  of  rights  by  reason  of  Uheir  crimes. 

Note. — In  any  department  of  the  Law  of  Persons  assigned  to 
a  given  condition,  the  rights  and  duties  composing  the  given 
condition,  would  naturally  be  arranged  (in  a  corpus  juris)  agree- 
ably  to  the  order  or  method  observed  in  the  Law  of  Things. 
For  example :  Agreeably  to  the  order  or  method  which  I  have 
delineated  above,  the  rights  and  duties  composing  the  given  con- 
dition, would  naturally  be  divided  at  the  outset,  into  primary 
and  sanctioning :  those  primary  rights  and  duties  being  divided 
again,  into  rights  in  rem,  rights  in  personam,  combinations  of 
rights  in  rem  and  rights  in  personam,  and  so  on.  And  in  any 
department  of  the  Law  of  Persons  assigned  to  a  given  condition, 
the  constituent  elements  of  the  given  condition  would  naturally 
be  treated  with  perpetual  reference  to  the  principles  and  rules 
expounded  in  the  Law  of  Things. 


To  the  series  of  Lectures  briefly  delineated  above^  I  shall 
add  a  concise  summary  of  the  positive  moral  rules  which 
are  styled  by  recent  writers,  the  positive  law  of  nations,  or 
positive  international  law :  concluding  tberewith  my  review 
of  positive  law,  as  conceived  with  its  relations  to  positive 
morality,  and  to  that  divine  lata  which  is  the  ultimate  tefit 
of  both. 


TABLES. 


Of  the  Tables  which  Mr.  Austin  drew  out  and  distributed  tc 
the  members  of  his  class,  and  which  with  explanatory 
notes  accompanying  them  were  constructed  with  great  care, 
the  late  editor  (Mrs.  Austin)  was  only  able  to  find  a  few. 
Their  purpose  was  to  collate  and  explain  the  system  of 
arrangement  adopted  by  eminent  writers  on  jurisprudence, 
commencing  with  the  Roman  Jurists  of  the  classical  period 
and  ending  with  Bentham.  The  following  tables  are 
abridged  irom  the  few  which  remain,  and  which  were  pub- 
lished by  the  late  editor  in  the  origiual  edition  of  this  work. 
To  append  at  any  'length  the  notes  which  accompany  these 
tables  would  be  hardly  consistent  with  the  purpose  of  the 
present  abridgment.  To  present  them  as  detached  notes 
in  an  abridged  form  would  be  useless  to  the  student.  In 
the  body  of  the  present  work,  however,  I  have  kept  these 
notes  in  view,  and  in  some  instances  borrowed  largely  firom 

them. 
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TABLE 


The  Arrangement  wHich  seems  to  have  beem  in- 


Ju8  (law)  Publicum  : 
OQuod  td  SUUum  Rei  Romana — adptMice  utilia — speetat : 
Quod  in  sacris,  in  saccrdotibus,  in  magistratibus  consistit '). 


Jus  Haw)  quad  ad  Personas 
perHnet :  (otherwise,  De  PER80Ki8^2>e 
JuBK  PERSON  ARUM— i)e  Cojtdicione 
HOMINUM). 


Jus  (law)  quod  ad  Res 
pertinet:  (otherwise  De 
Rebus). 


Dominium  (in  the  large  si^ification^ : 
A  class  of  Rights  (their  corresponding  daties  oeing  im- 
plied) which  contains  the  following  genera ;  viz. — i 


I 
Dominium  rei  singulse: 
(or  Dominium^  in  the 
strict     sense ;      Pro- 
PuiETAs;    or  In    Rk 

POTESTAS) 


Jura,  sive  Jura  in 
Re  alien& :  velut 
Servitus,  Jus  Pigno- 
ri*,  etc. 


Dominium  Merum  per 
universitatem  ac- 
quintarum :  veimt 

Haredifatis,  Dotih, 
FeculUj  etc. 


The  exercise  of  such  rights  by  a 
person  not  entitled  being  termed 
respectively 


POSSESSIO 


Quasi  Possessio 


and  imparting  corresponding  rights 
against  all  persons  except  the  owner, 
and  except  persons  in  respect  of 
whom  the  right  is  exercised  vi^ 
c/ciffi,  aut  precario. 


Tables. 
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I. 


tended  by  the  Roman  Institutional  Writers. 


Jus  (law)  Privatuih  : 
('  Quod  ad  singulnrum  utilitatem — ad  priwUim  utilia — spectat '). 

Containing — 1 


Jus  (law)  quod  ad  Aciionrs 
pertinet:  (otherwise  De  Ac- 

TIONIBUS.^ 

A  department  exclusively  conversant  (accord- 
ing to  the  intended  arrangement)  with  Civil  Pro- 
cMurt ;  but  (as  given  by  Gaius,  and  by  his  imitator 
Justinian^  including  the  description  of  a  few  auh- 
stantive  rights  and  obligations. 


I 


Oblioatio  (in  the  correct  signification). 
A  dass  of  Rights  and  Obligations  which  contains  the 
following  genera,  viz.  :- 


OblioATIONES  ex  Contractu 
et  quasi  ex  ConiractUf  viz. : 

1.  Arising  immediately 
from  contracts  and  quasi- 
contracts  ( — Frimary  Obliga- 
tions). 

2.  Injuries  consisting  in 
the  non-performance,  or  in 
the  undue  performance,  of 
primary  obligations. 

8.  Obligations  arising  im- 
mediately n-om  those  injuries, 
though  mediately  from  the 
violated  primary  obligations : 
e.^.the  rights  and  liabilities 
with  which  an  Action  ex  con- 
traciu  is  concerned. 


I 


Obuoationes 
quasi  ex  delicto. 


Oblioationes  ex  De- 
lictOj  vis. : 

1.  DeHctSf   in    the 
strict  sigpiification   of 
the  term :  i.e..  Damage, 
intentional  or  by  neg- 
ligence (*  (hlo  aut  culpd  *)  to  iura  in  rem  ' 
(in  the  largest  import  of  the  phrase),  such 
as  Assault,  Slander,  Theft,  considered  as  a 
civilii\jury,  Forcible  Dispossession:  Deteu* 
tion  maid  fide  Arom  the  owner :  trespass  on 
another^s  land :  Damage,  wilAil  or  negli- 
gent, to  his  moveables. 

2.  The  Obligations^  incumbent  upon  the 
i^|uring  parties,  to  restore,  satisfy',  etc. ; 
with  the  corresponding  Rights  of  Action, 
etc.  which  reside  in  the  injured  parties. 

Whether  the  Law  of  Crimes^  of  Punish- 
mentSf  and  of  Criminal  Procedure^  fell 
within  the  plan  of  the  Roman  Institutional 
writers,  seems  to  be  doubtful. 
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TABLE 


Exhibiting  the  Corpus  Juris  (*  Corps  complet  de 

been  conceived 

National,  Municipal,  or  Iitternal  Law  [i.e.  Jus  Civilk,  in  one  of  its 
numerous  senses] : 

Containing — 


Droit  politique  [i,e.  Jus  Publicum]  : 
Containing —  i 


Droit  ConstUuHonnel : 
Bdating  to 

1.  The  Powers  of  the  Sovereiatij  in  the  large  and  correct  signification. — 
i.e.  of  the  One,  the  Few,  or  the  Many,  in  whom  the  8<wereignty~-^e 
supreme,  unlimited,  and  legally  irresponsible  Command — resides. 

2.  The  ZHstribuHon  of  the  Sovereign  powers,  where  not  united  in  a  single 
person. 

3.  The  Duties  of  the  Government  (subjects  or  citizens)  towards  the 
Sovereign. 

A  large  portion  of  Constitutional  Law  is,  strictly  a  branch  of  Morali, 
See  *  Traitds,  etc^*  voL  I  pp.  167,  826. 


Droit  Civil  (as  opposed  to  Droit  penal)  [i.e.  Law 
regarding/Tn'mary  Rights  and  Obugations] : 
Kelating  to — 


Rights  In  Rem,  with  their 
corresponding  Duties : 


A. 


Rights  In  Personam,  or  ubliga- 
TioNS  stricto  sensu  : 

In  which  Department  of  rights  and 
obligations  are  comprised  the  following 
genera  :  viz. — 


Obligations  arising  from  Facte 
ou  Convention  (i.e.  ex  Con- 
tractu) : 


Obligations  arising  from  Betoin  tuperieur 
Service  antevUur^  Responsabihte  pottr 
ime  pertonne  tierce^  etc*)  i.e.  Quasi  ex 
Contractu), 


Tables, 
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IX. 

Droit  *)  arranged  in  the  order  which  seems  to  have 
by  Bentham, 

International,  or  External  Law  [i.e.  Jus  Integrarum  Gentium]  : 
Relating  to  the  Rights  and  Obligations  of  Independent  Political  Societies 

towards  one  another. 
Thus  considered,  it  is,  strictly,  a  branch  of  Morals.    See  *  Trait^s,  etc*  vol.  i. 

pp.  168,  828.    But,  as  enforced  in  any  given  Society  by  the  Sovereign,  or 

Supreme  Power,  it  properly  constitutes  a  portion  of  (national  or  internal) 

Law. 


i 

Droit  civil  (as  opposed  to  Droit  politique)  [i.e.  Jus  Privatum]  : 

Containing — 


The  Rights  and  Obligations  of  Per- 
sons cloUied  with  Political  Powers  in 
subordination  to  the  Sovereign.  See 
*  Traitds,  etc. ;  *  vol.  i.  pp.  385,  839, 846, 
etc. :  Organisation  judiciaircy  Code 
Militairef  Code  de  Finance^  Code  eccle- 
siastique^  etc. 


Code  Gi^n^ral,  ou  Lois  o^nerales 
[i.e.  Jus  Rerum]  : 

Containing — i 


Codes  particuliers,  oa  Becueils 
de  Lois  Particuliers  [i.e. 
Jus  Personarum]. 


Droit  substantif  [or  The  Law]  : 
Containing-—. 


Droit  adjectif  [or  Law  of 
Procedure'] : 
Containing—* 


Law  of  Civil  Procedure : 


Law  of  Crttninal 
Procedure. 


Droit  pj^nal  [i.e.  Law  regarding  Injuries ;  with  the  Riff^ts  and 
Obligations  {secondary  or  sanctioning)  which  arise  from  in- 
juries] : 

Relating  to— 


Crimes  and  Punishments'^  together 
with  the  Satisfaction  to  the  injured 
parties  or  their  representatives,  which 
(in  the  opinion  of  Bentham)  it 
would  be  expedient  to  exact  from 
the  criminals. 


Civil  Injuries ;  with  the  Mights 
of  the  injured  parties  or  their  re- 
presentatives, and  the  correlating 
Obligations, 


^■ 

. 

r 

, 

1 

i 

t.- 

fl 

ii 


■  I 

'  I 

I'  • 

.  I 


INDEX. 


▲BB 

PAOB 

ABSOLUTE  rights,  the  term 
ambiguous        .        .        .184 

—  -  duties  enumerated      .  194  et  seq, 

—  and  relative  duties,  differ- 

ence  between   .        .       .    197 

—  rights,  meaning  of  the  term, 

as  used  by  Blackstone  292,865 

—  property  defined  .        .        .410 
Abstract  of  Outline  to  the 

lectures    ....  1 

—  in  a  tabular  form        .        .  4 
Accession,  title  by         .        .  480 
Accident,  a  ground  of  exemp- 
tion from  liability  .        .  285 

Act,   implied    in    the    term 

right*    .        .        .        .160 

—  and  forbearance  .        .        .    174 

—  Bentham's   *  internal'  and 

'  external  *  acts        .        .  ibid, 

—  strict  meaning  of  the  term  .    204 

—  consei^uences  of^  never  willed   205 

—  sometimes  not  even  intended  ibid. 

—  if  intended,  may  or  may  not 

be  wished        .        .        .  ibid, 

—  forbearances  from,  are  not 

willed  but  intended  .        .    206 

—  intended  consequence  of  an 

intended  future  act  not 
always  desired  .    "Zli 

—  in  relation  to  injuiy   .        .    224 

—  of  God,  a  ground  of  exemp- 

tion from  liability  .        .    285 

—  of  Parliament.  (SeePar&'a- 

men{) 
Action,  right  of,  \sju$  in  per' 

sonam      ....    179 

—  apparent      exception      of 

actions  styled  tn  rem       .    180 

—  as  a  right  and  as  an  in- 

strument. .  .  .  876 
AcTiONKS,  utUee  et  in  factum  .  804 
Actions,    the     tendency    of 

human     .       .        .         23,27 

—  tn  rem         ....    180 


PAGB 

Acts,  Bentham's  division  of, 
into  *  internal '  and  *  ex- 
ternal,'and  n. .        .        .174 

—  this    division   rejectetl    by 

author  .  .  .  *.  ibid 
Acts    and     forbearances, 

account  oty  necessary  to 

the  explanation  of*  right '  1 60 
the  objects  of  rights  and 

duties  .  .  .  107, 175 
Adjective    and  substantive 

law,  the  terms  explained 

800,374 

—  the   terms  objected  to  by 

'    the  author        .        .     874,375 
Administration  of  personalty    412 
Administrative  and  Execu- 
tive, distinction  of  poli- 
tical powers  into     .        .      97 

—  and  constitutional  law        .    807 
^QUITAS.     (See  Equity) 

—  original    meaning   of    the 

term  ....  283 
jEquum,  meaning  of  the  term, 

n 198 

Aliens.    (See  Foreianers) 

—  their  position  in  Kome        .    278 
Altius  non  tollendj,  servi- 

tu8 898 

America,     constitution      of 

United  States  of      .        .    108 

—  authority  of  certain  State 

Legislatures  not  respected 
by  judges        .        .        .    829 
Alienation,  power  of  .        .    407 
Analogies,  competition  of 

OPPOSITE        .        .     820, 888 
Analogy,  objects  improperly, 
but    by   close    analogy, 
styled  laws      .  •        6 

—  meaning  of  the  term  .        .      58 

—  between  a  law  proper  and  a 

law  imposed  by  general 
opinion    .        .  .66 
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Ancient    lights,    servitude 

not  to  obstruct         .        .    397 

Animals,  lower,  in  what  sense 

irrational,  n.    .        .        .77 

—  are  not  governed  by  laws,  n.  ihid. 
Anoeb,  sudden,  as  an  excuse  247 
Anti-social    motives,    not 

necessarily  leading  to  evil, 
though  likely  to  do  so     .      55 

Appeals,  statute  abolishing, 

in  criminal  cases     .        .    187 

Appendant  and  appurtenant, 
use  of  the  terms  in  Eng- 
lish law  .        .        .     397,398 

Arbitbium,  Equity  as  mean- 
ing   295 

—  as  an  objection  against  judi- 

ciary law         .        .        .    323 
Aristocracy,     properly     so 

called      ....      92 

—  different  forms  of        .        .93 

—  limited  monarchy  a  form  of      94 
Aristotle,  disinterested  male- 
volence admitted  or  as- 
sumed by,  n.    .        .        .57 

A  rrangement  of  Corpus  Juris 
facilitated  by  division 
between  law  of  persons 
and  law  of  things    .        .    350 

ARRiTS  JODiciAiRES  of  the 

French  Code    .        .        .    314 

ARRiTS    REGLEMENTAIRES  of 

the    French    parlements 

261,311,314 

Assy  THEM  ENT,  a  gi'ound  of 
action  in  the  law  of  Scot- 
land, n 187 

AiTEitPTS  to  commit  crimes, 

nature  of.        .        .        .    215 

—  are  evidence  of  intention     .  ibid, 

—  or  rather  of  a  criminal  con- 

silium or  cogitatio,  n.        .  ibid. 

—  and  as  such  are  called  (in 

English  law)  *  overt  acts  *  ibid, 

—  whether  intention  without, 

ought  to  render  the  party 
liable  to  punishment  ?     .    225 

Aula  Regis  was  both  a  legis- 
lature and  a  court  o^ 
justice      .        .        .        ^    267 

Autonomic  laws,  what  they 

are 261 

sometimes    opposed    to 

Public  Law     .        .        .372 

BACON,  Lord,  his  proposal 
as  to  authentic  records  of 
judicial  decisions     •       .    264 


FAGI 


Bad  law.    (See  Law) 

—  motive.    (See  Motive) 
Bailee,  nature  of  obligation 

which  is  incurred  by  280  e<  seq. 

Bairns*  part,  in  Scotdi  law, 
antiquity  of  the  principle 
of  division,  ».  .        .        .    343 

Benevolence,  Hartley's 
hypothesis  regarding,  not 
necessary  to  the  theory 
of  utility,  n.      .  .56 

—  but  important  in  regard  to 

a  sound  system  of  educa- 
tion, n 58 

Bentham  classes  rewards 
under  the  name  of  sanc- 
tions       ....      13 

—  imputes  disinterested  male- 

volence to  human  nature,  n.    57 
— liis    mistake    in     blaming 

judges  for  legislating      .      76 

—  the      class     of    sanctions 

which    he    terms  '  phy- 
sical *  or  *  natural '  .        .80 

—  his  definition  of  the  term 

*  sovereignty  *  defective  .      90 

—  his  error  in  styling  forbear- 

ances '  negative  services '    161 

—  his  division  of  acts  into  *  in- 

ternal *    and    *  external,' 
and  n 174 

—  this   division    rejected    by 

Austin     ....   ibid 

—  certain  punishments  styled 

by  him  *  vicarious ' .        .    25S 

—  what  is  styled    *  judiciary 

law '  by  him    .        .        .    314 

—  his    statement    that    judi- 

ciary law  consists  at  most 

of  quasi-oommands  .        .    322 

—  his  division  ci  Genertd  and 

Special  Codes  .        .        .350 

—  his  inconsistency  in  adopt- 

ing the  *  occult  property ' 
theory  of  status       .        .    355 

—  his  criterion  of  status,  *  con- 

sequences  of    the   same 
investitive  fact '       .        .    356 

—  his  division  of  *  substantive 

and  adjective  law ' .        .374 

—  a  right  of  servitude  st^'^led  by 

him  a  *  fractional  right ' .    890 

—  his  criticism  on  the  word 

*title'     .        .        .        .434 

—  terms  suggested  by  him  in- 

stead      .        .        .        .435 

—  his  terms  too  complicated 

for  the  purpose  .      .        .  ibid. 
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Bbntuam,  his  division  of  the 
component  elements  of  a 
title  into  *  principid '  and 
'  aocessonr '  facts      ,        .    437 

—  his   miscellaneous  head  of 

titles         ....    441 
Bilateral  conventions  .    136 

Blackstone,  his  distinction 
between  law  and  parti- 
cular command  «  .  15 
-—his  remark  on  the  bind- 
ing force  of  the  Divine 
laws  ....  73 
-»  his  argument  that  a  master 
cannot  have  a  right  to 
the  labour  of  a  slave       .      74 

—  his  confusion  between  laws 

proper  and  metaphorical 
laws  ....  80 
-»  his  distinction  between  le- 
gislative sovereign  powers 
and  executive  sovereign 
powers     ....      97 

—  he  erroneously  translates 'f*u« 

personarum  et  rerum   as 
*  r\ghi%   of    persons   and 
things,*      118  ».,  172,  350, 4G2 
•  -  he  reconunends  the  study  of 

jurisprudence  .        .       .    158 

—  his  erroneous  distinction  of 

civil  injuries  and  crimes  .    196 

—  his  statement  that  *  every 

person    may   know   the 
law,'  untrue    .        ...    238 

—  the  sense  in  which  he  uses 

the  word  *■  sanction '        .    253 

—  his  use  of  the  terms  *  writ- 

ten'  and  <  unwritten '   255,265 

—  his  account  of  the  promul- 

gation of  statutes    .       .    263 

—  dvil  and  canon  laws  ranked 

by  him  with  particular 
customary  laws       .        .    268 

—  his  hypothesis  about  custo- 

mary law        .        .        .    270 

—  his  notion  that  the  depen- 

dence of  law  upon  custom 

is  a  mark  of  liberty  •        .    272 

—  conjecture  as  to  his  meaning  ibid. 

—  the  remark   false   in   any 

sense        ....    273 

—  his  confusion  about  natural 

rights      .        .        .        .292 

—  his     admirable     historical 

chapter    upon     English 
Courts  of  Equity     .        .    311 

—  Lis  criticism  on  the  decretes 

of  the  Roman  £mp«ron  .    821 


PAGE 

Blackstone,  his  mixing  up 
status  vrith  the  Law  of 
Things    .        .        .        .    352 

—  his  division  of  the  corpus 

juris  into  law  regarding 
rights  and  law  regarding 
wrongs  rests  on  a  false 
principle ....    363 

—  nature  of  the  rights  called 

by  him  *  absolute  rights '     865 

—  correctly  follows    Hue  in 

placmg  the  law  of  politic 
cal  conditions  in  the  Law 
of  Persons        .        .        .    369 

—  his  method  superior  to  that 

of  the  Roman  lawyers,  in 
so  far  as  (in  regard  to 
contracts)  he  keeps  the 
primary  obligation  dis- 
tinct from  the  secondary 
or  sanctioning  obligation 
which  arises  from  the 
breach  of  contract    .        .    378 

—  applies  '  title '  to  a  fact  end- 

ing, as  weU  as  to  one  be- 
ginning a  right       .       .    435 

—  faults  of  his  Commentaries .    46 1 
Bond,  narrow  meaning  of,  in 

English  Law  .        .        .229 
Braoton,  his  error  as  to  the 
terms  *  written  *  and  *  un- 
written '  .        .265  and  m.,  266 
Brown,  Dr.,  his    theory  of 

«wUr      ....    200 
Butler,     argument    of    his 
*  Analogy'   applicable  to 
theory  of  utility      .        .      43 

—  advocates  the  hypothesis  of 

a  moral  sense  ...      48 

—  but  sometimes  appears  to 

embrace  the  compound 
hypothesis       ...      50 

—  disinterested     malevolence 

admitted  or  assumed  by 
him,  II 57 


pANON    LAW    ranked    bv 
yJ     Hale  and  Blackstone  with 

particukar  customary  laws    268 

but  is  properly  general  .    269 

Capacities  (with  rights,  Ac), 

constitute  a  status  .     345-^9 
Capita  tria,  not  status .       .    361 
Capital,     accumulation    of, 
advantageous  to  the  work- 
ing classes        ...      36 
Caput,  definiUon  of       •     168, 861 
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Casus  or  accident  .        .       .    286 

Causr  or  origin  of  political 

government     .        .        .    122 

Chamceby  law,  an  appro- 
priate name  for  English 
Equity     .  .        .    296 

contrasted     with    Pree- 

torian  law        .        .        .  ibid. 

Child,  rights  of  father  over, 

are  rights  in  pertonam    .    186 

—  but  rights  of  father  to  cus- 

tody of,  &c.,  are   rights 

in  rem      ....   t6t<2. 

—  liability  of  parent  for  acts 

of  his       .        .        .        .    248 

—  quare  whether  these  rights 

belong  ro  public  or  politi- 
cal conditions  or  not        .    867 
Cicero,  his  perception  of  the 
true  source  of  customary 
law 270 

—  his  birth  dates    the  com- 

mencement of  the  series 

of  classical  jurists    .        .    286 

CiVKS  and  pentes  used  as  oppo- 
site terms        .        .        .    281 

Civil,  various  uses  of  the  word 
as  opposed  to  criminal, 
military,  ecclesiastical, 
&c.  .....    873 

Civil     and     canon    laws 
ranked  bv  Blackstone  and 
Hale  with  particular  cus- 
tomary laws    .        .        .    268 

—  but  are  properly  general     .     269 
Civil  action  in  Scotland,  the 

rig  lit  to,  against  criminal 
exists  although  he  had 
already  been  subject  to  a 
criminal  action        .        .     187 

Civil  injuries  and  crimes, 
the  distinction  consi- 
dered      .        .        .     187, 196 

Civil  liberty,  Paley's  defi- 
nition of .        .        .        .74 

—  true  nature  of      .        .        .111 

—  implied  in  tlie  term  *  right '      161 

—  is  the  absence  of  legal  re- 

straint    ....     165 
Civil  laws,  use  of  the  term 

by  Hobbes       .        .        .    156 
Civil  procedure,  nature  of 

Roman    .        .        .     297,298 
Classical  Jurists,  their  dis- 
tinction between  jus  gen- 
tium and  civile .        .     8,  9,  51 

their  false  philosophy    75,  286 

true  nurits  of  their  writings  ibid. 


Classification.    (See  Dwi- 
non) 

—  of  natural  objects,  the  cri- 

teria of,  involved  in  the 
fall  definition  of  the  words 
*  analogy '  and  '  meta- 
phor* .  .  .  .69 
Code  and  Pandects  of  Jus- 
tinian, matter  and  ar- 
rangement of        806,  316,  836 

—  enormous    fault    of   these 

compilations    considered 
as  a  code  in  the  modem 
sense  of  the  word     .        .    316 
~  what  understood  by,  in  mod- 
em times        .        .        .    321 

—  the  question  of  codification 

discusse  1        .         .  331  e^  seg. 

—  codification    considered    in 

the  abstract,  and  in  the 
concrete,  meaning  at- 
tached to  these  expres- 
sions       .        .        .        .831 

—  in  the  abstract,  practicable    ibid. 

—  and  expedient     .        .        .    832 

—  the  question  concerns  the 

form,  and  not  the  matter, 

of  law      ....  ibid, 

—  objections  to  codification  in 

the  abstract,  and  an- 
swers      .        .        .  332  et  seq. 

—  objection  of  incompleteness     332 

—  objection  of  Hugo        .        .    333 

—  objection  of  ill  success  of 

French  and  Prussian       .    334 

—  defects  of  these  codes  .  336  et  stq. 

—  French  and  Prussian,  not 

codes  in  the  modem  sense    337 

—  Prussian,  is  founded  on  the 

common  law  of  Germany    337 

—  supplement  to  that  code     .    338 

—  extreme  haste  with  which 

the  French  Code  was 
drawn  up        .        .        .    ibid. 

—  failure  of  thase  codes  ex- 

aggerated       .        .        .    339 

—  Savigny's    objections    ex- 

amined    .        .        .  339  et  seq. 

—  considerations  upon  which 

the  question  of  codifica- 
tion ought  to  be  dis- 
cussed    .        .        .        .341 

—  advantages    which    would 

ensue  from  a  good  code  .    342 

—  dispute  of  Savigny  andThi- 

baut  upon  the  subject  of 
codification      .        .        .    343 

—  German  mercantile  code     .    363 
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GoDB,  past  transactions  com- 
mcmly  exempted  from 
operation  of  a  code,  n.    .     858 

—  mercantile,  would  be  little 

affected  by  this  dream- 
stance,  n.         .        .        .  ibid, 
CJoDincATioN.    (See  Code) 

—  considered  in  the  abstract 

is  practicable  .        .        .    881 

—  and  expedient     .        .        .    332 

—  objections  to,  examined   882-341 

—  considerations  on  which  the 

question  of,  at  a  parti- 
cular   time   and    place, 
ought  to  turn  .        .        .841 
CoGNiTio,  in  Roman  law         .    299 
Collegia,  laws  made  by       .    260 

COLONLAL  LbGISLATUKES, 

laws  made  by  .        .        .  2G0 

C031MAND,  duty  implied  by    .  8 

-»  meaning  of  the  term  .        .  13 

—  duty  and  sanction  insepa- 

rably connected       .        .      13 

—  laws  or  rules  distinguished 

from     particular      com- 
mands     .        .        .8, 13-15 

—  revocations  of  commands  are 

not  laws  ....      17 

—  of  a  sovereign.    (See  Sow- 

reigri) 

Common  Law  Progedurb 
Act  (1854),  §  7^,  dis- 
cretion of  judge  to  en- 
force specific  delivery      .    171 

Common  Sense,  (one  of  the 
terms  a  moral  sense),  em- 
ployed to  express  a  theory 
of  the  index  to  the  Divine 
commands       .        .        22, 44 

Commons,  House  of,  possesses 
a  portion  of  the  sove- 
reignty   ....      96 

—  powers  are  delegated  abso- 

lutely by  the  constituents 

to  the  members        .        .  ibid, 

—  but  subject  to  an  implied 

trust        ....      97 

—  the   performance    of    that 

trust  enforced  by  moral 
sanctions  only .        .        .  ibid. 

Commonwealth  or  republic, 

meaning  of  the  terms,  n. .      94 

Compassing,  meaning  of       .    214 

Competition    op    opposite 
analogies,    Paley's    re- 
mark on  .        .        .        .    320 

— — made  an  objection  against 

codification  by  Hugo      .    833 


CON 

page 
Composite     State     distin- 
guished from  a  confedera- 
tion of  States  .        .101, 108 
Compulsion,  physical,  distin- 
guished n-om  sanction  221-228 

—  a  ground  of  non-imputation    248 
Condition.    (See  Status) 
Condition   precedent,  cri- 
terion of,  is  arbitrary     420,  n., 

425 
Condominium,  or  concurrent 

right  of  property  .  .  888 
Conduct,  human,  is  guided 

by  rules  ...        26, 28 

—  and  by  authority        .        .      88 

—  utility  is  not  the  test  of  it  .      62 

—  but  the  index  to  the  Divine 

commands  regarding  it  .  ibid„ 
Confederated  states,  sys- 
tem of     .       .       .       .    101 

how   it   differs   from  a 

federal  government .  .  108 
Conscience     another   name 

for  moral  sense        .        .      44 

—  an  expression  founded  upon 

hypothesis  as  to  the  index 

of  Divine  Commands       .      45 

Consent  of  the  people,  in 
what  sense  governments 
exist  by  .        .        .        .126 

in  what  sense  govern- 
ments originate  by  . '      .    127 

Consilium,  or  compassing      .    214 

Constitution,      theory      of 
British,    as    to   represen- 
tation     ....      97 

Constitutional    Jealousy, 

its  unequal  application    .    811 

Constitutional  law,  mean- 
ing of     ....    106 

distinguished  from  ad- 
ministrative law     .        .    867 

Constitutions,  edictal,  of  the 
Roman  emperors  in  their 
legislative  character        .    258 

—  decretal,  in  their  capacity 

of  sovereign  judges  .  .  259 
Contingent  rights,  the  dis- 
tinction between,  and 
vested  rights  419-428 
Contract,  false  assumption 
that  government  is  based 
on 128 

—  rights   arising   from,    are 

jura  in  personam     .        .     178 

—  and   convevance    may   be 

contained  in  one   mstru- 
ment       ....    181 
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CoKTRACT,  intention  of  parties 

to,  what  it  means    .       .    216 

—  rule  of  evidence,  when  me- 

diom  of  the  consensus  is  a 
writing    .        .        .       .    217 

—  in  cases  of  breach  of,  the 

culpable  intention  gene- 
rally manifest         .       .    234 

—  its    place    in    Outline   of 

Course  of  Lectures  .  .  446 
Convention,  nature  of  .  .185 
Conveyance   and    contract, 

when  effected  by  the  same 

instrument  .  .  .181 
Conveyancers,  practice  of,  not 

a  source  of  law        .        .    275 

—  but  their  practice  adopted 

As  law  by  judges     .        .    324 

CoFYHOLDERS,  originally  the 
Slaves   of  the   manorial    • 
estate      •       •       .       .418 

Corporate  bodies,  laws  made 

by   .        .        .        .        .260 

Corpus  Delicti    .       .       .    228 

Corpus  juris,  best  arrange- 
ment of,  founded  on  the 
distinction  between  the 
Law  of  Things  and  the 
Law  of  Persons  .    849 

other  possible  divisions 

of 850 

inconsistency     of     the 

method  of  division  adopted 
by  the  Roman  lawyers 
and  by  Blackstone  .        .    362 

logical  defects  in  all  ar- 
rangements of,  hitherto 
made       ....    378 

Courts    op    Justice,   their 

decrees  are  laws      .        .      98 

their  powers  of  legislation 

properly  sp-callea   .       .    260 

Covenant  or  pact,  as  the 
foundation  of  govern- 
ment, the  hypothesis  dis- 
cussed     .        .       .    128-140 

Crim:^  poverty  an  incentive 

to    .       .       .       .       .37 

—  punishment  for,  in  Scotland 

does  not  supersede  right 
to  civil  action  against  the 
criminal,  n.     .        .        .188 

Crimes  and  Civil  Injuries,  the 

distinction  between         .    196 

— Juris  gentiunif  andj  wrc  civlli    291 

Criminal  Jurisdiction,   in 

whom  it  resided  at  Rome    297 

Ceihinal  law,  place  of        •    370 
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Criminal  law  not  within  the 
scope  of  Justinian's  In- 
stitutes   ....    371 

Crown,  servants  of,  legal  re- 
medies against,  n.    .     121, 122 

Cruelty,  dufy  to  refrain  from    1 95 

CUJUS    E8^  SOLUM    EJUS  EST 

USQUE  AD  CCBLUM  .     414 

Culpa,  meanings  of        .    211,  212 

—  restricted  application  of  thie 

term,  especially  by  crimi- 
nal lawyers     .       .        .    225 

—  Feuerbacn*s  analysis  of  the 

term        .        .        .        .    226 

—  Rosshirt's  analysis  of  the 

term        ....    226 
Custom,  OTigin  and  transmuta- 
tion into  law  .        .        .19 

—  is  only  a  moral  rule  until 

estaolished  as  law  by  the 
sovereign,  either  judici- 
ally or  bydirectlcj^islation    269 

—  this    clearly  perceived  by 

Cicero      ....    270 

—  does  hot  necessarily  origi- 

nate or  continue  through 

the  consent  of  the  people     272 

CUSTOMART  LAW    iS   pOsltlVO 

law  fashioned  by  judicial 
legislation  on  pre-esdsting 
custom     ...        .      72 

is  unwritten  law,  accord- 
ing to  Modem  Civilians .    261 

and  according  to  Justi- 
nian       .        .        .        .    264 

division    of,    into    two 

classes     ....    268 

the  hypothesis  that  cus- 
tomary law  obtains  as 
positive  law  without  the 
sanction  of  the  soverei^ 
power      ....    270 

absurdity .  of  the  hypo- 
thesis     ....    ibid, 

' this  hypothesis  suggested 

by  a  piissage  m  the 
Pandects         .       .       .271 

—  Blackstone's  attempt  to  con- 

nect customary  law  with 
the  notion  of  political 
liber^  .  .  .  .272 
Customs,  laws  originating  in, 
not  distingui^ble  Srom 
others  in  respect  of  their 
source      .... 
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£BT,  narrow  meaning  of  in, 
English  law    •       •       .229 
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Decisions,  process  of  extract- 
ing law  from  .  .    315 

Deciaratort  laws  are  often 

imperative      .        .        '      \^ 

are  not  laws  proper       .   ibid, 

ought    to     be     classed 

with  metaphorical 

laws        ....      81 

Decree  of  a  Court  of  Jus- 
tice, a  law  proper     .       .      98 

Decrbtes  of  the  Koman  Em- 
perors     ....    259 

—  Blackstone's    remark  cou- 

ceming  them  .        .        .    821 
Definitions  of  leading  terms, 
importance  of  their  being 
given  distinctlv      .        .    151 

—  absence  of,  in  me  French 

and  Prussian  codes       335,  336 

Delay  {marti)  .  .  .  233 
Delegation   op    political 

POWER  to  subordinates   .  95 

to  representatives  .        .  96 

Delicts  and  ^iMUt-delicts       .  248 

—  as  causes  of  rights  and  duties  453 
Demand,  doctrine  of  English 

law  that  the  action  is  a  .    231 

—  the  moral  sanction  which 

prevents  this  advantage 
being  used  unjustly,  n.    .    232 

—  consistency  of  Koman  law 

in  requiring,  before  action    233 

—  without,  a  person  is  not  in 

mora        ....  ibid. 
Democracy  is  one  form   of 

aristocracy      ...      93 

—  how  the  sovereign  powers 

are  exercised  in       •        .96 

—  what  is  meant  when  called 

a^ree  government .        .    112 

—  Hobbes'  remarks  on   .        .114 
Deontology  (See  Ethics) 
Descent         ....    407 
Desire.    (See^ct,  WilC) 

—  an  obligation  to  desire  not 

possible    ....    218 

—  explanation  of  the  supposed 

conflict  between,  and  will    219 
Despotic   and   free    govern- 
ments, difference  Mtween    112 
Determinate  body  of  persons67-70 
Digest,  Roman,  materials  on 

which  founded        .        .    306 

—  arrangement  of,  unscientific  ibid. 

—  enormous  fault  in  Digest  and 

Code  if  together  viewed 
as  a  code  in  the  modem 
Bense       .       .       .       .816 
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DiKAiON,  meaning  of  the  term, 

n. 198 

Direct  Legislation  distin- 
guished from  oblique 
method    ....    266 

Disinterested  malevo- 
lence imputed  to  human 
nature  by  Bentham         .      67 

admitted  or  assumed  by 

Aristotle  and  Butler        .  ibid. 

Disposition,  power  of    .       .    412 

Divestitive  facts  .       .        .    428 

I )i  vine  LAW,  what  it  is         .        5 

—  its  resemblance  to  positive 

law         .        .        ...        7 

—  partly  revealed  and  partly 

unrevealed      .        .        .  8, 21 

—  is  the  test  of  positive  law 

and  Morality  ...        9 

—  hypothesis    regarding    the 

index  to  it,  so  far  as  un- 
revealed       .        .        .  21-58 

Divine  right  of  a  sovereign 

against  his  subjects .        .    118 

Division,  tripartite,  of  move- 
able goods        .        .       .    313 

—  between  Law  of  Things  and 

Law  of  Persons       .        .    845 

—  of  corpus  juris  into  Law  of 

Things  and  Law  of  Per- 
sons identified  with  Ben- 
tham's  division  into  Gene- 
ral and  Special  Codes      .    850 

—  inconsistency  of  method  of, 

bv  Roman  lawyers  and 
Biackstone       .        .        .    862 
Divisions,  main,  of  Law   of 

Things    .        .        .        .871 

—  of  Law  of  Persons       .        .    459 
Divorce,  action  for,  an  action 

affectfng  status,  n.  .        .     190 
DocuMENTUM,  meaning  nam- 
ing   251 

Dolus  ....  209-212 
DoMiNiUM,the  term  ambiguous    184 

—  and  obligatiOf  the  distinction 

made  by  the  Roman 
Lawyers  misunderstood 
by  authors  of  the  French 
dode       .        .        .        .835 

—  and«cn?i7t«  .        .    885-389 

—  considered   as   opposed   to 

jura  in  re  alienSL      .        .    402 

—  the  strict  meaning  of  the 

term  defined    .       .       .  412 

Droit  ^crit  ....  264 
Drunkenness,  no  excuse  in 

English  law    ...  247 
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Duties.    (See  Obligaium) 

—  are  correlative  to  commands  1 2 

—  are  relative  or  absdnte       .  161 

—  relative,  in  respect  of  their 

remote  purposes  are  abso- 
lute duties       .        .        .195 

—  difference  between  relative 

and  absolute  duties  .    197 

—  absolute  duties  divided  into 

three  classes  .        .        .    ibid. 

—  legal  duties  flow  from  com- 

mands of  the  sovereign   .    198 

—  objects  of    .        .        .        .199 

—  difference  between  positive 

and  negative  duties        .    217 
•—  immediate      and      remote 

objects  of  duties       .        .    224 
^-  and  rights   may  arise  as 
legal  consequences  bf  in- 
tervening facts        .        .431 

—  may    arise    ex  lege    imme- 

diate ....  488,  439 

—  arising  from  crimes     .        .    468 
Duty  (see  Obligation),  meanmg 

of  the  term    .        .        .    8, 12 

—  implied  by  the  term  *  right '    160 

—  the    terms    *  injury  *    and 

*  guilt '  contradictory  to 

the  term  *  duty  *     .        .227 


EASEMENT,  application  of 
the  term  .        .        .        .391 

—  incidents  of         .        .        .178 

—  the  term,  is  not  applied  to 

all  servitudes  .        .        .891 

—  distincticA    between,    and 

profit  a  prendre  .  .  894 
Edict,     Pnetorian,     history 

of     .        .        .     261,263,306 

—  Perpetual    ....    801 

—  chfmge  made  by  Hadrian  .    306 
Edictal    CJonstitutions    of 

Roman  Emperors  in  their 

legislative  character  .  258 
Edicts   (pratorian),    general 

and  special  .  .  .  800 
Eldon,  Lord,  his  judgment  in 

Stockley  v.  Stockley        .    289 

—  his  reluctance  to  extend  a 

rule 325 

Eleoantia,  meaning  of  the 

term  as  applied  to  law  .  828 
Emperors,  Eoman,  legislated 

directly  by  constitutions    258 

—  and  indirectly  by  decreta 

and  rescripta  .  .  .  259 
Emphyteusis       401, 413, 414,  417 


PAC 

PAM 

'  Enemy    has     no    right,' 

meaning  of  the  phrase    .    278 

Equity,  meaning  of  the  term 
as  applied  to  jus  prseto- 
rium        ....    288 

—  various  meanings  of   the 

term:—  .  .  293-295 
— as  a  department  of  law        .    296 

—  History  of  English  Courts  of, 

well  given  by  Blackstone    311 

—  difference  between  Roman 

and  English    .        .        .    312 
Error  as  an  excuse        .       .    236 
Estate  (ataius),  consistently 
applied  in   the  English 
lan^age  to  any  bundle 
of  rights,  &c.  .        .        .    365 

—  the  proper  expression,  ac- 

cording to  English  law,  for 
certain  rights  in  land  384, 386 

£tat  {stattLs),  Bentham's  de- 
finition   ....    355 

Ethics,  why  the  science  makes 

slow  progress  ...      34 

—  leading  principles  of,  might 

be  attained  by  the  multi- 
tude        ....      38 

—  importance  of  wide-spread 

luiowledge  of  .        .        .39 

—  might  be  made  to  rank  with 

sciences  capable  of  de- 
monstration    ...      41 

—  Locke's  opinion  to  that  effect  ibid. 

—  objects  of  the  science  .        .61 
Evans*  Digest,  his  remarks  on 

the  rule  of  English  law 
which  allows  the  action  to 
take  place  without  pre- 
vious demand .        .        .231 
Events  are  simple  or  complex    173 

—  *  fact  *  and  *  incident  *  some- 

times synonymous   with 
*  event  *  .        .        .        .174 
Evidence  (Indian  Act),  n.    .    242 

—  a  part  of  title      .        .        .    429 
Ex  contractu  and  ex  delicto, 

obligations  and  actions  236, 445 
Ex  %e,  titles  .....  440 
Executive  functions .  .  95,  97 
Exemption    from     liability, 

grounds  of  .  .  236-249 
Extensive  interpretation, 

equity  as  meaning  .        .    294 


FACT,  meaning  of        .        .    174 
Facti,   ignorantia,    an 
excuse     .        .        .        .234 
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FACUTiTAS»    used    to    define 

*  right*     ....    198 

Faculty,  the  term  *  right  *  as 
meaning  *  faculty '  ex- 
plained, it.        .        .        .118 

—  erroneous  use  of  the  term 

to  define  ^tatui  .  .  358 
Fashion,  laws  of,  improperly 

80  termed        ...        6 

—  laws    set  by,  are   rules  of 

positive  morality  .  .  65 
Fat  ALIA  (<2amna)  .  .  .  235 
Father,  his  right  in  as  well  as 

against  the  child     .        .187 
Fkar  of  punishment  as  an  in- 
centive to  duty         .        .219 

—  of  death  a  ground  of  exemp- 

tion        ....    248 
Federal  government,  na- 
ture of     .        .       .        .    101 

—  how  it  differs  from  a  con- 

federation of  states  .  .  108 
Feudal  tenure  .  .  .416 
Feudum,  origin  of  the  word  .  417 
Fictions,  reasons  for  their  in- 
troduction .  .  .  808 
Fictitious  or   legal  persons. 

(See  Persons) 
Figurative     laws.        (See 
Laws,  Metaphorical  laws) 
Filius  familias,  not,  like  the 

slave,  called  a  thing 
Foolhardiness.     (See  Rash- 
ness) 
Forbearances  wrongly  styled 
negative  services 

—  included  in  the  term  res 

—  meaning  of  the  term  . 

—  rights  to      .        .        . 

—  are    not    willed,    but 

tended     .... 

—  what  &re  motives  to    . 

—  how     distinguished     Arom 

omissions         .        .        .    207 

—  in  relation  to  injuries  .        .    224 
Foreign    Sovereigns    may 

sue  in  their  sovereign  ca- 
pacity  in    the    English 
Courts     of     Law     and 
Equity,  n.        .        •        .122 
Foreigners.   (See  Peregrini) 

—  amenable  to  the  law  of  the 

country  in  ^hich  they  re- 
side        ....    144 

—  property  of,  law   may  be 

executed  against  .  ibid, 

—  their  peculiar  position  in 

ancient  Rome .       ,       ,    278 
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167 
174 


189,  193 

in- 
.    200 
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Formula,  Roman   procedure 

by 297 

Fountains,  or  sources  of  law, 

meaning  of  the  phrase    .    254 

France,  the  occupation  of, 
in  1815,  by  the  allied  so- 
vereigns did  not  consti- 
tute a  sovereignty  .        .      88 

Franchise  is  a  right  in  rem 
not  exercised  over  a  de- 
terminate subject    .        .    189 

Frederic  the  Great,  of 
Pinissia,  his  position  in 
the  German  Empire        .    101 

Free   Government,   nature 

of 112 

French  Code.    (See  Code) 

French  Law,  sale  of  an  im- 
moveable in    .       .       .    181 

French  revolution,  changes 
wrought  by,  in  state  of 
Europe    ....    100 

Fungible  things    .        .       .    170 

Future  rights  in  rem  distin- 
guished by  nature  of  the 
contingency  on  which 
they  will  take  effiect  in 
possession      .        .    419  e<  seq. 


GAIUS,  he  uses   the    terms 
*  persona '  and  '  homo  *  as 

synonymous  expressions  162 
—  his  title  de  condicione  ho- 

minum  ....  172 
General      and      Special 

Codes  ....  850 
General  customary  laws  .  268 
General        Constitutions 

were  laws  of  a  universal 

character   made   by  the 

Roman  Emperors  .  .  259 
General  good  an  a^regate 

of  individual  good  .  .  68 
individual  good  not  to  be 

neglected  for  the  •  .  68y  M 
General  opinion.  (See  Opi* 

nion) 
General       utility      (See 


Gens,  meaning  of  the  term,  ii.       95 
Qentes   and  Gives  used  ae 

opposite  terms         .       .    281 
Gentium  jus.    (See  Jut  gn^ 

Hum) 
Gentz,  F.  von,  his  mistaken 

views  of  the  origin  of 

government,  n,       ,       «    340 
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GEXfua,  how  the  tenn  has  been 

applied  in  jurisprudence  .    170 

German  Bund,  steps  of  trans- 
formation into  Empii'e    .     104 

Germanioo-Roman  Empire, 
states  composing,  how 
far  independent        .    100, 104 

German  jurists,  misapplica- 
tion by  certain,  of  Kant's 
language  as  to  subject 
and  objectf  n.  .        .        .     118 

Germ^vn  philosophers,  cer- 
tain, their  false  views  as 
to  origin  of  government .     139 

Geiuian  Mercantile  Code       .    353 

Gilbert,  C.  B.,  his  historical 

account  of  Equity  .        .     812 

Glanville,  his  use  of  the 
terms  *  written  *  and  *  un- 
written,' ».       .        .        .    266 

God,  law  of.  (See  Divine  law. 
Law) 

—  act  of,  a  ground  of  exemp- 

tion from  liability  .        .    235 

—  not  a  source  of    positive 

law 276 

Godwin,  his  inauiry  concern- 
ing political  justice,  n.     .      56 
Good.      (See    General   Good, 
Public  Good) 

—  and  bad  motives ...      64 

—  and  bad  laws       ...      61 

—  name,  right  to,  is  a  right  in 

rem 188 

Government,  duty  of  obedi- 
ence to  established  .        .      29 

—  when  resistance  to,  justified  ibid. 

—  succession  to  supreme  go- 

vernment having  stabihty 
must  be  by  a  generic 
mode        .        .        .        .70 

—  forms  of  supreme         .        .      92 

—  federal         .  .       95,101 

—  nature  of  free      .        .        .111 

—  views  of  Hobbes  on,  misde- 

scribed  as  an  apology  for 
tyranny,  n.      .        .        .     114 

—  compared   with   views    of 

French  CEconomists,  n.   .    116 

—  a  sovereign  government  has 

no  legal  rights  against  its 
own  members  .        .        .115 

—  of  India,  not  a  supreme  go- 

vernment, n.    .        .        .121 

—  origin  or  causes  of  political 

government     .        .        .122 

—  ends  and  purposes  of  politi- 

cal government^  n.  .  123 
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Government,  pennanence  of 
political  government, 
cause  of  .        .       .     125, 127 

—  the   position   *  that   eveiy 

government  arises  and 
continues  through  the 
people's  consent'  exam- 
ined        .        .         126  et  seq, 

—  this  hypothesis  is  a  fiction 

approaching  to  an  impos- 
sibility    ....    135 

—  false  views  of  certain  Grer- 

man  philosophers  on        .    139 

—  division  of  sovereign  govern- 

ments into  governments 
de  jure  and  governments 
de  facto  ....  141 
Grotius,  his  confusion  of  posi- 
tive morality  with  what 
morality  ought  to  be      .      74 

—  his  definition  of  the  term 

*  sovereignty  *  defective  ,      90 
Guardian,    rights    of,   over 
ward  are  rights  in  per- 
sonam     ....    186 

—  but  rights  of,  to  custody,  &c. 

of  ward,  are  rights  in  rem   ibid. 
Guilt.    (^See  Injury) 

—  analysis  of  .        .        .        .    224 

—  restricted  application  of  the 

term,  especially  by  cri- 
minal lawyers .        .        .    226 

—  Feuerbach's  analysis  di  the 

term        ....    226 

—  Rosshirt's  analysis  of  the 

term        ....   ibid. 

HABIT,  the  term  wanting  in 
precision.  ...  86 
Habitatio  is  a  modified  usu- 
fruct .  .  .  .400 
Habitual  obedience  to  a 
determinate  common  su- 
perior a  distinguishing 
mark  of  sovereignty         82,  83 

—  cause  of       .        .        .        .122 

—  cause  of,  in  an  enliffhiened 

society     ....    124 
H^REDiTAS  jocens  •        •    165 

Hale,  Sir  M.,  erroneously 
translates  *jus  person- 
arum  et  rerum '  as  *  rights 
of  persons  and  things,'  n,    118 

—  his  use  of  the  terms  *  writ- 

ten '  and  <  unwritten '   265,  265 

—  civil  and  canon  laws  ranked 

by  him  with  particular 
customary  laws       .        .    268 
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HALiyUsiiyDotiiesifl  abonteoa- 
tomary  law      ..       .       . 

—  hia  reputed  share  in  draw- 

ing the  Statute  of  Frauds, 
n.     .        ...        » 

—  his  correct  arrangement  in 

regard  to  public  law 

—  his     correct     designation, 

*  Pleas  of  the  Crown* 

—  his  anidysis  of  English  Law 
Half-sovbreion  states 
Hartley,  his  hypothesis  as  to 

benevolence    . 
Heedlessness,    why   neces- 
sary-to  analyse 

—  how  it  differs  fhnn  negli- 

gence     .... 

—  how  ftrom  intention    . 

—  a  component  part  of  ii^jufy  _ 
^  but  is  not  of  itself  injury  224,  225 
Heineocius,  his  notion  .that 

the  legislatire  power  of 
the  Pnstors  was  usurped 

—  his  erroneous  definition  of 

ftofvf      .... 
Heib8|  meaning  of  the  term  . 

—  some  classes  of,  in  Roman 

law,  not  fully  invested 
vrithout  acceptance 

H18TORIOAL  SoHOOL  of  law- 
yers in  Germany    . 

Hereditaments   . 

HoBBBs,  his  definition  of  the 
term  *  sovereignty '  defec- 
tive  

—  his  position  that   no  law 

can  be  unjust,  n.     . 

—  he   asserts   tbat  sovereign 

power  is  incapable  of  legal 
limitation 

—  the  main  design  of  his  writ- 

ings misunderstood,  n.    . 

—  his  doctrine  compared  with 

that  of  the  (Economists,  n. 

—  his  definition  of  'legislator  * 
•^  his  dictum  that  the  nabitual 

fear  of  punishment  malres 

men  just  .... 

Honour,  laws  op,  improperly 

termed  laws    .       .    <    . 

—  they  belong  to  the  positive 

moral  rules  which  are  set 
by  generid  opinion 

Hooker,  his  oonftision  of  laws 
proper  with  laws  meta- 
phorical .       .       ... 

House  of  Lords  as  a  Court  of 
Appeal    .... 
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869 

871 
462 
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199 
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224 
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168 


90 
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114 

114 

116 
141 


220 


65 


80 
99 
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HousB  ov  Lords,  its  judicial 
power  derived  iVom  the 
Auia  Reffi$      ..       .     ." . 

Hugo,  his  expression,  *tfae 
philosophy  of  positive 
law,*  borrowed  by  author 

—  his  inconsistency  in  object- 

ing to  a  code  .       .       . 

—  his  objection  to  a  code  criti- 

ciseQ        .       *       *  '  •  • 

Human  actions,  the  tendency 

of    .       .       .       .       . 

Hume's  *  Principles  of 
Morals,*  he  appears  to 
admit  that  some  of  -our 
moral  sentiments  are  in* 
capable  of  analysis 

HTP0THE0A,a  species  o{  Jm 
in  re  iUiemd 

Hypothesis  of  utility.  (See 
Utility) 

—  of  moral  sense.    (See  Moral 

Seiue) 

—  of  original  contract  as   a 

basis  of  government.  (See 
OovemmeHt) 

—  compound  or  intermediate  . 
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148 

810 

888 

28 


47 
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TGNORANCE  as  an  excuse     286 
-I-    loNORANTiA    Jurit,    not 
generally  admitted  as  an 
excuse  .       .       .    287«#Mg. 

—  reasons  commonly. assigned 

for  the  rule 

—  this  ignorance  inevitable  in 

regard  to  judidaiy  law  . 

—  the  same  evil  may  exist  in 

regard  to  Statute  law  if 
bulky  and  made  bv  bits  . 

Illegal  distinguished  firom 
^unconstitutional'  . 

Immoveable,  sale  of^  accord- 
ing to  French  law  . 

lAirARTiAUTY,  hitherto  a 
rare  virtue. 

Imprrfeot  laws,  nature  of  . 

Imperfect  oblioa^tion. 
Equity  as.  meaning  the 
performance  of 

Imperial  CoNSTiruTioirs 
were  laws  made  by  the 
Roman  Emperors  in  their 
sovereign  capacity  .       .    256 

I31PERITIA,  liability  for  .       .    24( 

Imprudentia         .       .       .  ibid 

Imputabilitt.    (See/ii/fcfy)    22< 

Inadybrten^b      .       •       .    28( 


288 
826 


827 

106 

181 

89 
18 


295 


'^. 


488 


Index. 


PAOB 

Incident  sometimes,  bnt  not 
always,  synonymous  with 
*  event*    ....    174 

Incorporeal,  and  corporeal, 

division  of  Things  mto    .    167 

Incorporeal  heredita- 
ments in  English  law     .     168 

Independence  necessary  to 

sovereignty     .        .        .82 

Independent  Natural  So- 
ciety     ....      85 

Independent  political  so- 
ciety implied  in  the 
term  *  sovereignty  *  .      82 

—  •—  a  habit  of  obedience  to  a 

certain  and  common  su- 
perior and  the  indepen- 
dence of  that  superior,  the 
distinguishing  marks  of .      83 

considerable  number  es- 
sential to         ...      88 

notwithstanding  vague- 
ness, the  definition  is  ade- 
quate as  a  general  defini- 
tion        ....    144 

Indeterminate  and  determi- 
nate bodies,  distinction 
between  ....     67 

Index  to  the  interpretation  of 
law.  (See  Interpretation) 

Index  to  the  Divine  com- 
mands. (See  Interme- 
diate HypothesiSy  Moral 
Sense,  Utility) 

—  nature  of     .        .        .     %et  seq. 
India,  examples  of  transmu- 
tation of  Custom  into  law 

in xi 

—  Acts  passed  by  G.  G.   of, 

in  Council       .        .        .    260 

—  feudal  customs  in        .        .416 
Indian  Evidence  Act  cited 

in  illustration  of  the  three 
classes  of  presumptions, ».    242 

—  —  as  an  example  of  codifi- 

cation, n.  .  .  .  334 
Indipferency  a  desideratum 
in  pursuit  of  ethical 
science  .  .  '  .  .39 
Induction  of  the  ratio  deci- 
dendi of  decisions  some- 
times confounded  with 
the  rules  for  the  inter- 
pretation of  statute  law  .    31 6 

iNELEQANTlAjwrn  .  .     269 

Infancy,  a  ground  of  exemp- 
tion from  liability   .        .    246 
Inferior,  superior,  &c.,  im- 
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298 
196 
160 
179 
199 


plied  in  the  term  'com- 
mand'    .... 

Infortunium. 

Injunction  analogous  to  Ro- 
man interdict . 

Injuries,  civil,  distinguished 
from  crimes     . 

Injury  implied  in  the  term 

*  right'    .... 

—  right  arising  from,  is  al- 

ways a  right  in  personam 

—  what  expressions   are    in- 

volved with  the  term 

—  meaning  of       .        .    223  et  seq. 

—  and  guut,  these  terms  are 

the  contradictory  of  the 
terms  'duty*  and  'obli- 
gation'  .... 

—  intention  or  culpable  inad- 

vertence is  of  the  essence 
of 

—  without  intention  or  inad- 

vertence, example  of,  in 
English  law    . 

—  breach  of  contract  is,  . 

—  every    right    of  action  is 

founded  on 

Injustice,  analysis  of  the 
term,  n.   .        .        .        . 

Innate  practical  prin- 
ciples, an  expression 
founded  on  hypothesis  as 
to  the  index  of  Divine 
commands       ...      44 

In  rem,  meaning  of  the  ex- 
pression (See  Jus  in  rem)     185 

In  rem — in  personam,  rights 
(See  Rights) 

Insanity,  a  ground  of  exemp- 
tion from  liability  .        .    246 

Instinct,  moral,  an  expres- 
sion founded  on  hypo- 
thesis as  to  the  index  of 
Divine  commands   .        .      44 

—  the  word  merely  expresses 

a  negation       ...      45 
Instincts  of  animals,  Ulpian's 
mistake  in  classing  them 
with  laws        .        .       79, 288 
Institutes  of  Justinian,  il- 
logical arrangement  in   .    378 

—  limit  the  term  sermtus  to 

real  servitudes  .  .  401 
Insulated,  acts  are  not,  .  23 
Intention  implied  in  the  term 

*  right*     ....    160 

—  *  motive  *    implied   in    the 

term        ....  ibid. 
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Intention,  analysis  of,  neces- 
sary in  a  treatise  on  juris- 
prudence.       .        .        .    199 

—  considered  .        .        .     203-207 

—  distinguished  by  dear  line 

from  negligence,  &c.        .    210 

—  the  term '  doluz '  as  meaning 

*  intention  *      .        .        .   ihid. 

—  in  regai'd  to  future  acts  ex- 

amined   .        .        .     212-214 

—  of  legislators,  testators,  and 

contracting  parties .     215-217 

—  is  a  component  element  of 

injury      ....    224 

—  but  IS  not  of  itself  injury  224, 226 

—  this  applies  equally  in  case 

of  breach  of  contract        .    234 
Interdict,  procedure  on        .    298 
Intermediate    hypothesis 
between  theory  of  utility 
and  hypothesis  of  a  moral 
sense        .  .        .      50 

International  LAw,confused 
notions  of  (See  Positive 
International  MorcUity)  .  74 
Interpretation,  statutes 
passed  for  purpose  of,  are 
not  strictly  laws      .        .      17 

—  spurious  kind  of,  called  ex- 

tensive   .        .        .     294,319 

—  of  statute  law,  principle  of .    316 

—  differs   from    induction    of 

judiciary  law  .  .  .818 
Investitive  facts  .  .  .  428 
Ipso  jure,  rights  arising,       .    439 


TACTITATION     of     mar- 
u       RiAOE,   action  of,  is    an 

action  affecting  Status,  it.  190 
Judex,  his  office  and  duty     .    298 

—  his  functions  like  those  of  a 

referee  in  English  proce- 
dure, n 298 

Judge-made  law.       .        .      76 

—  the  sovereign  is  the  author 

of, 99 

—  the    phrase    objectionable, 

although  Beutham's        .    267 
Judges,  their  legislative  power 
(See  Judiciary  Law) 

—  Roman  emperors  exercised 

the  functions  of,  directly  258 
Judicial     decisions,     laws 

made  by, .  .  .  260,  315 
Judicial  LEGiSLATioN,ground- 

less  objections  to^  .  .  822 
■«—  disadvantages  0^ '      .       •    825 
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JuDiaAL  notice  of  certain 

customs  ....    268 

Judicial  powers  may  be  re- 
served by  sovereign  to 
himself    .        .        .    259, 266 

—  but  are  commonly  dele- 
gated      ....    259 

Judiciary  law  injudiciously 
spoken  of  with  disrespect 
by  Bentham      .        .    76, 267* 

considered  as  contrasted 

with  statute  law       314  et  seq, 

the  form  or  mode  of  its 

expression       .        .        .    314 

mode  of   extracting    it 

from  the  decisions  .        .315 

how  the  process  of  ex- 
tracting, differs  from  in- 
terpretation of  statute 
law 816 

absurd    fiction    of     its 

being  merely  declared  by 

the  judges       .        .        .    321 

Bentham's  objection  to^ 

answered         .        .        .    822 

Sir   S.  Romilly's  objeo-  ^ 

tion  to,  answered    .        .  "823 

another  current  objec- 
tion to^  answered     .        .  ibid. 

influence     of     private 

lawyers  upon, .        .        .    824 

checks  upon  judges  in 

construction  of,        .        .    325 

tenable  objections  to,  325  et  seq, 

first    tenable    objection, 

it  is  implicated  with  the 
specialties  of  the  parti- 
cular case       .        .       .    325 

second  tenable  objection, 

made  in  haste         .        .    827 

third  tenable  objection 

it  is  ex  post  facto    .        .    828 

fourth  tenable  objection, 

no  fixed  test  of  its  va- 
lidity     ....   ibid, 

an  evil  not  inherent  in 

judiciary  law,  it  is  not 
attested  by  authoritative 
documents"       .        .        .    329 

fifth   tenable   objection, 

its  rules  wanting  m  com- 
prehensiveness       .        .  ibid. 

sixth  tenable  objection, 

the  statute  law  jfounded 

on  it  is  unsystematic      .  ibid, 

evils  of,  might  be  reme- 
died bv  a  code        .       .    881 

its  roles  are  the  roHtniM 
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decidendi  of  the  cases, 
and  these  it  is  possible  to 
extract   ....    831 

Jura  jn  be  alibnI,  the  term 

defined     .        .        .        .413 

what  classes  are  marked 

by  expositors  of  the 
Roman  law      .        .        .  ibid, 

1.  Servitua      .        .        .  ^nd, 

2.  Emphyteusis        .        .    414 

3.  Superficies  .        .  ibid, 

4.  «7m«  pignoris  et    hi/po- 
thecce    ....    415 

Juris  ignorantia  considered 
with  reference  to  the 
grounds  of  non-imputa- 
tion        .        .        .  238  et  seq. 

Jurisdiction  voluntary  and 

contentious      .        .        .    377 

Jurisprudence,  its  province 

determined      .        .         1-147 

—  positive  law  is  the  appro- 

priate matter  of,     6,  7,  61, 148 

—  absurd    definition    of,    by 

Ulpian  in  the  Digest       .      75 

—  general   distinguished  from 

particular        .        .        .147 

—  (rften  implicated  with  science 

of  legislation   .        .        .     152 

—  importance  of  its  study       .    156 
Jurists,  classical.    (See  Qas- 

siccU  Jurists') 

Jus  (See  Law)t  ambiguity  of 

the  word,  ».    .        .        .    1 18 

Jus  ACTioNUM,  should  be  dis- 
tributed between  the  Law 
of  Things  and  the  Law  of 
Persons   ....    363 

Jus  AD  REM,  the  phrase  am- 
biguous   ....     183 

Jus  Gentium  and  civile,  dis-  * 
tinction  by  the  classical 
jurists  equivalent  to  that 
made  by  modem  writers 
into  Law  natural  and 
positive   .        .        .        .51 

of     the     older    Koman 

Law        .        .        .     277-285 

—  —  of  the  Institutes  and  Pan- 

dects       .        .        .     285-287 
as  meaning  positive  inter- 
national morality    .        .    288 
Jus     IN     PERSONAM    distin- 
guished from  jus  in  rem  .     176 

—  —  illustrations  of        .178  et  seq. 
a   right    founded    on  a 

contract  is       .        .        .178 

—  —  a  right  of  action  is        .179 
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Jos  IN  PERSONAM,  eveij,  is  a 
right  to  acts  and  forbear- 
ances and  to  nothing  more  180 

right  of  father,  guanlian, 

or  master  against  child, 
ward,  or  servant,  is         .    186 

Jus  IN  REM,  a  right  availing 

against  persons  generally    176 

meaning   of    the    term 

ibid.,  381 

the  duties  which  corre- 
late with,  are  always 
negative   .        t        ,        .177 

—  —  illustrations  of       .     177, 178 

sometimes  arises  from  an 

incident  which  is  styleil 
a  contract,  but  which  is 
also  (or  in  fact)  a  con- 
veyance .        .        .        .181 

right  of  father,  guardian, 

or  master  over  child, 
wai'd,  or  servant  is  .        .186 

may  exist  without  d^ 

terminate  subject    .     188, 381 

e.g,  rights  to  reputation, 

monopoly,  franchise, 
status       ,        .        .  188  et  seq. 

•—  —  division  of  rights  t»  rem    381 

over  persons  belongs  to 

the  law  of  status     .        .    382 

distincti(»i  of  rights  in 

.  rem  over  things  into  do- 
minium and  servitus  ibid,  et  seq. 

distinction  of  such  rights 

having  regard  to  the 
period  of  enjovment  401  et  seq. 

distinction  of  such  rights 

as  vested  or  contin- 
gent        .         .         .  419  e^  seq. 

JlS    IN    REM— IN    PERSONAM, 

meaning  of  the  distinction    176 

origin  of  the  terms  ex- 
plained   .        .        .        .185 

meaning  of  the  phrase  in 

rem 381 

Jus  IN  RE,  the  phrase  am- 
biguous  ....    183 

Jus  IN  RE  alienI  .        .     401,413 

Jus  MORIBUS  CONSTITUTUM, 
JUS    PRUDENTIBUS    COM- 

POSITU3I .        .        .     268, 274 
Jus  XATURALE,  Ulpian's  mis- 
taken notion  of       .       78, 288 
double  meaning  of.        .    288 

Jus  PERS0NARU31  ET  RERUM, 

the  principle  of  the  scien- 
tific arrangement  of  the 
Roman  law  .    150 
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Jus  PERSONABUM    ET  BEBUM 

wrongly     translated    by 
Blackstone       .        .        .    172 
amain  division  in  a  scien- 
tific system  of  jurispru- 
dence      ....    345 

Jus  PIONORIS  ET  HTPOTHBGS 

considered  as  a  species  of 
jura  in  re  aliend     .        .415 

Jus  PR^TOBiUM,  what  it  con- 
sisted of  .        .        .        .296 

origin  of.        .        .        .    297 

formed  by  the  edict  of 

the  prsetors     .        .        .    302 

was    a  part  of  the  Jus 

honorarium      .        .        .  ibid, 

the  materials  of  which  it 

was  composed  .        .        .    303 

changes  under  Hadrian .    305 

compared  with  English 

equity     ....    310 

Jus  Publicum  et  Priva- 
tum        .        .  195, 366  et  seq. 

Jus     KEALE    et     PEBSONALE, 

the  terms  sometimes  used 
instead  of  Jus  in  rem — in 
personam         .        .        .     184 

objections  attaching  to 

these  terms      .        .        .  t6ui. 

Jus  BECEPTUM  may  be  fash- 
ioned on  foreign  positive 
law  or  international  mo- 
rality, n 264 

Just,  notes  on  meaning  and 
derivation  of  the  word, 
n.       .        .        .    108,118,198 

JusTfCE  is  a  disinterested  in- 
clination to  duty  gene- 
rated by  the  sanction  of 
the  law  by  way  of  asso- 
ciation    ....    220 

Justinian,  matter  of  his  Code 

and  Pandects  .    *    .        .    306 

—  enormous    fault    in    these, 

considered  as  a  code  316  et  seq. 

—  intention  of  his    compila- 

tions to  be  a  perpetual 
code         .        .        .        .322 

—  the  term  servitus  limited  by 

him  to  real  servitudes     .    401 

KANT,  his   confusion  upon 
the  term* right,*  n.  .    118 

Kino  tan  do  no  wrong,  the 

l^irase  explained     .       .    110 
Kbameb,  Herb  von,  his  in- 
fluence  in  framing   the 
Prussian  Code         ,       .    336 
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LAW,  positive,  is  the  matter 
of  jurisprudence       .        .        5 

—  definition  of,  in  the  literal 

and  proper  sense  (^  tiie 
word        ....  ibid, 
•-  as  set  by  God  to  man         .  ibid, 
^-  as  set  by  men  to  men         .  Und, 

—  Divine,   meaning    of    the 

term.    (See  Divine  Lait.)  ibid, 

—  as  set  by  political  superiors 

or  otherwise     .        .        .  ibid. 

—  objects  metaphorically 

termed  laws     ...        6 

—  laws   observed    by    lower 

animals    .        .        .        .6,77 

—  laws  of  vegetation      .        .       6 

—  laws  of  motion    .        .        .  6,77 

—  proper  with  improper  laws 

divided  into  four  kinds: 
Divine  law,  positive  law, 
positive  morality,  and 
laws  metaphorically  bo 
termed     ...        .       .       6 

—  imperative     and     proper, 

essence  of        .        .        •    7, 8 

—  marks  of  Divine  Law  .        .        8 

—  nature  of  index  to  Divine 

Law        ....  ibid, 

—  why  necessary  -  to    pursue 

enquiry  as  to  the  nature 

of  that  index  .        .    ibid, 

—  marks  of  laws  consisting  of 

positive  mor^  rules        .      10 

—  marks  of  laws,  metaphori- 

cally so  called .        .        .  ibid, 

—  character  of  laws  positive  .  ibid, 

—  every,  is  a  command  .        .      11 

—  distinguished     from     par- 

ticular command     .         13-15 

—  proceeds     from     superiors 

and  binds  inferiors  ,        ,      16 

—  declaratory  and  permissive 

laws  •      .        .        .        17, 20 

—  imperfect  laws     .        .  18,  20,  81 

—  customary    laws   are    im- 

perative .        .  19,  20,  264,  268 

—  natural  and  positive  laws 

of  some  modem  jurists 
correspond  to  jus  aeniium 
and  civile  of  classical  ju- 
rists        ....      51 

—  nature  of  laws  which  are 

analogous  to  laws  pro- 
per .       .       :■'■■,       .      59 

—  *  good '  or  *  bad,*  meaning  o€ 

the  terms' as  applied  to  a* 
human  law '    .       ,       .     61 

—  set  by  general  opioioh,  not 


492 


Index, 


TJLW 

PAGB 

law  proper.  (See  Opinionf 
Potitive  Mortdity)  .        .      65 
Law  of  this  kind  includes  what 

is  called  intemntiorud  law  ibid. 

—  metaphorical       or      figu- 

rative     ....      76 

—  de^aratory,    laws    repeal- 

ing laws,  and  laws  of  im- 
perfect obligation  ought 
to  be  classed  with  meta- 
phorical laws  .       .        .81 

—  juoiciary,    proceeds     from 

the  sovereign  ...      99 

—  constitutional,  nature  of     .    107 

—  Hobbes'   dictum  that  law 

cannot  be  unjust,  n.         .    108 

—  *  right/   the  term   as   sig- 

nifying 'law*  explained, 

n 118 

—  positive,  essential  difference 

of 143 

—  Roman,  value  of  the  study 

of, 163 

—  ignorance  of,  not  a  ground 

of  excuse         .        .  238  et  sea. 

—  implied  in  term  right .        .160 

—  *of  property '  and  *  of  con- 

tract,' the  terms  am- 
biguous  ....    184 

—  ear  post  facto        .        .        .    241 

—  sometimes    sanctioned    by 

nullities  ....    252 

—  sources  of    .       .        .        .    254 

—  written  and  unwritten  255  et  seq, 

—  made  directly  by  sovereign, 

examples  of    .        .        .    256 

—  not  made  directly  by  sove- 

reign, examples  of  .        .    260 

—  autonomic  laws  .        .        .    261 

—  made     directly     and     ob- 

liquely    ....    266 

—  judge-made,    objection    to 

the  term  ....    267 

—  customary,  has  its  source  in 

the  judge  or  legislator, 
like  other  law.        .2Q8et8eq. 

—  Roman,  as  developed  from 

the  Jus  gentium        .        .    277 

—  nature   or    the   distinction 

between  Jus  gentium  and 
Jus  civile .        .        .        .    283 

—  natural  and  positive   .        .    289 

—  &Dd  equity,  supposition  that 

the  distinction  is  neces- 
sary        ....    310 

—  statute  and  judiciary,  the 

differences  considered  314  et  seq. 

—  order  of  its  generation       .    321 
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Law  of  Persons  and  Law  of 

Things    .        .        .        .345 

—  uses  of  the  distinction .        .    349 

—  public  and  private  366  et  seq.,  460 

—  of      political      conditions, 

plAce  of    .        .        .        .    370 

—  substantive  and  adjective  .    374 

—  of  Things,  main  divisions 

of 375 

—  imperative    part    of,,    the 

essential  part  .        .        .    377 

—  of  persons,  subdivisions  of  .    459 
Lawyers,  opinions  o^  not  a 

source  of  law  .        .      261,274 

—  their  influence   over  judi- 

ciary law        .        .        .    324 
Leoal     education     should 
commence  with  the  study 
of  jurisprudence      .        .     156 

—  system  adopted  in  Prussia .    157 
Legal   rights    distinguished 

from  natural  and  moral 
rights      .        .        .        .160 
Leges,  strictly  speaking,  in- 
'  eluded  only  those   laws 
passed  by  the  popuhts      .     256 

—  also  extended  to />£e6isct to  .     257 
Legislation,  connexion  of  the 

science  of,  with  jurispru- 
dence      .        .        .         9, 152 

—  tendency  to  confound  posi- 

tive law  mth  this  science  73 
Legislative  and  Executive 

functions ...  95,  97 
Legislator,  definition  of  the 

term  by  Hobbes      .        .     141 

—  intention  of         .        .     216,  316 
Legislature,   incapacitjr  of, 

to  perform  the  detail  of 
legislation        .        .        .    309 

Legitima  Portio  .        .        ..    312 

Legitimacy     Declaration 

Act  (1858),  n.        .        .190 

Legitime  of  French  law         .    312 

Lewis  (Sir  G.  C),  his  use  of 
the  expression  *  vested 
rights'    ....    427 

Lex,  the  term  always  used  to 

denote  u  particular  statute    258 

Liability,  grounds  of  exemp- 
tion from,         .        .  236  e*  seq. 

Liberty,  civil,  erroneous  defi- 
nition by  Paley       .        .      74 

—  true  nature  of     .        .     Ill,  165 
Licence   distinguished  from 

servitude.       .        .       .    898 
Light,  servitude  not  to  ob- 
struct     .       .        .       •    897 
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Limited  Monarchy.  (See 
Monarchy^ 

the  term  involves  a  con- 
tradiction       ...      94 

Locke,  his  use  of  the  term 

*  sanction*        .        .        .        S 

—  his   opinion   on   the   ad- 

vancement of  the  science 

of  ethics         ...      89 

—  division  of  laws  given  in- 

cidentally in  his  *  Essay*      71 
Lords,  House  of,  as  a  Court  of 

Appeal      .        .        .        .99 

LUMINIBUS   OFFICIATUR,  8ER- 

VITUS  NE  .  .  .      397 
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AINE  (Sir  H.  S.),  his 
work  on  Ancient  Law,  n. .    312 

Mala  in  se  and  maJa  pro- 

At^tto,  distinction  of,        .      51 

the  distinction  tallies  with 

that  into  juris  gentium 
nnd  jure  civUi.        .        .291 

Malevolence,  disinter- 
ested, imputed  to  human 
nature  by  Bentham,  n.    .      57 

admitted  or  assumed  by 

Aristotle  and  Butler,  n.  .      57 

Malice 212 

Malthus,  his  theory  of  popu- 
lation      ....      36 

Mansfield,  Lord,  his  ten- 
dency to  arbitrary 
notions  of  *  Equity '         .      76 

—  his  statement  that  a  carrier 

is  an  insurer    .        .        .    235 
Martens,  Von,    his    correct 
views  as  to  the  nature  of 
international  law    .         61,  75 

—  his  definition  of  sovereignty 

clefective ....      91 
Master,  rights  of,  over  ser- 
vant, are  rights  in  per- 
aonam      ....     186 

—  but  rights  of,  to  services 

are  rights  in  rem     .  .      .  ibid. 

—  his  liability  for  acts  of  his 

servants  ....  247 
Meroantilb  Codes,  n. .  .  855 
Mbrcantilb    Law,   English 

and  Sootch,  n.  .  .  181 
Metaphor,  meaning  of  the 

term  ....  59 
Metaphorical  Laws,  nature 

of    .       .       .       .        88,76 
often  blended  and  con- 
founded with  laws  proper      78 
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Metaphorical  La  ws,  error  of 

filackstone  in  this  respect      80 

declaratory    laws,    laws 

repealing  laws,  and  laws 
of  imperfect  obligation 
should  be  classed  with     .      81 

MiCKLE-MOTB  was  botii  a 
legislature  and  a  court  of 
justice      ....    367 

'  Might  IS  Right  ' .        .       ,    117 

Mill   (J.  S.),  his  rationale  of 

natural  classification,  n.    .      59 

Mishap  (jcasue)  an  excuse     .    235 

Mistake,  payment  by,  accord- 
ing to  English  law,  gives 
rise  to  anmimediate  duty 
to  refund         .        .        .231 

—  this  rule  irrational      .        .    232 
Monarch.    (See  Sovereign) 

—  strictly  so  called ...      92 

—  limited        ....      93 
Monopoly  a  right  in  rem  with- 
out a  determinate   sub- 
ject  189 

Montesquieu,  his  use  of  the 

term  law         ...      80 

—  his    dictum,  that  political 

Eower  necessarily  compre- 
ends  a  number       .        .      88 

Mora 238 

Moral   Instinct,  or  Moral 

Sense,  hypothesis  of        .  8,  21 

—  the  supposition  implies  im- 

mediate consciousness  of 
our  duties       .        .        26, 44 

—  its  existence  must  be  as- 

sumed if  we  reject  Uie 
principle  of  utility  .        .      44 

—  meaning    of    the   various 

equivalent  expressions    .  ibid, 

—  the  hypothesis  involves  two 

assumptions    ...      45 

—  the  hypothesis  partly  em- 

braced by  Hume     .       .      47 

—  Butler  its  ablest  advocate  .      48 

—  compound  hypothesis  of  ex- 

istence of  moral  sense  to- 
gether with  principle  of 
utility     ....      50 

—  the    compound   hypothesis 

apparently  adopted  by 
Butler     ....  ibid 

—  tiie  same  is  the  fonndatioii 

of  the  diyidoii  of  law  by 
the  classical  jnrists  Into 

{'us  gentium  and  chnk,  and 
ly  modem  jurists   into 
law  natural  and  podtive     5 


494 


Index. 


XOB 

PAOB 

MoBAL  Bulks,  positiye  .        63, 64 
Moral  Sanction  ...      71 

in  international  law       .      85 

Morality.  (See  Fo$Uive  Mo- 
rality) 

—  Equty  as  meaning     .        •    295 
MoRTOAOB  in  EngHah   law, 

difference   between,  and 
hjfpothtca  of  l^e  Roman 

law 415 

Motive  should  not  be  con- 
founded with  utility  con- 
sidered as  the  test  of 
conduct  ....      52 

—  goodness   and    badness   of 

motives   ....      54 

—  in  what  sense  all  motives 

are  selfish,  n.  .        .        .57 

—  existence  of  benevolent  and 

anti-social  motives         .  ibid. 

—  theory    of  utility    not  di- 

rectly    concerned     with 

motives   ....  58 

—  implied  in  the  term  *  right '  160 

—  and  in  the  term  *  intention '  ibid, 

—  necessity  for  analysis  of      .  199 

—  *  determining  the  will  *       .  203 

—  when  it  concurs  with  inten- 

tion  205 

MtJHLENBKUCH,  his  error  in 
supposing  that  status  is  a 
capacity  or  faculty  .    359 

MuRAT,  his  description  of  cer- 
tain American  State 
Legislatures    .        .        .    829 


NATION,  conquered.     (See 
Peregrini") 

—  meaning  of  term,  n.    .        .95 
Nature,  law  of      ...        6 

—  the  phrase  a  source  of  con- 

fusion     ....        6 

—  not  a  source  of  positive  law    276 
Natural    or   physical  sanc- 
tions       ....      80 

Natural  law       ...       6 

distinction    of  natural 

and  positive  law        .    51,  289 

Ulpian's  mistake  in  ex- 
tending the  term,  to  in- 
stincts of  animals      .    78,  288 

uselessness  of  the  distinc- 
tion between  natural  and 
positive  law     .        .        .    290 

disparate  meanings  at- 
tached to  the  term  .       •    291 

Natural    Pbogbdurb,    ap- 
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proadied  by  Boman  Sys- 
tem   298 

Natural   Bights,   meaning 

of  the  term       .        .    292,364 

Negugence  involved  wifh  the 

term 'right'    .        .        .160 

—  analysis  of  the  term    .     199,  208 

—  <  cufya^  l^e  term  as  applied 

to  negligence  examined  .  211 
•—  an  essential  component  part 

of  injury  .        .        .    224 

—  but  is  not  of  itself  injury  224, 226 
Non-imputation,  grounds  or 

causes  of  .  .  235  e<  seg. 
Notions  pervading  the  science 

of  law,  analysis  of  .  154-253 
Nullities  as  sanctions  .       .    252 


OBEDIENCE,  habitual  (See 
Soveragn,tu\  causes  of  .  124 
Objects  of  rights  and  duties, 
the  term  *  ret '  applied  to 
acts  andforbearances  con- 
sidered as        .        .        .     167 

—  what  meant  by,  in  this  con- 

text        ....     175 
ObiIioatio  may  be  combined 

with  right  in  rem    .        .     1 78 

—  the  term  ambiguous  .        .     184 

—  meaning  of,  in  Boman  Law    228 

—  misunderstood  by  authors  of 

French  Code    .        .        .836 
Obligation.        (See     Duty, 
Duties) 

—  Paley's  analysis  of  the  term      12 

—  imperfect     ....      18 

—  legal    and    moral,    distin-  • 

guished   ....      63 

—  is  positive  or  negative        .    161 

—  is  relative  or  absolute         .•  ibid. 

—  what  is  implied  in  the  term    199 

—  distinguished    from  *  sanc- 

tion*       ,        .        .        .217 

—  to  will  possible   .        .        .218 

—  but  to  desire  or  to  suffer  im- 

possible .        .        .    ibid.,  222 

—  how     distinguished     from 

physical  restraint .    221  et  seq. 

—  is  sanctioned  bv  suffering  .    223 

—  the    terms     *injuiy'    and 

*  guilt*  contradictory  to 
the  term  *  obligation        .    227 
Obligations,  divisions  o^  be- 
long to  general  jurispru- 
dence      ....    150 

—  upon     persons     generally 
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styled  by  author  '  offices  * 
or*  duties'       .        .        .186 
Obligations    upon  determi- 
nate persons  styled  *  obli- 
gations ' .        .        .        .  ihxdL, 
— arising  from  the  possession 

of  re«  aUencB    .        .        .     232 
Occult  Qualitibs,  the  scho- 
lastic notion  of       .        .    355 
Occupancy,  title  by      .       .430 
(Economists   (French),   doc- 
trines of,  on  government,?}.    1 16 
Offences.    (See  Crimes) 
Oligarchy,  a  form  of  aristo- 
cracy       ....      93 
Omission        .       .        .     207, 224 
Oper.e  servorum  .        .        .    400 
Opinion,  law  set  by  general 
(See       LaWf       Positive 
Morality)     .         10,  65,  et  seq. 

—  analogy  between  a  law  pro- 

per aud  a   law   set   by 
general  opinion        .        .      66 

—  law  set  by  opi)4on  of  a  de- 

terminate body  analogous 

to  law  proper  ...      68 

—  ofprivate  lawyers,  influence 

of     ...        .    261,274 

Origin  or  cause  of  political 

government     .        .        .     122 

Original  Contract,  false 
hypothesis  of,  as  basis  of 
government       .        127  e^  seq. 

*  Outlaw  has   no   rights,' 

meaning  of  the  phrase    .    278 

Overt  Acts,  evidence  of  con- 

siKum  or  compassing,  n.  174, 2 1 5 

Ownership,  preUminary  de- 
finition of  the  term  .     177 

—  and  servitus,  the  difference 

between  .        .        .     178, '  ^"» 

—  limited,  defined  .        .  401  et  seq. 

—  (or  dominium  proper)  defined    41 2 


PACT,  fundamental,  theory  of    128 
Paley,  his    analysis    of 
obligation        ...      12 

—  his  views  on  Revelation      .      21 

—  criticism  of  his '  Moral  Philo- 

sophy'   ....      40 

—  his  *  soHtary  savage '  .        .46 

—  his  mistake  as  to  the  theory 

©futility     .        .        .    66,57 

—  his  definitibn  of  Civil  Liberty      74 

—  wavers   between   the   two 

dissimilar    meanings  of 

« right,' fi.       .       .       .118 
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Paley,  his  rules  for  the  inter- 
pretation of  contracts  216  and  n. 

—  his  statement  of  the  di^ 

culty  arising   from   the 
competition   of    oppoaite 
analogies         .        .        .    320 
Pandects,  nature  of  materials 

from  which  composed      .    306 

—  arrangement  of,  purely  un- 

scientific        ...        .  ibid, 

—  enormous  fault  of,  if  (with 

Code)  considered  as  a  code 

in  the  modem  sense  816  et  seq,- 

Parent,  why  liable  for  acts  of 

his  children.     .        .        .    248 

Parliament  (British)  is  a 
determinate  body  of  the 
*  generic' description       .      68 

—  holds  its  powers  virtually  in 

trust        ....      97 

—  the  ancient,  was  the  ulti- 

mate court  of  appeal       .      98 

—  Act  of,  is  a  law  set  by  the 

sovereign  bodv  directly 
and  immediately     .        .    266 

—  is  sovereign  in  India  .        .    260 

—  but  not  in  Canada      .        .  ibid. 
Parliament  (Scottish),  the 

ancient,  was  a  Court  of 
ultimate  appeal        .        .      99 

Parliamentary  Elections 

Act  (1868)     .        .        .  ibid. 

Particular  Jurisprudence, 
distinguished  from  gene- 
ral   147 

Patent  Rights  are  rights  m 

rem 188 

—  are  rights  to  forbearances 

memy  ....  ibid, 
Patria    potestas,  its  large 

extent  in  Roman  Law  248,  868 
was  placed  by  ThibMit 

under  '  public  Uw '  .  .  868 
Pays  de  droit  ^crit  and 

pays  de  coutumes^  mean^ 

ing  of  the  phrases  .  •  264 
Penal  actions  .  .  .  261 
Peregrini,  difficulties  arisiDg 

from  their  position  .        .    278 

—  how  those  difficulties  were 

overcome         .        .        .    27f 
Permissive  Laws        .       .1 
Person,  implied  in  the  term 

*right'    ....    1 
~  in  its  proper  meaning  s 

homo        .        .        •        *    1 

—  this  meaning  adopted  by 

author    •  •   •    1 
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TAxa 
Persou    sometimes    used  to 

denote  condition  or  itatus    168 
-—  distinguished  from  *  thing '    166 

—  and  mm.  *  fact  *  or  *  event '      175 
PsBflONAMy  rights  tn.  (See  Jim 

in  personam) 
PsBsonABUM  Jus.    (See  Jus 

personarum  et  rerum) 
Pebsons,  natural,  and  legal  or 

fictitious  .        .        .    162, 172 

—  fictitious   or   legal  persons 

are*of  three  kinds    .        .    164 

—  distinguished  from  things  .    166 

—  and    things    distinguished 

from  events     .        .        .173 

—  may  be  considered  as  things 

where  they  are  the  sub- 
ject of  rights    .        .       .    188 

—  under  the  age  of  twenty-five 

were,  by  the  Roman  sys- 
tem, presumed  to  be 
ignorant  of  law        .        .    240 

—  corporate   bodies  are  legal 

persons    ....    404 

—  Law  of  Persons,  its  subdivi- 

sions       .        .        .  459  et  seq. 
Persons  and   things,    how 
distinguished    from 
*  events'   ....    178 

law  of   .        .        .  845  et  seq, 

the  distinction  identical 

with  Bentham's  division 
into  *  general  and  special 
codes'      ....    350 
— -  —  uses  of  the  distinction    .    349 
the  distinction  not  con- 
sistently followed  by  its 
authors    ....    352 
Petitions  of  bioht  120  and  note 
Philosophy      of    positive 
LAW,     an     appropriate 
nkme  for  the  subject  of 
these  lectures .        .        .    148 
Physical  or  natural  sanctions      80 
Physical   Compulsion,   dis- 
tinguished  from    *  sanc- 
tion*       .        .        .        .221 

may  aficct  the  mind  as 

well  as  the  body      .        .    222 
not  necessary  to  the  in- 
fliction of  suffering  .    223 
as  a  ground  of  exemp- 
tion        ....    248 
PiONUS  or  pledoe  ajns  in  re 
aliend  according  to   the 
Roman  law     ...     41 
Plebiscitum  ....    265 
Political  governmeit.   (See 
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Government^        Political 
Society,  Sovereignty) 

Political  and  private  condi- 
tions, difficulty  in  distin- 
guishing.       .        .        .     867 

Political  economy,  illustra- 
tion from,  to  encourage  a 
hope  of  the  advancement 
of  ethics  ...        .85 

Political     liberty,     true 

meaning  of      .        .        .     Ill 

^implied  in  the  word  *  right '     161 

is  the  absence  of  legal  re- 
straint   .        .        .        .165 

Political  society,  Indepen- 
dent. (See  Independent 
Political  Society) 

,  the  test  of  numbers  not 

an  essential  property  of 
subordinate      ...       89 

— . —  origin  or  causes  ol^         .122 

absolute  end  of,   dififer- 

ently  conceived        .        .131 

habitation  of  a  determi- 
nate territory  not  an 
essential  property  of,  n.  .     145 

Political  subordinates, 
sovereign  power  exer- 
cised tmrough ...      95 

Politics,  importance  of  apply- 
ing principle  of  utility  to      30 

Pollicitation,  when  the  term 

is  used     ....     136 

Popular  Prejudices  extir- 
pated by  education  .       37 

Popular  Government,  mean- 
ing of  the  term,       .        .112 

—  comparative  merits  of  popu- 

lar and  monarchical 
government,  in  a  well 
instructed  community,  n.     116 

—  in  a  community  ill-instruc- 

ted, the  only  means  of 
improvement,  n.      .        .117 

Population,  Malthus*  theory 

of 86 

PopuLUs,  legislative  power  of 

Roman,   ....     256 

PoRTALis,  his  statement  as  to 
the  necessary  imperfec- 
tion of  a  code  .        .    333 

—  his  share   in  constructing 

the  French  code  .  .  838 
Positive  International 
Morality  (commonly 
called  International  Law) 
is  a  branch  of  the  science 
of  positive  morality        .      61 
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PosiTiVB  International  Mo- 
st alitt  is  not  law  proper  65,  85 

what  t«  intemationid  mo- 

ralit^rfrequentlyconfound- 
edwith  what  ovghi  to  be  .      74 

this  confusion  avoided  by 

Von  Martens  ...      75 

concerns  the  intercourse 

of  independent  political 
societies  ....      85 

according  to,  a  govern- 
ment dt  facto  not  necei- 
sarily  dejure  .        .        .     142 

sometimes     styled    Jus 

gentium   ....    288 

erroneously   treated,  by 

some  continental  jurists 
under  the  head  of  *  public 
law*        ....    872 

Positive  Law  is  the  appro- 
priate matter  of  jurispru- 
dence      ....        5 

resembles    the     Divine 

Law        ....        7 

and  certain  moral  rules  ibid. 

division  of,  into  law  nato- 

ral  and  positive        .        .      51 

reasons  for  use  of  the 

term        ....      60 

conflict     between,    and 

positive  morality    .        .      72 

tendency    to  confound, 

with  positive  morality 
and  other  objects    .        .      73 

essential  difference  of,  82, 143 

international  law  is  no^      85 

is  the  creature  of   the 

sovereign  or  state   .       .    268 

Positive    Morality,    defini- 
tion of   .        .        .        .    6, 60 

laws  imposed  by  general 

opinion  are  rules  of,        .      65 

laws  of  honour       .        .  ihicL 

laws  set  by  fashion         .  ibid. 

confusion    of    positive 

morality  with  what 
morality  ought  to  be  and 
with  positive  law    .        .      74 

declaratory   laws,    laws 

repealing  laws,  and  laws 
of  imperfect  obligation 
ought  to  be  classed  with      81 

—  —  distinction  of  sovereign 
governments  into  'law- 
ful' and  < unlawful'  is 
not  meaningless  when 
measured  by  the  standard 
of  ,       .       ,       ,    142 
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PAGE 

Possession  and  quasi-posses- 
sion, the  distinction  made 
by  Roman  lawyers  .        •    415 

—  the  right  of,  explained  .  448 
Potestas  and  oblvgatio  .  .  184 
Power,      sovereign.        (See 

Sovereign) 
Practice,   inseparable   firom 

theoiy     ....      28 

—  of  private  lawyers,  influence 

of,     in     making     laws 

261,  274»  824 

PRiBOOONOscENDA,  more, 
contained  in  the  law  of 
things  than  in  the  law  of 
persons   ....    864 

Pradium  dominans  and  ser- 

viens        .        .        .     164,897 

Prsdiorusc  urbanorum  et 

RUSTICORUM,  servitutes  .    898 

Prsfectus  Prstorii,  his 
function  in  drawing  up 
decreta    ....    827 

PRiBJUDiciA,  or   precedents,    266 

—  denied  authority  by  Prus- 

sian Code        .       .       .    838 

Prjstor  Pereorinus,  origin 

of  his  appointment         .    279 

the  law  administered  by 

him         .        .        .        .280 

PRiBTOR  Urbanus,  Origin  of 

the  office  .        .        .    280,  297 

his  original  jurisdiction 

was  confined  to  the  ad- 
ministration of  law         .    299 

edicts  of,  differenee  be- 
tween *  general '  and 
'special'         ...    800 

—  —  why  the  general  edicts 

were  styled '  perpetual ' .  801 
PasTORiAN     EDICT.       (See 

Edict  of  PrtBtor)  800  et  seq. 
PRiBTORiAN  LAW,  Origin  of  .  282 
sometimes  identified  with 

jus  gentium      .        .        .  ibid, 
is  founded  on  jus  gen- 
tium       ....    284 
contrasted  with  Chancery 

law  ....  296 
formed  by  the  Edict  of 

the  Protors  .  .  .  302 
was   part   of  the  jus 

fionorarium     .        .        ,  ibii 
materials  out  of  which 

it  was  composed      .       •    8( 

changes  under  Hadrian  •    di 

Pebcarium    .       .       •       .4] 
Preoedents,  eflfeet  of   •       •    2( 
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Precedents  denied  authority 

by  Prussian  Code  .        .    388 

Prescription,  title  by  .       .    430 

Presumptions       .        .  241  €t  aeq. 

Primary  rights  distin- 
guished from  sanctioning 
rights      ....    375 

method  of  their  subdivi- 
sion        .        .  .    379 

P*RINCEPS  the  only  constitu- 
tional title  of  a  Roman 
Emperor ....    258 

Private  and  public  wrongs, 

distinction  between         .    251 

—  or  unauthorised  lawyers,  in- 

fluence of  their  opinions 

261,  274,  324 

—  and  public  law         .    366  et  seq, 
P^iYiLEOE,   its   meaning  in 

Roman  Law       .        .    16, 259 

—  and  in    common    English 

parlance  .        .        .259 

—  properly  so  called  (or  per- 

sonal privilege)  distin- 
guished from  privilegium 
rei 431 

Privt  Council,  the  judg- 
ments of  the  Judicial 
Committee  of,  as  examples 
'of  written  law,  n.    .        .    264 

Proceeding  tn  y«re       .        .    298 

—  injudicio     ....  ibid. 
— judicium  extra  ordinem       .    299 
Procedure,   civil   and    cri- 
minal      .        .        .    456, 459 

Promise,  intention  of  party  to, 

n.    .        .        ...        .216 

—  not  to  sue  void  in  Roman 

law 251 

Property,  preliminary  defini- 
tion of  the  term       .        .177 

—  various   meanings    of  the 

word        ....    384 

—  distinguished  fi'om  serviius 

385  et  seq. 

—  variously  modified      .        .    i06 

—  in  the  strict  sense  defined  .    412 
PROPRiETASused  in  distinction 

to  usufruct        .        .        .414 
Prussian    system     of    law 

studies     .        .        .  157 

Prussian  Code.    (See  Code) 

mistakes    in  conception 

and      arrangement       of 

334,  336  et  seq. 
Prussian    Law-commission, 
their  function  in  supple- 
menting the  code     .    330, 337 


PAOE 

Public  good  an  aggregate  of 

individual  good      .        .      53 

Public  law,   two   principal 

significations  .        .        .    366 

in  strict  sense,  what       .  ibid. 

place  which  it  ought  to 

occupy     ....    368 

in  large  or  vague  sense  .    370 

various  other  meanings  of    372 

Puffendorf,  his  confiision  of 
positive  moraliiy  with 
what  morality  ought  to 
be    .        .        .•      .        .74 

Punishment,  its  purpose        .    251 

—  what  Bentham  calls  *  vicari  • 

ons  punishment '     .        .    252 

Purchase,  title  by,  in  English 

law 440 

Putting  to  silence,  a  term 
of  Scotch  law  for  an  ac- 
tion declaring  negatively 
regarding  the  status  m 
marriage,  n.     .        .        .    191 


QUASI-POSSESSION*.        .  416 

QUASI-SERVITUS        .  .  405 

QuESNAi,  his  political  views,  n.  1 17 
Qui  jure  suo  utitur  nebh- 
NEM  LiEDiT,  almost  an 

identical  proposition       .  389 
Quia  emptores,  Statute  of, 
prohibited  the  creation  of 

new  subordinate  tenures  418 


RASHNESS,  defined  199,  205,  208 
—  (alternatively,  with  in- 
tention, &c.)  an  essential 
component  part  of  iujury    224 

—  but  is  not  of  itself  in- 
jury   ....  224,  225 

Ratio  decidendi,  process  of 
extracting,  from  a  judi- 
cial decision    .        .        .     318 

Real  right.    (See jim  in  rem) 

Real  servitude        .    396  et  seq. 

Reason,  practical,  an  expres- 
sion involving  hypo- 
thesis as.  to  the  index  of 
Divine  Commands  .        .      44 

Reasonable,  necessary 

vagueness    of    this    and 
similar  expressions         .      88 

Recht,  ambiguity  of  the  word, 

n 118 

Regul^  praxis     .        .        .    261 

Relative  duties  in  respect 
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of  their  remote  purpose 

are  absolute  duties  .        .195 

Relative  duties,  difference 

between  and  absolute  duties  197 

Relative  riqhts,  the  term 

ambiguous       .        .        .    184 

Rem,  right  in,  (See  Jus  in 
rem) 

Remobsb,  is  it  an  innate  feel- 
ing?       ....      46 

Repealinq  laws  .        .        .81 

Representation,  theory  o^ 

of  people  in  Parliament  .      96 

—  delegation  of  authority  may 

be  absolute  or  subject  to 

a  trust    ....   ibid. 

—  in  this  country,  it  is  subject 

to  a  trust        ...      97 

—  the  performance  of  the  trust 

can    only    be    enforced 
morally  ....  ibid. 
Republic,  meaning  of  .       .94 
JtEPUTATioN,  love  OT,  as  a  mo- 
tive        ....      55 

—  right  to^  is  a  right  in  rem  .  189 
Rescbipta  .  .  .  259,263 
Res,  meaning  of  the  word  .  167 
Res  divini  juris  .  .  .  405 
Resmancipi  ....    171 

Res  PVBLICiB,  PRI VATiB,  OOM- 

MX7NES      ....     403 

Resemblance,  the  term  de- 
fined      ....      58 

Responsa  prudentium,  sup- 
posed source  of  their  au- 
thority in  the  la^vyers 
who  emitted  them  .        .    274 

—  their  source  as  law  really 

in  the  judge  who  gave 
effect  to  them .        .        .  ibid, 

—  whether  the  prudentes  who 

emitted  the  responses  had 
ever  any  authority  com- 
mitted to  them       .        .    275 
Reus,  meaning  of  .       •       .    228 
Revealed,  (^ee  Divine  Law) 
Rewards,  as  motives  of  obe- 
dience     ....      18 
Right,  divine  right  of  sove- 
reign ^vemment  against 
its  subjects      .       .       .    118 

—  ambiguities  of  the  word,  n.  ibid, 

—  ideas  implied  in  the  term 

*  ri^ht '  considered     160  et  ieq, 

—  certam   definitions  of  the 

term,  examined       .       .    198 

—  cannot^  properly  speaking, 

be  future.       .       ,       .    405 
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Right  of  possession        .       .    444 
Rights  in  rem,    (See  Jus  in 
rem) 

—  in  personam,    (See  Ju$  m 

personam) 

—  created  by  treaty  are  not 

legal  rights      .        .        .    160 

—  of  Persons  and  Things       .    172 

—  arising  out  of  a  contract  178, 181 

—  of  action  .       .       .179 

—  founded  on  an  injury  .       .  UmL' 

—  *  absolute '    and   *  relative,* 

the  terms  ambiguous       .    184 

—  natural  or  inborn        .    292,  864 

—  and  duties  divided  into '  pri- 

mary  *  and  *  sanctioning  * 

or  *  secondary  *        .       .    874 

—  division  of  prmiary  rights 

into  rights  '»n  rem 'and 

'  inpersonam '  .        .    879 

—  appurtenant  and  in  gross 

896,  898 

—  limited  by  regard  to  succes- 

sive enjoyment    .    401,  et  seq, 

—  vested  and  contingent  419,  et  seq, 

—  and  duties,  sanctioning,  how 

classified  ....    458 

Roman        Commonwealth, 

legislative  power  under  .    256 

Roman  Law,  advantage  of  the 

study  of,  .        .        .        .    153 

Roman  Emperors  were  them- 
selves judges  in  the  last 
resort 259 

Roman  Lawyers,  true  merits 

of  their  writings     .       .      75 

—  —  meaning   attached  by 

them  to  the  word  *■  person'    162 
the  term  *  thing  *  extend- 
ed by  them  to  acts  and 
forbearances    .        .        .    167 

slaves  sometimes  styled 

*  things' bv  them    .        .    168 

their  division  of  things 

into  *  corporeal' and  < in- 
corporeal'      .        .        .    169 

—  consistency  of  their  writinflra 

an  argument  for  a  code 
being  practicable    .       .    840 

—  did  not  limit  the  term  stahu 

to  the  iria  capita     .        .    867 

—  errors  of  their  system  of 

division    of    the   corpus 
juris        .        ,       *        *    I 

—  the  distinction  between  ^ser- 

vittu*    and   *  dominium* 
not  laid  down  by  them  .    i 
BoaoLLY,    Sir  Samuel,  his 
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reauoks  upon  interpretar 
tioii.       •*      .       .        . 

RoMiLLT,  Sir  Samuel  his  ob- 
jections to  judicial  l^isUi- 
tion         .... 

RossiUBT,  his  anAlysis  cf 
euSpa,  or  g^ilt 

Rules  of  pbactice  of  the 
Enffliah  Courts  are  not 
^  written  law  in  the  juri- 
dical sense 


FAGS 


320 


323 
226 


261 


SALE  cf  an  immoveable  in 
French  law  is  a  convey- 
ance as  well  as  a  contract    181 
Sanction,  meaning  of    .    8, 12, 13 

—  rdigious,  moral  and  legal   70,  71 

—  dismiguished  from  *  obliga- 

tion '        .        .        .        . 

—  its  direct  effect  is  to  compel 

to  right   .... 

—  its  remote  effect  to  inspire  a 

disinterested  love  (^  jus- 
tice   

—  how    distinguished    firom 

physical  compulsion 

—  two   classes   of    sanctions, 

'civil  or  private'  and 
'  criminal  or  public '. 

—  in  a  civil  injury  the  sanction 

is  enforced  at  the  instance 
o/l  the  injured  person  or 
his  representative    . 

—  in  a   criminal   injury  the 

sanction  is  enforced  by 
the  State .... 

—  various  meanings  and  ety- 

mology of  the  word 
Sanctionino  bights  as  dis- 
tinguished from  primary 
rights,  a  main  division  of 
rights  .... 
Saviqnt,  his  account  of  legal 
education  in  Prussia 

—  his  description  of  law  as 

composed  of  two  elements 
which  he  names  the 
*  political '  and  the  *  tech- 
nical '  element 

—  his  treatise  on  the  call  for  a 

code  in  Germany     . 

—  his  objections  to  codifica- 

tion examined 

—  his  controversy  with  Thi- 

baut  on  the  sublect  (note 
by  Mrs.  Austin^     . 
ScHUU)NER,  meaning  of 


217 
218 
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221 
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PASS 

Scotland  has  a  well  defined 

system  of  criminallaw,  m.     196 

Scottish  Pakt.iahent,  the 
ancient,  was  a  court  of 
ultimate  appeal       .        .      99 

Secubitt,  classed  by  Black- 
stone  with  *  absolute 
rights'    ....    365 

Selfish  ststesc,  the  theory  of 

motives  so  called     .        .      56 

Self-reoabdino  duties,  one 

kind  of  absolute  duties     194 

SENATUS-ooN8ULTA,laws  made 
by  the  Roman  Emperors 
were  published  as  Senatus- 
OoTuulta  ....     258 

Sebyant.    (See  Master^ 

Sebvitude.    (See  Servitus) 

—  styled  by  Roman  lawyers 

JU8  in  re  aliend       •        .       390 

—  the  order  in  which  servitudes 

are  considered .        .        .     391 

—  every  servitude  is  a  ju»  in 

rem 392 

—  distinguished  from  licence    393 

—  the  distinction  of  real  servi- 

tudes into  *  urban  '  and 
'rustic'    ....     397 

—  absolute  duties  are  not  ser- 

vitudes    ....    399 

—  the  so-called  personal  servi- 

tudes       ....  ibid. 

1.  HStafructuB  .         .         .  ibid. 

2.  USU9     ....  iind. 

3.  habitatio       ,         .         .  ibid. 

4.  opertB  aervorum     .         .  ibid. 
Sbbvitus. 

—  difference  between  'owner- 

ship'and '«em<tt«'         .     178 

—  is  a  right  in  rem         .        .  ibid. 

—  distinguished       from       do- 

minium   ....     383 

—  the  distinction  between  *  ser- 

vitus^ and* dominium*  not 
laid  down  by  the  Roman 
lawyers    ....     400 

—  the  meaning  of  the  term,  as 

used  by  them  .        .        .    401 

—  limited  to  *  real  servitudes ' 

by  Justinian    .        .        .  ibid. 

—  his  method  followed  by  the 

French  Code    .        .        .  ibid. 

—  what  is  quasi-servitus  .        ,     405 

—  considered  as  a  species  of 

jus  in  re  aliend  .        .     413 

Sevkrus,  Alexander,  dates 
the  conclusion  of  the 
series  of  Classical  Jurists    286 
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Sic  utbrb  tuo  ut  alienuh 

NON   LiBDAS     .  .  .      389 

Sidney  asserts  that  sove- 
reign power  is  incapable 
of  legal  limitation   .        .113 

Skill,  want  of,  why  a  ground 

ofliabilitjr       .        .        .247 

Slave,  according  to  Roman 

law,  was  a  person  162, 168»  188 

—  what  was    meant   by    his 

being  called  a  thing  or 
chattel     .        .        .    168, 187 
Society,  independent  political. 
(See  Iridependent  Political 
Society) 

—  natural        ....      87 

—  political,  origin  of       .       91,  122 
Soldiers,  under  Roman  sys- 
tem were  presumed  to  be 
ignorant  of  law        .        .    240 

Sources  of  law, meanings  of 

the  phrase     .        .    254  et  seq. 

Sovereign.  (See  Govemmenty 
Sovereignty) 

—  various   meanings    of   the 

term,  n 94 

—  powers,  delegation  of  .        .96 

—  half-sovereign  states,  nature 

of 100 

—  power   incapable   of   legal 

limitation        .        .        .    105 

—  attempts    of  sovereigns  to 

oblige  theiQselves  or  their 
successors         .        .        .  ihid, 

—  *  unconstitutional,'  the  term 

as  applied  to  the  conduct 

of  a  sovereign  .        .        .    107 

—  by  English  law  the  king  is 

not,  althou^  b^  an  acci- 
dent of  the  British  consti- 
tution, he  is  in  fact  free 
from  legal  obligation 

110, 120,  n. 

—  government    cannot    have 

legal  rights  against  its 
own  subjects  .         .        .116 

—  but  may  have  divinje  and 

moroTrights     .        .     118, 119 

—  foreign,  may   sue  in  their 

sovereign  capacity  in  the 
English  Courts  of  law  and 
equity,  n.         .        .        .    122 

—  governments,    division    of, 

into  governments  de  jure 
and  governments  de  facto    141 

—  legal  duties  flow  from  the 

command  of  the       .        .198 

—  laws  made  directly  by  the 


8XA 

pacu 
sovereign,  exampiteS  of 

256«<M9. 
Sovereign,   laws    not  made 
directly  by  the  sovereigOi 
examples  of  .        .    260  vi  tea, 

—  status  of  .  .  .  867,  4& 
Sovereignty.    (See  Govern- 

mentj  Sovereign)      ,        ,      11 

—  implies  an  independent  poli- 

tical society     .        .        .82 

—  distinguishing     marks    of, 

1.  a  habit  of  obedience  to 
a  common  determinate 
superior  ....  ibid. 

2.  independence  on  the 
part  of  the  monarch  or 
sovereign  number    .        .  ibid. 

—  and  subjection,  their  relation  ibid, 
— the  two  distinguishing  marks 

must  be  united  to  consti- 
tute,        ....      88 

—  the  habit  of  obedience  illus- 

trated b^  the  state  of 
France  in  1815  and  in 
1871         .        .        .    '   .      83 

—  to  constitute,  there  must  be 

a  habit  of  obedience  by 
the  generality  to  one  and 
the  same  determinate  per- 
son or  body     ...      84 

—  definition  of,  by  Bentham  .      90 

—  by  Hobbes  ....  ibid. 

—  by  Grotius  ....  ibid. 

—  by  von  Martens  ...      91 

—  various  forms  of .  .92  et  seq. 
Special  Constitutions  were 

laws  made  by  the  Roman 
Emperors  regarding  per- 
sons or  cases    .        .        .    2£^9 
Sfecies  and  genus  .        .        .    170 
Specific  performance  of  con- 
tract       ....    171 
Spes  SuccEssioNis .       .    411,420 
State,  meaning  of,  n.     .       .94 

—  concession  by      .        .    406, 428 

—  as  a  proprietor    .        .        .    403 

—  uUimus  hares  .  .  .411 
Status,  right  to,  jus  in  rem  .  189 
— ^  action  Meeting  status  xm- 

congenial  to  English  law 

191,  and  note 

—  the  notion  of,  is  the  basis  of 

the  distinction  between 
the  Law  of  Persons  and 
the  Law  dT  Things    346  et  seq. 

—  what  constitutes         .       .    347 

—  the  rights,  &c,  constituting 

status  bear  certain  marks    348 
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1.  the  condition  resides  in 
an  individual  as  a 
member  of  a  class       .    848 

2.  the  rights  which  con- 
stitute statu*  specially 

.  T^ard  persons  of  that 
dass    ....  iHbid, 
8.  the  class  must  be  of 
such  a  nature  that  it 
cannot     include     all 
persons       .       .       .  ibid, 
4.  the  rights,  &c.,  must  be 
such  as  to  be  a  con- 
spicuous character  to 
we  individual     .       .    849 
Status,  erroneous  definitions  of 

854, 856,  858,  359 

—  distinct  from  capvi     .        .    861 

—  dasfflfication    and  subdivi- 

eions  of    .       .       .       .    460 
Statute  law,  principles  of 

construction    .        .        .316 

—  advantages  and  disadvan- 

tages of  statute  and  judi- 
ciary law,  so  far  as  re- 
lates to  form  .  .  832  et  8eq. 
Stephen's  Indian  Evtoencb 
Act  cited  to  describe 
the  three  classes  of  pre- 
sumptions, n.  .       .       .    242 

—  as  an  example  of  codifica- 

tion, n 334 

Stillicidii  servitus        .        .    394 
Strangers.    (See  Feregrint) 

—  amenable  to  the  law  of  the 

country  in  which  they  re- 
side   143 

—  property  of,  law   may   be 

executed  against      .        .    144 

—  under  Roman  law  had  no 

rights       .        .        .        .278 

SuAREZ  (the  ablest  of  the 
authors  of  the  Prussian 
Code)  overruled  by  Von 
Kramer  in  the  arrange- 
ment as  to  contracts       .    836 

Subjection — the   relation   of 

sovereignty  and       .        .      82 

Subjeots  when  justified  in  re- 
sisting established  govern- 
ment         29 

Subordinate,  supreme  and, 
division  of  political 
powers  into       .        .        .    100 

—  legislatures,  laws  made  by 
Substantive    and    Adjbo 

TivB  Law,  explanation 
oftheterma    «       •     800,874 
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Substantive  and Adjectivb 
Law,  objections  to  the 
terms       .        .        .    874^875 

Substitution  of  heirs    .       .    410 

Succession  to  sovereignty. 
(See  Government) 

— per  univerntatem,  et  rei  »in- 

gukB         .        .        .     448,451 

Successive  ownership    .  406  et  seq. 

Suicide,  reason  of  duty  to  ab- 

staiii  from       .        .        .    195 

SuLPiCiUS,  Servius,  the  Mend 
of  Cicero^  and  first  of  the 
classical  jurists       .        .    286 

Superiority,   here    signifies 

*  might'  ....      16 

Superficies,  a  species  of  jus 

in  re  aUend      .        .     401, 414 

Superior,   involved    in   the 

notion  of  command .        .  8, 17 

Superiority,  the  term  ana- 
lyzed        16 

Supreme,  and  subordinate,  di- 
vision of  political  powers 
into 99 

Supreme  Federal  Govern- 
ment     .       .        .       .102 

Supreme  Government  (See 
Government,  Sovereign, 
Sovereignty) 

Swiss  Confederation  .       .    104 

Sympathy,  theory  as  to         .56 


TANGIBLE  and  intangible, 
the  use  of  these  terms  in 
the  philosophv  of  the 
Epicureans  and  the  Stoics    167 

Temerity.    (See  JiMhness) 

Tenure,  the  term  explained  .    416 

Terror  as  a  ground  of  ex- 
emption ....    248 

Testamentary  power,  legis- 
lation of  Praetors  regard- 
ing   312 

Testators,  what  is  meant  by 

intention  of     .        .        .    216 

Theophilus  translates  Jus 
personarum — -h  rnv  vpoa-- 
nwtav  iiaCpttn^   .         .  .     172 

Theory  and  practice,  ima- 
gined opposition  of  27,  28 

Thibaut,  his  work  on  the 
interpretation  of  the  Ro- 
man law  ....    319 

—  his  definition  of  status        .    859 

—  places  patria  potestas  and 

^u^e/la  under  public  law  •    868 
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Thing   implied  in   the  term 

*  right'     ....    160 
— Proper  meaning  of      .       .    166 

—  other     meanings    of     the 

term        .        .        .  167  ti  seq, 
Tumos,   division    of    things 
into  *  corporeal  *  and  '  in- 
corporeal'      .        .       .    167 

—  slaves     sometimes     styled 

•things*  .        .        .        .168 
— moveable  and  immoveable  .    169 

—  spedficalljf  and  generically 

determmed      .        .        .  f6tc2. 

—  fungible  and  not  fungible  .    170 

—  maiunpi  and  nee  maneipi     .    171 

—  Law  of,    as    distinguished 

from  Law  of  Fersons  845  et  seq. 
Titles,  the  subject  introduced    428 

—  considered  generally    .        ,    481 
— functions  of .        .        .        .    488 

—  Bentham's  criticism  of  the 

term       .        .        .        ..  484 

—  extended  meaning      .       .  485 

—  simple  and  complex    .        .  486 

—  essential     and     accidental 

facts  of    .        .        .        .487 

—  various  classifications  of     .    441 
— jure  gintium  and  ct^         .  UneL 

—  original  and  derivative       .    442 

—  by  descent  and  purchase     .  ibid, 
Tbbatt,   rights   created   by, 

not  legu  rights       .       .    160 
Tbespass,    nature    of    right 

arising  out  of .        .        .     177 
TRUSTS,sabject  of  Equity  juris- 
diction    ....    818 

—  belong  to  all  systems  .        .  ibid, 
TuTELA,  considered  by  Thibaut 

under  Public  Law  .        .    868 
Ttrannioide,   the  result   of 

misguided  benevolence   .      55 


ULPIAN,  his  attempt  to  de- 
fine jurisprudence    .        .      75 
— his  jus  naturaU  .        .       79,288 

—  was  the  last  of  the  *  classi- 

cal'jurists      .        .        .286 
Unconstitutional,  the  epithet 
as  applied  to  the  conduct 
of  a  sovereign  .        .        .107 

—  does  not  imply  *  illegal  *      .  ibid 
Unilatebal,  when  the  term 

is  used  ....  186 
United  States  of  America, 

form  of  government  .  108 
Universitates  juris    .    857y  447 
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Univebsitatss  berum  .       .    171 
Unjust,  aiialysis  of  the  term, 

n. 108 

Unwbitten       Law.      (See 

fFriitm  Law) 
Usufrx7CTU8  .  ^    .     899,401,410 
Usus       .'      .       .        .     899,401 
Utilis,  dei'ivation  of  the  word, 

n. 804 

Utility,  hypothesis,  of,  as  the 
index  to  the  unrevealed 
Divine  commands,refened 
to  in  preliminary  analysis       8 

—  brief  summary  of  the  theonr      i  2 

—  infers    Divine    commaniis 

from  general  tendency  of 
human  actions         .        .      28 

—  first  objection  to  the  theory, 

a  dangerous  guide  .        .      25 

—  first  answer  to  this  objection      26 

—  second  answer     .        .        .  ibid, 

—  the  hypothesis,  admits  the 

play  of  moral  sentiments 
as  the  immediate  motives 
of  action  ....      28 

—  but  in  anomalous  cases  our 

conduct  must  be  guided 
immediateljr  by  the  prin- 
ciple of  utility  throu£^ 
calculation  of  the  specmc 
consequences  of  the  act 
contemplated  ...      29 

—  importance  of  applying  the 

principle  of,  to  political 
questions        ...      80 

—  second  objection,  difficulty 

of  mastering  tlie  princi- 
ples of  the  theoiy  so  as  to 
ascertain  the  Divine  com- 
mands    ^       ...      82 

—  how  the  difficulty  is  solved 

or  extenuated  .        .   88  e/  $eq, 

—  the    suggested    inconveni- 

ence applies  to  all  the 
arts  and  sciences     .        .      88 

—  but,  it  must  be  admitted, 

applies  in  a  peculiar  de- 
gree to  the  science  of 
ethics      ....      84 

—  this  evil,  it  is  to  be  hoped, 

will  gradually  be  re- 
moved by  the  operation  of 
two  agencies:  1st,  the 
difiusion  of  the  leading 
principles  of  the  science 
among  the  masses;  and 
2ndlv,  the  advancement 
of  the  science  itself  by 
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the  work   of  nnmeroas 
impartial  enquirers     85  ti  seq, 
Utilitt,  the  aeoand  of  these 
agencies  itself  promoted 
by  the  operation  of  the  first     89 

—  the  impeHection  of  utility 

as  an  index  no  proof  that 

it  is  not  the  index  .       .      48 

—  the   argument    similar   to 

that  of  Butler's  *  Analogy '  ibid. 

—  misconceptions     regarding 

the  theory    .        .       52  et  seq, 

—  theory   of  utility   has   no 

necessary  connection  with 
any  hypothesis  concerning 
the  nature  or  origin  of 
motives   ....      57 

VESTED,   meaning   of    the 
word,  as  applied  to  rights 

428,426,427 

—  meaning  of,  as  applied  to  a 

remainder  in  English  Law    425 
Volition,  a  wish  antecedent 

to  an  act .        .        .       .    200 

—  strictly    applies     only    to 

those  wishes  which  are 
inmiediately  accomplished 
in  a  bodily  movement     .    202 
YoLUNTABY  and  contentious 

jurisdiction      .        .        .    377 

WARD,  rights  of  guardian 
over,  are  rights  tn  per- 
sonam     ....    186 

—  but  rights  of  guardian  to 

custody  of,  are  rights  in 
rem Und, 
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Will  implied    in    the    term 
'right*    .... 

—  why  necessary  to  analyze 

the  term  .... 

—  what  is  really  meant  by  it 
-^  dominion  off  restricted  to 

certain  bodily  oigans 

—  differs  from  motive     . 

—  and  from  intention 

—  an  obligation    to  will  not 

impossible 

—  supposed   conflict  of,   with 

desire       .... 
WiTTENAOEMOTE,  was  both  a 

legislature  and  a  court  of 

justice      .... 
Wish.    (See  Act^  WiU) 
Women    under    the    Roman 

system   presumed  to    be 

ignorant  of  law 
Written    and    unwritten 

LAW         .        .        .  254  et  seq. 
the  juridical  meaning  of 

the  terms,  or  meaning  as 

understood    by     modem 

Civilians .... 
also  called  *  promulgated  * 

and  *  unpromulgated  *  law 
this  meaning  adopted  by 

Hale  and  Blackstone 

—  —  the  grammatical  mean- 

ing of  the  terms,  or  mean- 
ing as  understood  by  the 
Roman  lawyers 

use  of  the  terms  by  Glan- 

viUe,  n 

Wrong.    (See  Injury) 
Wrongs,  public  and  private 

196,  249  et  seq.,  370 


160 

199 
200 

201 
202 
204 

218 

219 


267 


240 


255 
262 


264 


263 
265 
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